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Frank  Elsworth  v.  The  State. 

No.  3840.     Decided  October  16,  1907. 

1. — ^Kurder  in  Vint  Begree— Cliange  of  Yenue  on  Xotion  of  Conrt — Conpnrga- 
ton. 

Upon  trial  for  murder  where  the  motion  for  change  of  venue  was  not  signed 
by  compurgators  in  accordance  with  the  statutes,  and  there  was  no  bill  of  ex- 
ceptions to  the  court's  action  in  overruling  the  motion,  the  matter  could  not  be 
reviewed  on  appeal;  the  case  not  being  one  where  the  court  should  have 
changed  the  venue  on  his  own  motion. 

S. — Same — ^Bvldenoe — ^Identity  of  Body  of  Beoeased — ^Harmleaa  Error — ^Hearsay. 
Where  upon  trial  for  murder  the  court  had  improperly  admitted  hearsay  testi- 
mony as  to  the  identity  of  the  body  of  deceased,  but  it  was  admitted  subsequently 
that  the  body  found  was  that  of  deceased,  the  error  was  harmless.  Such  also 
was  the  testimony  with  reference  to  the  identity  of  certain  grips  or  suit  cases 
found  at  the  express  office  but  which  were  also  claimed  by  defendant. 

S. — Same — ^Praotioe — Questioning  Witness — Judge. 

It  is  the  province  of  counsel  to  ask  questions  of  witnesses,  but  it  is  per- 
fectly proper  of  the  court  in  order  to  understand  a  witness  to  reiterate  a  ques- 
tion, or  to  have  the  witness  explain  his  meaning. 

4. — Same — ^Eridence — ^Identlilcation  of  Fruits  of  Crime — ^Rebuttal — ^Admitting 
Testimony  Before  Argument  was  Closed. 
Where  upon  trial  for  murder,  it  became  an  important  question  whether  a 
certain  grip  or  suit  case  belonged  to  deceased  prior  to  the  homicide  and  was  a 
part  of  the  fruits  of  defendant's  crime,  or  whether  the  defendant  owned  said 
grip  and  bought  the  same  prior  to  the  homicide;  and  where  the  State  relied  for 
identification  of  said  grip  on  certain  ink  spots  thereon,  it  was  reversible  error 
to  exclude  testimony  offered  by  the  defense  after  argument  had  begun,  to  show 
that  said  ink  spots  got  on  said  grip  prior  to  the  homicide  while  in  defendant's 
possession,  and  that  it  was  his  property;  there  not  appearing  any  want  of  dili- 
gence on  part  of  defendant's  counsel  to  offer  this  testimony  at  an  earlier  stage 
of  the  trial. 

Appeal  from  the  District  Court  of  Potter;  tried  below  before  the 
Hon.  J.  N.  Browning. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty^ 
imprisonment  for  life  in  the  penitentiary. 

The  opinion  states  the  case. 

Barrett,  Stewart  &  Templeton,  for  appellant. — On  question  of  change 
of  venue  on  court's  motion:  Steagald  v.  State,  22  Texas  Crim.  App., 
464;  Massey  v.  State,  31  Texas  Crim.  Rep.,  371;  Webb  v.  State,  9 
Texas  Crim.  App.,  490.  On  question  on  propounding  leading  questions 
to  witness  by  the  court:  Rangel  v.  State,  22  Texas  Crim.  App.,  642; 
Wright  V.  State,  10  Texas  Crim.  App.,  476 ;  Craddick  v.  State,  48  Texas 
Vol.  52  Crim.— 1 
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CrinL  Bep.,  385,  88  S.  W.  Bep.,  347.  On  question  of  introducing  testi- 
mony after  argument  has  begun :  Hewitt  v.  State,  10  Texas  Crim.  App., 
501 ;  Arlington  v.  State,  20  S.  W.  Bep.,  927 ;  Cook  v.  State,  11  Texas 
Crim.  App.,  19 ;  Dunnohoe  v.  State,  12  Texas  Crim.  App.,  292 ;  Lindley 
V.  State,  11  Texas  Crim.  App.,  283 ;  Hines  v.  State,  37  Texas  Crim.  Bep., 
339;  Sebastian  v.  State,  39  S.  W.  Bep.,  680. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

HENDEBSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
first  degree  and  his  punishment  assessed  at  life  imprisonment  in  the 
penitentiary,  and  he  prosecutes  this  appeal.  The  case  against  the  de- 
fendant is  one  of  circumstantial  evidence  and  the  evidence  tends  to 
show  that  deceased.  Earl  Dockery,  was  a  young  man  some  18  or  19 
years  of  age  and  late  in  the  evening  of  the  4th  of  October,  1906,  he 
was  found  near  the  Bock  Island  railroad  track  in  the  suburbs  of 
Amarillo  in  a  dying  condition.  He  was  stripped  naked  and  had 
evidently  been  placed  there  by  someone  during  the  previous  night; 
and  a  number  of  wounds  were  inflicted  on  his  head,  evidently  with 
some  sharp  instrument,  such  as  a  hatchet.  Several  of  these  were  fatal. 
He  was  still  alive  when  found  but  was  not  able  to  articulate  in  a 
coherent  manner.  He  lived  till  sometime  next  day  when  he  died  as 
a  result  of  the  wounds.  The  testimony  tended  to  show  that  deceased 
had  previously  been  working  for  the  railroad  company  west  of  Amarillo 
and  had  at  the  time  some  $50  or  $60.  The  evidence  on  the  part  of  the 
State  also  showed  that  appellant  and  one  Joe  Burke  were  companions 
of  the  deceased  for  several  days  before  his  death  and  came  from  Here- 
ford to  Amarillo  with  him  a  day  or  two  before  his  death.  The  State 
introduced  a  number  of  circumstances  which  tended  to  show  that 
appellant  and  Burke  were  guilty  of  the  offense;  among  other  things, 
it  may  be  mentioned  that  the  State  showed  that  subsequent  to  the  death 
of  the  deceased,  when  appellant  was  apprehended,  he  was  found  in  pos- 
session of  a  grip,  or  suit  case,  which  was  identified  as  having  belonged 
to  deceased  in  his  life-time.  The  identification  of  this  valise  consisted 
principally  of  ink  spots  on  same  by  which  the  witness  identified  it  as 
the  property  of  deceased.  This  is  a  sufficient  statement  of  the  case 
in  order  to  present  and  discuss  the  assignments. 

Appellant  made  a  motion  for  a  change  of  venue  but  there  were  no 
compurgators  signed  to  same  and  it  was  not  in  accordance  with  the 
statute,  nor  did  appellant  take  any  bill  of  exceptions  to  the  action  of 
the  court  in  overruling  said  motion  for  a  change  of  venue.  So  it  is 
not  in  a  condition  to  be  reviewed.  However,  counsel  insists  that  under 
some  expressions  used  in  the  Steagald  v.  State,  22  Texas  Crim.  App., 
495,  that  the  court  should  have  changed  the  venue  in  this  case  of  his 
own  motion.  We  do  not  believe  the  facts  of  this  case  on  the  question 
of  venue,  as  suggested  by  this  record,  show  anything  like  the  conditions 
surrounding  the  Steagald  case  with  reference  to  a  change  of  venue. 


Digitized  by  VjOOQ  IC 


1907.']  Elsworth  v.  The  State.  3 

In  tlie  statement  of  facts,  we  notice  there  is  a  bill  of  exceptions  taken 
to  the  testimony  of  0.  M.  Eakle.  The  State  was  permitted  to  prove, 
over  the  objection  of  appellant,  that  the  father  of  deceased,  identified 
the  body  as  that  of  his  son.  This  should  not  have  been  permitted, 
as  it  was  hearsay.  However,  we  notice  that  subsequently  it  was  admitted 
that  the  body  of  deceased  was  that  of  Earl  Dockery  and  so  the  error 
committed  was  harmless.  As  presented  we  believe  it  was  competent 
for  the  State  to*  show  by  the  witness,  W.  A.  Stewart,  that  he  found 
two  grips  in  the  express  office  at  the  place  where  he  found  Elsworth 
and  Burke  and  that  these  grips  were  claimed  by  Elsworth  and  Burke, 
but  he  was  not  authorized  to  state  the  fact  that  he  learned  or  found 
that  two  grips  were  shipped  from  certain  points  to  other  points,  unless 
he  knew  the  fact  himself.  Not  having  seen  them  shipped,  such  testimony 
was  hearsay  as  to  him.  However,  we  take  it  that  any  errors  in  this 
matter  were  eliminated  by  the  fact  that  the  identical  grip  identified 
by  the  State,  as  that  of  the  deceased,  was  claimed  by  appellant  as  his 
property.  We  do  not  believe  that  the  question  asked  by  the  judge, 
to  wit:  *^did  you  tell  him,  that  is,  defendant,  that  what  he  might  say 
to  you  might  be  used  against  him?  and  that  the  witness  answered, 
*Te8,  sir,"  rendered  the  statement  inadmissible.  Of  course,  it  is  the 
province  of  counsel  to  ask  questions  of  witnesses,  but  it  is  perfectly 
proper  for  the  court,  in  order  to  understand  a  witness,  to  reiterate 
a  question,  or  to  have  the  witness  explain  his  meaning. 

The  material  question  presented  for  review  in  this  case  is  raised 
by  two  bills  of  exception  taken  by  appellant  to  the  refusal  of  the  court 
to  permit  two  witnesses  to  testify  as  to  how  certain  ink  spots  got  on 
the  valise  identified  by  the  State's  witness  as  a  valise  belonging  to 
deceased  prior  to  his  death,  and  claimed  and  identified  by  appellant 
as  the  valise  owned  by  him  prior  to  the  death  of  deceased  and  which 
he  claimed  to  have  purchased  in  the  town  of  Amarillo.  This  testimony 
was  not  offered  during  the  production  of  testimony  by  either  the  State 
or  defendant  but  was  offered  after  the  testimony  had  been  closed  and 
after  all  the  arguments  had  been  made  in  the  case,  except  the  closing 
argument  on  the  part  of  the  State.  The  first  bill  of  exceptions  is  to 
the  refusal  of  the  court  to  receive  the  testimony  of  the  witness,  Fred 
Scoggins  and  in  order  to  present  the  matter  fully  we  copy  the  bill 
of  exceptions  which  is  as  follows : 

^^e  it  remembered,  that  upon  the  trial  of  the  above  entitled  and 
numbered  cause,  that  while  counsel  for  the  defendant  was  arguing 
said  cause  to  the  jury,  and  before,  the  State's  attorney  had  made  the 
closing  argument  for  the  State:  The  defendant,  Frank  Elsworth, 
offered  to  and  could  have  proved  by  the  witness,  Fred  Scoggins,  that 
he,  the  said  Fred  Scoggins  saw,  M.  F.  DeWitt,  upset  and  spill  a 
bottle  of  ink  on  a  writing  desk,  and  that  the  ink  ran  off  the  writing 
desk,  and  spattered  on  to  Frank  Elsworth's  new  suit  case.  That  the 
said  Scoggins  said  at  that  time  to  M.  F.  DeWitt,  you  have  played  hell 
with  Frank's  new  suit  case. 
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That  this  occurred  in  M.  F.  DeWitt's  saloon  in  Amarillo,  Potter 
County,  Texas,  in  September,  1906,  and  before  the  alleged  finding  and 
murder  of  Earl  Dockery. 

That  for  fuller  particulars  as  to  what  the  said  Fred  Scoggins  would 
have  sworn  to,  and  what  defendant  offered  to,  and  could  have  proved 
by  said  witness,  see  Fred  Scoggins'  affidavit,  which  is  marked  "  Exhibit 
A,"  and  made  a  part  of  the  motion  for  a  new  trial  in  this  case.  That 
the  said  motion  for  a  new  trial  and  said  affidavit  ar^  a  part  of  the 
record  in  this  case.  That  the  affidavit  of  the  said  Scoggins,  which 
is  a  part  of  the  motion  for  a  new  trial  in  this  case,  is  hereby  made  a 
part  and  referred  to  as  a  part  of  this  bill  of  exceptions. 

That  the  State  and  defendant  had  both  closed  the  evidence,  but 
that  the  closing  argument  for  the  State  had  not  yet  been  made,  when 
the  defendant  made  the  offer  to  and  could  have  proved  as  set  out  above, 
and  as  contained  in  said  Scoggins  affidavit.  That  when  the  defendant 
made  the  above  offer  to  prove,  that  the  State's  attorney  objected  to 
the  same  on  the  ground  that  the  evidence  had  been  closed,  and  the 
court  sustained  said  objection.  That  the  defendant  did  then  and  there 
duly  except  to  the  ruling  of  the  court.  That  the  defendant  could  and 
would  have  proved  all  the  facts  as  set  out  above  in  regard  to  said  Fred 
Scoggins'  testimony  and  all  the  facts  as  contained  in  the  said  affidavit 
of  said  Fred  Scoggins  which  affidavit  is  made  a  part  hereof.  That 
the  testimony  of  the  State's  witness  Eoggenbuch  in  which  he  identified 
the  suit  case,  that  the  defendant  claimed  as  his  own,  as  the  suit  case 
of  Earl  Dockery,  in  part  by  some  ink  spots  that  were  on  said  suit  case, 
which  is  a  part  of  tlie  record  and  statement  of  facts  in  this  case,  and  is 
hereto  referred  to,  and  made  a  part  hereof,  by  the  defendant  in  order 
to  show  the  competency  and  materiality,  of  said  Scoggins'  testimony. 
That  the  testimony  of  the  defendant,  Frank  Elsworth,  in  which  he 
testified  that  the  suit  case,  which  Eoggenbuch  identified  as  the  suit  case 
of  Earl  Dockery,  was  his  own  suit  case,  and  that  he  did  not  know  how 
such  ink  spots  got  on  said  suit  case,  is  hereto  referred  to  and  made 
a  part  of  that  biU,  in  order  to  ^how  the  competency  and  materiality  of 
said  Scoggins'  testimony.  That  the  testimony  of  the  defendant  as 
stated  above  is  a  part  of  the  record  in  this  cause.  Wherefore,  this  defend- 
ant now  tenders  this  bill  of  exceptions,  and  asks  that  the  same  be 
approved,  signed  and  filed  as  a  part  of  the  record  in  this  case. 

The  foregoing  bill  of  exceptions  is  signed  and  approved  with  this 
explanation  and  qualification:  The  testimony  of  the  witnesses  M.  F. 
DeWitt  and  Fred  L.  Scoggins,  were  offered  by  defendant's  counsel 
substantially  as  stated  in  the  bill  of  exceptions.  Counsel  for  the  State 
objected  upon  the  ground  that  the  testimony  of  the  case  had  been 
closed;  most  of  the  argument  made  to  the  jury,  and  that  the  defendant 
was  not  entitled  to  introduce  this  additional  testimony,  because  he 
showed  no  sufficient  diligence  why  he  had  not  discovered  and  offered 
the  same  at  the  proper  time;  thereupon  counsel  for  defendant,  and 
especially  L.  C.  Barrett,  admitted  that  they  could  not  show  the  diligence 
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demanded  by  the  State's  counBel^  and  gave  as  their  excuse  for  not 
discovering  and  oflfering  this  evidence  at  the  proper  time,  that  defendant 
and  his  counsel  were  not  apprised  until  a  few  minutes  before,  of  the 
occurrence  of  the  upsetting  of  the  bottle  of  ink,  and  therefore  they  did 
not  know  that  these  witnesses  could  testify  as  then  offered  and  they 
could  not  inquire,  of  the  witness  on  that  point.  Counsel  for  defendant 
further  states  in  substance  that  the  only  question  in  the  way  of  admit- 
ting the  proposed  testimony  at  that  time  was  the  question  of  diligence 
on  defendant's  part,  and  they  insisted  that  it  was  addressed  to  the 
sound  discretion  of  the  court. 

I  state  it  as  a  fact  that  these  witnesses,  M.  P.  DeWitt  and  Fred  L. 
Scoggins,  were  sworn  with  other  witnesses  and  placed  under  the  rule 
at  the  beginning  of  the  trial  on  Tuesday,  June  3,  1907,  and  in  my  in- 
structions to  the  witness  I  gave  them  permission  to  talk  to  counsel 
on  either  side  at  any  time,  provided  no  other  witness  was  present  while 
they  were  talking  with  such  counsel  about  their  testimony.  The  witness 
Fred  L.  Scoggins  had  been  on  the  witness  stand  twice — once  for  the 
State  and  once  for  the  defendant — ^and  while  he  was  on  the  stand  in 
defendant's  behalf  he  was  required  by  defendant's  counsel  to  examine 
the  grip  or  suit  case  in  question  and  was  interrogated  at  considerable 
length  by  both  sides  as  to  what  he  knew  about  the  same. 

I  state  this  further  fact  that  at  the  time  the  proposed  testimony 
mentioned  in  this  bill  was  offered,  counsel  for  defendant  made  no  state- 
ment to  the  court  of  their  efforts  to  ascertain  from  the  witnesses  DeWitt 
and  Scoggins,  how  the  ink  spots  came  to  be  upon  the  grip  or  suit  case; 
and  I  was  not  informed  of  such  effort  on  counsel's  part  until  the 
affidavits  of  L.  C.  Barrett  and  G.  W.  Warton,  attached  to  the  motion 
for  a  new  trial,  were  read  at  the  hearing  of  the  motion  on  Saturday, 
June  15,  1907. 

I  believed  at  the  time  said  proposed  testimony  was  offered  and  believe 
yet,  that  sufficient  diligence  was  not  shown  on  defendant's  part  as  to 
why  the  testimony  was  not  discovered  and  introduced  at  the  proper 
time;  and  that  was  and  is  my  reason  for  refusing  to  admit  it." 

The  second  bill  of  exceptions  is  to  the  rejection  by  the  court  of  the 
testimony  of  the  witness  M.  P.  DeWitt  and  said  bill  presents  the 
matter  in  a  similar  way  to  the  preceding  bill  and  it  is  not  necessary 
here  to  copy  same. 

We  would  observe  further,  that  this  same  question,  as  to  the  refusal 
of  the  court  to  receive  this  testimony  was  raised  in  the  motion  for  a 
new  trial  and  accompanying  it  are  affidavits  of  the  witnesses,  showing 
that  they  would  testify  substantially  as  set  out  in  said  bills  of  excep- 
tion. 

Article  698,  Code  of  Criminal  Procedure,  provides  that,  "The  court 
shall  allow  testimony  to  be  introduced  at  any  time  before  the  argument 
of  a  cause  is  concluded,  if  it  appear  that  it  is  necessary  to  a  due  admin- 
istration of  justice." 

It  has  been  held  in  a  number  of  cases  that  the  refusal  of  the  court 


Digitized  by 


Google 


6  52  Texas  Criminal  Reports.  [Tyler, 

to  admit  testimony  before  the  closing  of  the  argument,  is  a  matter 
within  the  sound  discretion  of  the  court  and  the  case  will  not  be  reversed, 
unless  it  appears  that  this  discretion  has  been  abused,  that  is,  as  we 
take  it,  that  under  all  the  circumstances,  it  appears  that  the  appellant, 
without  fault  on  his  part,  has  been  prejudiced  by  the  refusal  of  the 
court  to  admit  the  testimony.  See  authorities  cited  in  White's  Code 
Criminal  Procedure,  Par.  766,  subdivision  2. 

The  court  in  this  case,  appears  to  have  appreciated  the  importance 
of  the  testimony  for  the  appellant,  offered  through  the  witnesses  Scog- 
gins  and  DeWitt.  Indeed,  he  was  bound  to  concede  the  importance 
of  this  evidence  inasmuch  as  the  State,  as  an  important  circumstance 
against  appellant,  identified  the  valise  found  in  his  possession  after 
the  homicide,  as  that  of  deceased  by  the  ink  spots  thereon,  and  the  testi- 
mony of  appellant  was  in  rebuttal  of  this  testimony  and  showed  that 
the  ink  spots  got  on  the  valise  while  in  appellant's  possession  before 
the  homicide.  The  court,  however,  appears  to  predicate  his  ruling 
on  the  ground  that  appellant  had  not  used  sufficient  diligence  in  order 
to  avail  himself  of  the  testimony  of  these  witnesses. 

We  think  it  is  made  clear  by  the  bills  of  exception  in  connection  with 
the  affidavits  of  the  witnesses,  which  are  a  part  of  the  bills,  that  appel- 
lant could  not  have  foreseen  the  identification  on  the  part  of  the  State, 
of  the  valise  by  the  ink  spots  until  during  the  progress  of  the  trial 
when  said  valise  was  identified  according  to  the  testimony  of  the  State's 
witness,  by  the  ink  spots.  This  testimony,  being  elicited  against  appel- 
lant during  the  trial,  he  could  not  begin  to  use  diligence  to  find  counter 
testimony  until  it  was  brought  to  his  attention,  and  we  fail  to  see 
that  he  was  lacking  in  diligence  in  endeavoring  to  discover  testimony 
of  a  rebuttal  character.  The  record  shows  that  as  soon  as  he  did 
discover  it,  which  was  before  the  argument  closed,  that  he  then  asked 
the  court  to  permit  him  to  introduce  it.  This  the  court  refused  to  do 
as  heretofore  stated,  because  in  the  opinion  of  the  court,  appellant  was 
lacking  in  diligence  in  finding  out  about  said  rebutting  testimony. 

We  can  not  agree  with  the  learned  judge  that  appellant  was  guilty  of 
laches  in  this  regard  and  we  believe  tlie  court  erred  in  not  permitting 
the  appellant  to  avail  himself  of  the  testimony,  so  that  the  jury 
might  have  all  the  evidence  on  this  point  to  determine  this  important 
question  as  to  whose  property  the  valise  was.  Whether  it  belonged  to 
deceased  prior  to  the  homicide  and  was  a  part  of  the  fruits  of  appellant's 
crime,  or  whether  appellant  owned  said  valise  and  bought  same  prior  to 
the  homicide. 

For  the  error  of  the  court  in  refusing  to  permit  this  testimony  and 
for  refusing  to  give  appellant  a  new  trial,  because  of  the  improper 
rejection  of  same  this  case  must  be  reversed  and  remanded.  We  do 
not  deem  it  necessary  to  make  any  observations  with  reference  to  the 
bills  of  exception  to  the  rejection  of  testimony  ojfifered  by  the  State 
during  the  progress  of  the  argument.  AVe  think  that  should  have  been 
received,  but  that  cj  nest  ion  will,  of  course,  not  occur  again  and  no  doubt 
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the  State  will  place  Mrs.  Morris  on  the  stand  and  elicit  from  her  testi- 
mony in  regard  to  the  identity  of  appellant,  as  being  the  person  who 
stopped  with  deceased  Earl  Dockery,  at  her  lodging  house  on  the  night 
of  the  3rd  of  October,  1906. 

For  the  error  of  tlie  court  in  refusing  to  permit  the  testimony  of  the 
witnesses  Scoggins  and  DeWitt,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Davidson,  Presiding  Judge,  absent. 


Mat  Lewis  v.  The  State. 

No.  3817.     Decided  October  16,  1907. 

Canying  Pistol — ^Requested  Charge— Want  of  Criminal  Intent. 

Where  upon  trial  for  unlawfully  carrying  a  pistol,  there  was  evidence  that  the 
defendant  was  on  his  way  to  carry  the  pistol  in  question  to  the  bouse  of  a 
friend  from  whom  be  bad  borrowed  $5,  and  to  be  left  there  as  a  pledge  or 
security  for  said  money  by  request  of  said  friend,  and  that  defendant  was  on  his 
way  on  the  usually  traveled  route  between  his  house  and  that  of  his  friend  when 
he  got  into  an  altercation  with  a  third  party  and  shot  at  him  with  the  pistol; 
the  court  should  have  given  defendant's  requested  charge  to  acquit  upon  this 
phase  of  the  case. 

Appeal  from  the  County  Court  of  San  Augustine.  Tried  below  before 
the  Hon.  W.  B.  Powell. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty, 
a  fine  of  $100. 

The  opinion  states  the  case. 

Davis  &  Davis,  for  appellant. — On  question  of  refusing  special 
charge:  Sparks  v.  State,  23  Texas  Crim.  App.,  447;  Sanderson  v. 
State,  23  Texas  Crim.  App.,  520;  Mays  v.  State,  19  Texas  Ct.  Rep.,  99. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — Upton  v. 
State,  26  S.  W.  Rep.,  197. 

HENDERSON,  Judge. — Appellant  was  convicted  for  unlawfully  car- 
rying a  pistol  and  prosecutes  this  appeal. 

The  statement  of  facts  shows  that  appellant  admitted  carrying  a 
pistol  but  set  up  as  a  defense  that  at  the  time  he  was  alleged  to  have 
carried  same,  he  was  on  the  way  to  place  said  pistol  in  pawn  for  a 
loan  of  $5  theretofore  extended  to  him  by  one  Scott.  The  proof  fur- 
ther shows  that  on  the  day  before,  he  borrowed  $5  from  Scott  and 
agreed  to  bring  his  pistol  to  Scott's  house  as  a  pledge  for  security 
for  the  money;  that  he  didn't  bring  it  on  the  evening  when  he  prom- 
ised to  and  he  was  reminded  on  the  next  day  to  bring  it.  That  he 
went  home  and  got  the  pistol  and  was  on  the  direct  route  to  Scott's 
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house  with  the  pistol;  that  he  stopped  on  the  way  and  talked  with  a 
party  and  while  there  another  person,  to  wit:  Jim  Coleman  came  up 
and  he  and  appellant  had  an  altercation  and  appellant  shot  Coleman 
with  the  pistol.  He  then  went  home  with  the  pistol,  not  carrying  it  to 
Scott's  house.  This  is  a  sufBcient  statement  of  the  case  to  present  ap- 
pellants assignments. 

On  this  state  of  facts  appellant  contends  that  the  court  should  have 
given  his  special  requested  instruction,  as  follows,  to  wit: 

"If  by  previous  arrangement  between  the  defendant  and  Cal  Scott 
the  defendant  was  to  deliver  to  said  Scott  a  pistol  owned  by  the  defend- 
ant, and  on  the  day  he  was  alleged  to  have  carried  the  pistol  he  was  re- 
quested or  instructed  by  said  Scott  to  carry  the  pistol  to  Scott's  house, 
and  if  at  the  time  he  was  seen  with  the  pistol  he  was  carrying  it  to 
Scott's  house  or  on  the  way  from  his  house  to  Scott's  house  on  the 
usually  traveled  route,  then  he  would  not  be  guilty  of  unlawfully  carry- 
ing a  pistol  and  you  will  acquit  him." 

An  examination  of  the  court's  charge  shows  that  this  defense  set 
up  by  appellant,  was  not  given  by  the  learned  judge  who  tried  the  case. 
We  thii^  it  was  a  legitimate  defense  and  that  the  jury  should  have  had 
the  right  to  have  passed  on  it. 

For  the  refusal  of  the  court  to  give  said  requested  instruction  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Davidson,  Presiding  Judge,  absent. 


W.  R.  Black  v.  The  State. 

No.  37(J2.     Dwided  October  16.  1907. 

1. — Theft  From  Person — Charge  of  Court — ^Different  Counts  in  Indictment. 

Where  upon  trial  for  theft  from  the  person,  the  indictpient  contained  two 
counts,  one  for  privately  stealing  and  the  other  for  sudden  talcing,  and  the  law 
as  to  both  counts  was  defined  in  the  charge,  but  only  that  as  to  private  taking 
was  applied  to  the  facts  and  submitted  to  the  jury,  who  were  further  instructed 
not  to  consider  the  other  count  in  the  indictment,  there  was  no  error.  Following 
McLin  V.  State,  29  Texas  Crim.  App.,  171,  15  S.  W.  Rep.,  600. 

2. — Same — Charge  of  Court — ^Private  Stealing — ^Public  Place. 

Where  upon  trial  for  theft  from  the  person  the  evidence  showed  that  the 
money  was  abstracted  from  prosecutor's  pocket  without  his  knowledge  while 
he  sat  asleep  in  the  barber  shop,  the  defendant  remarking  to  the  bystanders 
at  the  time  that  prosecutor  was  his  brother,  there  was  no  error  in  the  court's 
charge  that  it  was  not  necessary  that  the  taking  be  done  in  a  concealed  man- 
ner and  out  of  the  observation  of  others. 

3. — Same — ^Intent  to  Appropriate — Charge  of  Court. 

Where  upon  trial  of  theft  from  the  person,  all  the  circumstances  adduced  in 
evidence  indicated  that  the  defendant  had  the  present  intent  at  the  time  of  the 
taking  to  appropriate  the  money  abstracted  from  prosecutor's  pocket,  a  charge 
of  the  court  that  defendant  must  have  the  intent  to  deprive  the  owner  of  the 
value  of  the  property  was  sufficient  without  submitting  a  further  charge  on  the 
issue  of  intent  to  appropriate. 
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i. — ^Bame— -Gharye  of  Court — Thtit — ^Misdemeanor. 

Under  an  indictment  charging  theft  from  the  person,  there  cannot  be'  a  con- 
Tiction  for  an  ordinary  theft,  and  the  court  was  not  required  to  charge  the  law 
on  simple  theft  as  a  misdemeanor. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
Hon.  J.  N.  Browning. 

Appeal  from  a  conviction  of  theft  from  the  person;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

L.  C.  Barrett,  J.  A.  Templeton,  Geo,  Wharton,  for  appellant. — 
Schwartz  v.  State,  27  S.  W.  Eep.,  136.  On  question  of  private  taking: 
Board  of  Commissions  of  Cayuga  County  v.  State,  47  N.  E.  Rep.,  288 ; 
Murry  v.  State,  21  Texas  Crim.  App.,  620.  On  question  of  intent  to 
appropriate:  McMahan  v.  State,  96  S.  W.  Rep.,  17;  Leak  v.  State,  97 
S.  W.  Rep.,  476;  Veasley  v.  State,  85  S.  W.  Rep.,  274;  Brokaw  v.  State, 
85  S.  W.  Rep.,  801 ;  Black  v,  State,  79  S.  W.  Rep.,  311. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — ^The  State 
insists  that  the  word  "privately"  as  used  in  the  statute  has  reference  to 
the  manner  of  taking  and  not  to  the  place  where  taken,  and  in  support 
of  this  proposition  we  invite  the  court's  attention  to  the  case  of  Clem- 
mons  V.  State,  45  S.  W.  Rep.,  911. 

HENDERSON,  Judge.— Appellant  was  convicted  of  theft  from  the 
person  and  his  punishment  assessed  at  two  years  in  the  penitentiary,  and 
prosecutes  this  appeal. 

The  facts,  briefly  stated,  show  that  prosecutor,  Stokes,  lived  in  the 
town  of  Memphis  and  at  the  time  of  the  alleged  offense  was  on  a  visit 
to  Amarillo  in  Potter  County.  He  there  met  up  with  appellant  Black. 
Both  parties  were  drinking  and  the  evidence  is  to  the  effect  that  Stokes 
was  quite  drunk.  They  went  into  a  barber  shop  about  noon  on  the  7th 
day  of  March,  1907,  and  prosecutor  immediately  occupied  one  of  the 
barber  chairs  and  went  to  sleep.  Appellant  occupied  another  chair 
and  took  a  shave,  spoke  of  prosecutor  as  his  brother.  When  he  got 
through  shaving  he  ran  his  hand  into  prosecutor's  pocket,  as  he  stated, 
for  the  purpose  of  getting  money  to  pay  for  his  shave,  took  out  $5  or 
$6,  paid  for  his  shave  and  asked  them  to  leave  his  brother  in  there 
awhile.  After  some  discussion  on  the  subject  and  before  leaving,  he 
returned  and  ran  his  hand  in  prosecutor's  pocket  and  took  some  more 
money  therefrom.  He  then  went  out.  Shortly  afterwards,  prosecutor 
was  aroused  up,  discovered  the  loss  of  his  money,  was  told  that  his 
brother  had  taken  it,  and  then  he  informed  the  barbers  he  was  no  brother 
of  his,  and  they  immediately  made  search  for  appellant  and  found  him. 
When  appellant  saw  them  coming,  he  started  to  run  but  was  overhauled 
by  one  of  the  barbers  and  arretted.  This  is  a  sufficient  statement  of 
the  case  to  discuss  the  assignments  of  error. 
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Appellant  contends  that  the  court  committed  an  error  in  submitting 
the  issue  of  a  sudden  taking.  There  were  two  counts  in  the  indictment 
and  the  court  in  stating  these  counts  and  in  defining  the  offense,  charged 
in  regard  to  a  sudden  taking  but  did  not  submit  that  issue  to  the  jury, 
and  the  jury  were  instructed  not  to  consider  the  second  count  in  the 
indictment  See  McLin  v.  State,  29  Texas  Crim.  App.,  171,  15  S.  W. 
Rep.,  600. 

Appellant  in  his  motion  for  a  new  trial,  insists  that  the  court  should 
have  instructed  the  jury  more  definitely  as  to  the  meaning  of  "privately 
stealing''  and  that  the  proof  showed  there  was  lacking  the  elements  of 
a  private  stealing  from  the  person,  because,  it  is  insisted,  that  what  was 
done  by  appellant  was  publicly  done  and  in  the  presence  of  others. 

We  do  not  agree  to  this  contention,  and  we  believe  the  court  was 
correct  in  informing  the  jury  in  response  to  their  question,  that  it 
was  not  necessary  that  the  taking  be  done  in  a  concealed  maimer  and 
out  of  the  observation  of  others.  It  was  done,  in  this  case  so  far  as 
the  proof  is  concerned,  as  alleged  in  the  indictment,  without  the  knowl- 
edge of  the  prosecutor,  who  was  at  the  time,  either  asleep,  or  stupified, 
and  so  far  as  other  spectators  were  concerned,  they  were  misled,  or 
hoodwinked,  by  the  suggestion  made  on  the  part  of  appellant  that  the 
prosecutor  was  his  brother,  and  of  course,  it  was  assumed  by  them  that 
he  had  a  right  to  take  his  money.  We  think  this  proof  showed  a  suf- 
ficient response  to  the  allegation  in  the  indictment  that  the  theft  was 
privately  done.  Clemmons  v.  State,  45  S.  W.  Rep.,  911.  This  case 
was  for  sudden  taking,  but  it  illustrates  the  proposition  here  announced. 

Appellant  also  insists  that  the  court  should  have  instructed  the  jury 
to  the  effect,  if  appellant  did  not  have  the  intent  to  appropriate  the 
money  at  the  time  of  the  taking  thereof,  but  subsequently  formed  this 
intent,  that  it  was  not  theft. 

In  a  proper  case  this  character  of  charge  should  have  been  given  but 
we  do  not  believe  the  proof  affirmatively  raises  this  issue.  The  appellant 
introduced  no  testimony  and  all  the  circumstances  adduced  on  the  part  of 
the  State  indicate  that  appellant  had  the  present  intent  at  the  time  of 
tlie  taking  to  appropriate  the  money,  and  the  charge  of  the  court  which 
required  the  jury  to  believe  that  he  had  the  intent  to  deprive  the  owner 
of  the  value  of  the  property,  we  think,  was  a  sufficient  submission  of 
this  issue  under  the  facts  of  this  case.  Except  for  the  observation  made 
by  appellant  just  before  taking  the  money,  that  prosecutor  was  his 
brother  and  he  would  take  his  money  to  take  care  of  it  for  him,  there 
was  nothing  in  the  case  to  suggest  any  other  motive  than  theft.  In 
fact,  this  observation  merely  in  the  light  of  the  other  testimony,  sug- 
gested a  subterfuge  on  the  part  of  appellant  to  get  possession  of  the 
money  for  the  purpose  of  appropriating  it,  which  lie  straightway  did. 

Appellant  complains  that  the  court  should  have  instructed  the  jury 
on  a  misdemeanor,  that  is,  simple  theft.  We  understand  the  rule  to  be 
that  under  an  indictment  charging  theft  from  the  person,  there  can  not 


Digitized  by 


Google 


1907.]  Weaver  v.  The  State.  11 

be  a  conviction  for  an  ordinary  theft.     See  Eoberts  v.  State,  33  Texas 
Crim.  Eep.,  83. 

There  being  no  errors  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Davidson,  Presiding  Judge,  absent 


Jim  Weaver  v.  The  State. 

No.  3870.     Decided  October  30,  1907. 

1. — ^Bobbery — ^Indictment — Different  Counts — Dismissal. 

Where  an  indictment  for  robbery  charged  the  various  ways  by  which  the 
offense  might  be  committed  under  the  statute,  and  the  plea  in  the  indictment 
charging  robbery  with  deadly  weapons  was  dismissed,  such  dismissal  did  not 
operate  a  dismissal  of  the  entire  case. 

2. — Same— Gontinnance-— First  Application — Materiality  of  Testimony. 

Where  upon  trial  for  robbery  the  testimony  of  the  absent  witness  as  set  out 
in  defendant's  first  application  for  continuance  showed  that  there  was  nothing 
taken  from  the  person  of  the  party  alleged  to  have  been  robbed,  etc.,  and  that 
such  absent  witness  was  present  at  the  time  of  the  alleged  robbery,  etc.,  the 
application  should  have  been  granted,  although  the  diligence  was  hardly  sufficient. 

3. — Same — Newly  Discovered  Evidence. 

Where  upon  motion  for  new  trial  it  appears  that  the  newly  discovered  testi- 
mony as  set  out  in  the  attached  affidavit  excluded  the  idea  of  robbery,  and  the 
only  witness  who  testified  to  the  robbery  was  the  alleged  injured  party,  a  new 
trial  should  have  been  granted. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
the  Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  robbery ;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case.  Leaving  out  the  introductory  part  of 
the  indictment,  and  also  that  portion  which  charges  the  theft  of  the 
property  taken,  the  same  alleged:  "that  the  defendant  did  then  and 
there  unlawfully  and  willfully  make  an  assault  upon  the  person  of  A. 
And  then  and  there  by  said  assault  and  by  violence  to  the  said  A,  and  by 
putting  the  said  A  in  fear  of  life  and  bodily  injury,  and  then  and  there 
by  using  and  exhibiting  a  knife,  said  knife  then  and  there  being  a 
deadly  weapon,  did  then  and  there  fraudulently,  etc." 

S.  M.  Adams,  for  appellant. — Where  upon  the  trial  the  evidence  of  the 
absent  witness  as  set  out  in  the  motion  for  continuance  is  shown  to  be 
material  and  probably  true,  though  proper  diligence  has  not  been  used, 
new  trial  should  be  given.  Schultz  v.  State,  20  Texas  Crim.  App., 
319;  Covey  v.  State,  23  Texas  Crim.  App.,  390;  Cox  v.  State,  5  Texas 
Crim.  App.,  119;  McAdams  v.  State,  24  Texas  Crim.  App.,  99;  Clark 
V.  State,  30  Texas  Crim.  App.,  378;  Ferguson  v.  State,  31  Texas  Crim. 
Rep.,  93. 

F.  J.  McCord,  Assistant  Attornoy-rJeuoral,  for  the  State. 
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_  DAVIDSON,  Presiding  Judge. — The  indictment  charges  appeUant 
with  violation  of  the  statute  denouncing  the  punishment  for  robbery, 
and  charges  practically  every  phase  of  the  statute,  including  robbery  with 
weapons.  When  the  case  was  called  for  trial  the  State  abandoned  and 
dismissed  that  portion  of  the  indictment  which  charged  robbery  by  use 
of  deadly  weapons.  It  is  contended  this  dismissed  the  entire  case  from 
the  docket,  and  there  was  nothing  upon  which  to  try  the  case.  This 
we  do  not  believe  to  be  the  law.  Where  a  statute  denounces  an  offense 
and  the  different  ways  by  which  it  might  be  committed,  the  pleader  may 
select  either  or  may  embody  in  the  indictment  all  and  every  means 
charged  in  the  statute.  This  disposes  of  several  questions  suggested  for 
revision  in  the  way  of  charges  and  other  rulings. 

When  the  case  was  called  for  trial  appellant  sought  to  continue  the 
case  on  account  of  the  absence  of  the  witnesses  Spradley  and  McKnight. 
By  McKnight  he  expected  to  show  that  he  was  present  at  the  time  of 
the  robbery  and  was  within  five  or  six  feet  of  the  parties  at  the  time 
the  robbery  is  said  to  have  been  committed,  and  that  defendant  nor  Will 
Martin,  his  codefendant,  had  a  knife  or  other  deadly  weapon  and  that 
there  was  nothing  taken  from  the  person  of  the  party  alleged  to  have 
been  robbed.  That  immediately  after  the  difficulty  the  alleged  injured 
party  remarked  that  he  was  going  to  report  the  defendant  and  Martin 
for  fighting  him,  and  it  was  also  expected  to  be  shown  by  this  witness 
that  the  alleged  injured  party  never  had  any  money  prior  to  the  difficulty, 
as  this  witness  will  testify,  in  this  regard,  that  he  sought  to  get  the  said 
alleged  injured  party  to  change  a  ten  dollar  bill  for  him  and  he  could  not 
do  it.  This  happened  before  the  difficulty.  The  party  alleged  to  have  been 
robbed  testified  upon  the  trial  that  appellant  and  Martin  took  $25  from 
him.  The  alleged  injured  party  is  the  only  witness  who  testifies  to 
the  robbery.  Two  or  three  eyewitnesses  testified  as  to  the  trouble 
between  the  parties,  but  none  of  them  saw  either  appellant  or  Martin 
take  any  money,  and  they  rather  indicate  that  he  did  not  place  his  hand 
on  the  inside  of  the  alleged  injured  party's  vest-pocket  and  take  the 
money  from  his  pocket  as  testified  by  said  injured  party,  who  was  a 
Syrian.  The  diligence  was  hardly  sufficient;  at  least,  however,  while 
several  processes  of  different  sorts  were  issued  for  the  witnesses,  yet 
it  is  shown  that  the  witness  was  absent  from  the  county  three  weeks 
prior  to  the  time  process  was  called  for,  yet  this  is  the  first  applica- 
tion, and  while  the  testimony  is  material  and  may  be  probably  true, 
the  rule  in  regard  to  first  application  as  to  diligence  is  not  so  stringent 
or  strict  as  with  reference  to  a  second  application.  We  are  of  opinion, 
under  all  the  facts  of  the  case,  that  this  witness*  testimony,  if  believed 
by  the  jury,  is  material,  or  if  it  should  raise  a  reasonable  doubt  as  to 
the  truthfulness  of  the  testimony  of  the  alleged  injured  party,  same 
might  have  a  very  serious  bearing  upon  the  case  in  regard  to  the  ver- 
dict of  the  jury.  Therefore,  we  think  a  new  trial  should  have  been 
granted  when  the  question  was  raised  on  this  alleged  error  of  the  court 
in  refusing  to  continue  the  case. 
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There  is  an  aflBdavit  attached  to  the  motion  for  a  new  trial  alleging 
newly  discovered  testimony,  in  which  the  witness  places  himself  within 
a  few  feet  of  the  diflSculty,  and  whose  statement,  if  to  be  relied  upon, 
or  if  believed  by  the  jury,  was  rather  of  a  material  character,  as  the 
statements  he  makes  in  his  affidavit  tends  to  exclude  the  idea  of  rob- 
bery. We  are  not  passing  upon  the  merits  of  the  testimony  of  these 
witnesses,  but  the  fact  they  are  of  material  character,  and  if  believed  by 
the  jury,  might  be  of  serious  consequence  and  might  induce  the  jury  to 
returned  a  diflferent  verdict,  and  in  view  of  the  fact  that  the  alleged 
injured  party  is  the  only  witness  who  testifies  to  the  robbery,  we  believe 
that  a  new  trial  should  be  awarded  for  another  jury  to  pass  upon  appel- 
lant's case. 

For  the  reasons  indicated,  the  judgment  is  reversed-  and  the  cause 
remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 


J.  D.  Adams  v.  The  State. 

No.  3711.    Decided  October  30,  1907. 

1.— -Bape— Eridenoe— Acts  and  Deolaratlons  of  Third  Parties. 

Where  apon  trial  for  rape  the  defendant  objected  to  certain  acts  and  declara- 
tions of  the  mother  of  the  female  child  alleged  to  have  been  raped,  to  the  effcft 
that  said  mother  was  crying,  was  fumbling  with  a  pistol  when  inquiring  for 
defendant,  and  threatened  to  kill  him  at  the  time  she  went  to  defendant's  house 
after  the  alleged  offense;  and  the  court  held  the  question  in  at>eyance,  and  in 
the  course  of  the  trial  the  same  class  of  evidence  was  brought  out  on  cross- 
examination  of  defendant  and  his  witnesses,  and  the  court  failed  to  announce 
any  ruling  on  the  point  of  objection,  held :  reversible  error  and  that  this  class  of 
testimony  was  highly  prejudicial  to  the  rights  of  defendant  and  should  have 
been  excluded. 


-EYidenoe — ^Animut  of  Prosecution. 
Where  upon  trial  for  rape  the  defense  had  a  theory  that  the  animus  of  the 
prosecuting  witness  was  based  upon  ill  feeling  against  the  defendant  growing  out 
of  a  debt  due  by  him  to  her  little  boy,  the  inquiry  both  by  the  State  and  the 
defense  should  have  been  limited  to  that  fact;  and  the  opinion  of  said  prosecut- 
ing witness  a»  to  the  guilt  of  defendant  of  the  crime  of  rape  and  that  she 
intended  to  kill  him  on  this  account  was  not  legitimate  evidence. 

3. — Same — ^Eridenoe — ^Bes  Gestae — Outcries  of  Party  Injured. 

Upon  trial  for  rape,  there  was  no  error  to  permit  the  mother  of  the  female 
child  alleged  to  have  been  raped  to  testify  to  complaints  made  by  said  child  as  to 
her  physical  condition  and  pains  in  her  privates,  the  day  following  the  day  the 
crime  is  alleged  to  have  been  committed. 

4. — Same— Evidence — Contradictory  Statements  by  Witness — ^Predicate. 

Upon  trial  for  rape,  the  court  should  have  permitted  the  defendant  to  con- 
tradict the  prosecutrix  mother  as  to  various  statements  made  by  her  as  to  her 
daughter  not  t>eing  raped,  just  after  the  offense  is  alleged  to  have  t>een  com- 
mitted, and  to  lay  the  predicate  therefor. 

5. — Same— Declaration  of  Third  Parties. 

Upon  trial  for  rape,  statements  made  by  other  parties  while  the  defendant 
was  not  present  should  not  be  introduced  in  evidence  to  prejudice  him  in  the 
trial  of  his  case. 


Digitized  by 


Google 


14  52  Texas  Criminal  Eeports.  [Tyler, 

Appeal  from  the  District  Court  of  Henderson.  Tried  below  before 
the  Hon.  B.  H.  Gardner. 

Appeal  from  a  conviction  of  rape;  penalty,  ten  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

Miller  &  Royall  and  Paul  Jones,  for  appellant. — On  question  of  ad- 
mitting testimony  as  to  declarations  of  prosecutrix's  motiier :  Reddick 
V.  State,  35  Texas  Crim.  Hep.,  463;  McClure  v.  State,  53  S.  W.  Rep., 
111.  0^  question  of  declaration  by  prosecutrix  with  reference  to  pains 
and  outcries,  etc. :  Carter  v.  State,  70  S.  W.  Rep.,  971 ;  Kearse  v.  State, 
88  S.  W.  Rep.,  363 ;  Reddick  v.  State,  35  Texas  Crim.  Rep.,  463.  On 
question  of  animus  of  prosecuting  witness :  Carroll  v.  State,  32  Texas 
Crim.  Rep.,  434;  Miller  v.  State,  28  Texas  Crim.  App.,  446;  Miller  y. 
State,  72  S.  W.  Rep.,  996. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  rape  and  his  punish- 
ment assessed  at  ten  years  confinement  in  the  State  penitentiary. 

The  record  before  us  shows  that  appellant  lived  a  short  distance  from 
the  mother  of  prosecutrix.  Prosecutrix,  at  the  instance  of  her  mother, 
went  with  her  little  brother  to  appellants  house  where  they  stayed  a 
part  of  the  day,  and  when  they  started  home,  appellant  accompanied 
them.  After  going  a  short  distance  towards  the  section  house  where 
prosecutrix's  mother  lived,  the  brother  who  had  previously  been  bitten 
on  the  foot  by  a  snake  complained  of  his  foot  and  went  on  ahead  of 
appellant  and  prosecutrix,  home.  Prosecutrix,  according  to  her  state- 
ment, was  requested  to  get  in  the  lap  of  appellant,  which  she  did,  while 
appellant  was  sitting  upon  a  stump  and  while  in  that  position,  she 
claims  appellant  had  carnal  intercourse  with  her. 

Prosecutrix  was  a  little  girl  eight  years  old.  IJpon  her  return  home 
with  appellant,  appellant  talked  to  various  members  of  the  family, 
including  prosecutrix's  mother  and  finally  left  returning  to  his  home. 
Upon  prosecutrix  making  complaint  of  pain  in  her  privates,  her  mother 
inquired  what  was  the  matter  and  upon  being  told  that  appellant  had 
raped  her,  her  mother  got  a  pistol  and  went  over  to  appellant's  house 
and  inquired  of  appellant's  wife  where  he  was,  during  which  time  the 
mother  was  crying  and  nervously  fumbling  a  pistol.  This  very  brief 
statement  of  the  case  is  made  in  order  to  make  intelligible  the  only 
question  which  we  deem  necessary  to  review. 

Bill  of  exceptions  N"o.  2  shows  that  while  prosecutrix's  mother  was 
upon  the  stand,  the  State  asked  her  what  she  carried  with  her  when 
she  went  to  defendant's  house  on  Monday,  being  the  Monday  following 
Friday,  the  day  of  the  alleged  offense,  to  which  question  appellant 
objects  on  the  ground  that  same  was  immaterial,  irrelevant  and  calcu- 
lated to  injure  appellant  and  prejudice  the  minds  of  the  jury  against 
appellant.     The  court  appends  to  this  bill  the  following  qualification : 
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"The  answer  was  made  before  the  question  was  objected  to  and  the 
court  replied:  'I  will  reserve  my  ruling  until  later  when  I  can  take 
up  the  notes  of  the  stenographer  of  the  examination  of  the  defendant 
this  morning;*  the  matter  was  not  again  called  to  the  attention  of  the 
court,  but  the  defendant  afterwards  proved  by  his  wife  that  when  Mrs. 
Ayers  was  at  her  house  she  was  crying,  was  excited  and  had  a  pistol 
wrapped  up  in  a  paper  and  she  kept  fumbling  with  it  all  the  time; 
she  inquired  for  Adams  and  told  her  after  urgent  request  of  the  charge 
against  Adams.  Defendant  also,  on  cross-examination,  testified  without 
objection,  that  his  wife  told  him  that  Mrs.  Ayers  had  a  pistol,  was 
crying  and  very  much  excited.  Mrs.  Ayers  was  strenuously  cross-ex- 
amined by  defendant's  attorney  as  to  her  motive  in  going  to  Adams' 
house  indirectly  seeking  to  show  that  she  was  mad  with  Adams  about  a^ 
trivial  affair ;  this  bill  is  allowed  and  approved  because  the  court  did  not 
exclude  the  evidence  of  Mrs.  Ayers  as  to  the  pistol/' 

This  testimony  should  not  have  been  admitted.  It  was  highly  preju- 
dicial to  appellant  to  permit  the  State  to  prove  that  prosecutrix's 
mother  went  to  his  home  seeking  him  with  a  pistol.  Nor  do  we  believe 
that  the  fact  that  afterwards  it  was  proved,  over  appellant's  objection, 
that  it  did  render  harmless  the  fearful  error  in  the  admission  of  this 
testimony.  It  is  true  the  proof  as  stated  in  the  explanation  offered  by 
appellant  did  not  serve  to  mitigate  the  blow  given  to  appellant's  rights, 
but  had  a  very  decided  tendency  to  aggravate  the  error  of  the  court  in 
admitting  it.  But  we  do  not  believe  that  the  inadvertence  of  counsel  in 
putting  this  testimony  before  the  jury  can  be  used  to  offset  the  great 
error  in  admitting  the  testimony  in  the  first  instance.  Juries  are  too 
apt  to  be  guided  by  passion  in  the  trial  of  cases  of  this  character  and 
the  very  utmost  effort  should  be  made  to  maintain  the  strict  rules  of 
law  in  the  trial  of  this  character  of  cases,  in  order  that  no  extraneous 
matter  may  be  brought  to  bear  against  appellant's  rights  under  so 
horrible  an  accusation.  We  accordingly  hold  that  this  testimony  forces 
lis  to  reverse  this  case. 

Bill  of  exceptions  No.  3  complains  of  the  following:  "While  Mrs. 
Ayers,  prosecutrix's  mother,  was  permitted  over  appellant's  objection, 
to  testify  that  when  she  was  at  the  home  of  defendant  on  Monday  fol- 
lowing the  alleged  offense  on  Friday,  that  she  did  not  know  what  she 
would  have  done  if  she  had  seen,  or  met  defendant,  but  that  she  thought 
she  would  have  killed  him.  Defendant  objected  to  this  evidence  be- 
cause what  said  witness  would  or  might  have  done  if  she  had  met  de- 
fendant, was  immaterial,  improper  and  prejudicial  to  defendant's  rights ; 
that  it  would  tend  to  inflame  the  minds  of  the  jury  against  appellant" 
all  of  which  objections  were  overruled  and  the  witness  permitted  to  tes- 
tify as  above  stated.  This  bill  is  approved  with  this  explanation :  "This 
evidence  or  answer  of  the  witness  was  given  before  objection  by  defend- 
ant and  as  the  district  attorney  contended  it  had  been  brought  out  by 
defendant's  attorneys'  cross-examination  of  the  witness  as  to  the  pur- 
pose of  her  visit,  and  the  court  remarked,  ^the  question  was  answered 
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before  it  was  objected  to  and  I  will  pass  it  for  the  present.  If  I  decide 
to  exclude  it  later  on  I  will  say  so,  and  if  I  do  not,  you  can  have  your 
exceptions.'  After  that  defendant  proved  by  his  wife,  Mrs.  J.  D. 
Adams,  that  in  addition  to  inquiring  for  Foster  she  was  crying,  was 
excited  and  had  a  "pistol  wrapped  up  in  a  paper  and  she  kept  fumbling 
with  it  all  the  time,"  also  that  she  inquired  for  Adams,  the  defendant, 
and  told  her  about  the  charge  against  Adams.  On  cross-examination 
the  defendant  testified  without  objection  that  his  wife  told  him  that 
Mrs.  Ayers,  had  been  over  to  his  home;  that  she  had  a  pistol,  was 
crying  and  very  much  excited.  On  cross-examination  of  Mrs.  Ayers 
by  defendant's  attorneys  as  to  motive  in  going  to  the  house  of  defendant, 
she  testified:  "I  did  not  go  over  there  exactly  to  get  Mr.  Foster's 
address,  I  do  not  know^  what  I  went  for;  I  did  get  his  address;  I  do 
not  know  that  I  intended  to  get  that  before  I  left  home."  There  was  a 
theory  on  the  part  of  defendant's  attorney  that  Mrs.  Ayers  was  mad  with 
Adams  about  a  debt  due  her  little  boy.  In  view  of  the  testimony  of 
defendant  and  his  wife  and  the  cross-examination  of  Mrs.  Ayers,  I  did 
not  exclude  the  statement  of  Mrs.  Ayers,  as  to  her  intent  to  kill  Adams, 
nor  did  defendant's  attorney  again  call  same  to  my  attention,  and  his  bill 
of  exceptions  is  allowed  and  approved  becaiise  I  did  not  exclude  the  said 
testimony  of  Mrs.  Ayers." 

We  think  this  testimony  as  well  as  the  above  pointed  out  testimony, 
should  not  have  been  admitted.  Certainly  if  the  defense  had  a  theory 
that  the  animus  of  the  prosecution  was  based  upon  a  debt  due  the 
little  boy,  this  could  be  properly  inquired  into.  Nor  would  the  fact 
that  appellant  and  his  wife  testified  to  seeing  her  with  a  pistol  be  any 
legal  justification  or  excuse  of  her  testifying  that  she  thought  she  would 
have  killed  appellant  if  she  had  met  him.  This  testimony  was  very 
highly  prejudicial  and  should  never  have  been  introduced.  We  sug- 
gest, in  view  of  the  reversal  of  this  case,  that  upon  another  trial,  the 
State's  inquiry,  and  the  defense  be  limited  to  the  question  as  to  whether 
or  not  she  went  over  there  to  raise  a  row  about  a  debt,  or  to  inquire 
about  a  debt.  The  fact  that  the  prosecutrix's  mother  may  have  thought 
appellant  was  guilty  and  may  have  had  evidence  to  her  mind  suflBcient 
to  warrant  her  in  seeking  appellant  and  killing  him,  is  not  legitimate 
evidence  to  go  before  a  jury  in  passing  upon  the  guilt  or  innocence  of 
appellant,  but  his  guilt  must  be  predicated  upon  the  testimony  of  wit- 
nesses sworn,  and  their  evidence  given  according  to  the  known  rules 
of  law. 

Bill  of  exceptions  No.  4  complains  that  prosecutrix's  mother  was 
permitted  to  testify  to  complaint  made  by  prosecutrix  as  to  her  physical 
condition  and  pains  in  her  privates,  the  day  following  the  day  the  crime 
is  alleged  to  have  been  committed.  We  think  this  testimony  is  admis- 
sible. Outcries  made  by  prosecutrix  recently  after  a  rape  have  been 
repeatedly  held  by  this  court  to  be  admissible. 

Appellant  by  bill  of  exceptions,  complains  that  the  court  would  not 
permit  him  to  contradict  the  prosecutrix's  mother  as  to  various  state- 
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ments  made  by  her  as  to  her  daughter  not  being  raped,  just  after  the 
offense  is  alleged  to  have  been  committed.  Upon  another  trial,  if 
proper  predicate  is  laid,  this  testimony  should  be  admitted.  That  is 
to  say,  if  prosecutrix's  mother  made  any  statement  contradictory  of  her 
testimony,  upon  material  inquiry,  prior  to  the  trial  of  this  case,  appel- 
lant would  have  a  right  to  lay  the  predicate  and  put  the  witness  on  the 
stand  and  contradict  her  on  said  issue.  Furthermore,  it  is  suggested 
that  statements  made  by  other  parties  while  the  appellant  was  not  pres- 
ent, should  not  be  introduced  to  prejudice  him  in  the  trial  of  his  case. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


John  Sowles,  Jr.,  v.  The  State. 

No.  3712.     Decided  October  30.  1907. 

1. — Thtitt — ^Koney — ^Value — ^Evidence — Currenoy. 

Where  apon  trial  for  theft  the  evidence  showed  that  the  money  alleged  to 
have  been  stolen  was  a  United  States  currency  ten  dollar  bill,  the  value  of  the 
money  stolen  was  sufficiently  proved  as  an  independent  fact. 

8. — Same— Confeuion — Sufficiency  of  Xvidence — Corpus  Delicti. 

The  rule  now,  as  laid  down  by  this  court,  is,  that  a  confession  may  be  used 
in  making  out  the  corpus  delicti.  However,  in  the  case  at  bar  the  State  did 
not  rely  upon  a  confession  alone,  and  there  was  no  reversible  error.  Approv- 
ing Kugadt  V.  State,  38  Texas  Crim.  Rep.,  G81.  Qualifying  Attaway  v.  State, 
35  Texas  Crim.  Rep.,  403. 

8. — Same — Eridence-— Declarations  of  Defendant. 

Where  upon  trial  for  theft  the  State  was  permitted  to  show  a  part  of  de- 
fendant's declaration  when  accused  of  the  alleged  theft,  it  was  error  to  exclude 
the  testimony  of  defendant's  witnesses  showing  a  part  and  parcel  of  the  same 
transaction  and  declaration  by  defendant  brought  out  by  the  State. 

Appeal  from  the  County  Court  of  Henderson  County.  Tried  below 
before  the  Hon.  J.  R.  Blades. 

Appeal  from  a  conviction  of  theft  of  money  under  the  value  of  $50; 
penalty,  a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Miller  &  Royall,  for  appellant. — On  the  question  of  value:  Thomp- 
son V,  State,  43  Texas,  268;  Meyer  v.  State,  4  Texas  Crim.  App.,  121; 
Antle  V,  State,  6  Texas  Crim.  App.,  202 ;  Martinez  v.  State,  16  Texas 
Crim.  App.,  122.  On  question  of  confession  alone :  Follis  v.  State,  46 
Texas  Crim.  Eep.,  202,  78  S.  W.  Rep.,  1070;  Harris  v.  State,  28  Texas 
Crim.  App.,  308.  On  question  of  rejected  evidence  as  to  defendant's 
statement,  etc.:  Williams  v.  State,  4  Texas  Crim.  App.,  5;  Shelton 
V.  State,  11  Texas  Crim.  App.,  36;  Jackson  v.  State,  28  Texas  Crim. 
App.,  370;  Gillian  v.  State,  3  Texas  Crim.  App.,  132. 
Vol.  62  Crim.— 2 
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F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  J'REi>4DiXG  Judge. — Appellant  was  convicted  of  theft  of 
$10.  The  evidence  is  that  it  was  a  ten  dollar  United  States  currency 
bill.  While  the  evidence  is  not  emphatic  that  it  was  a  United  States 
bill,  yet  that  was  the  impression  of  the  witness  and  is  made  reasonably 
to  appear. 

Contention  was  made  that  appellant  was  entitled  to  a  charge  instruct-^ 
ing  the  jury  to  acquit  because  the  value  of  the  bill  was  not  proved.  If 
this  could  arise  we  are  of  opinion  that  it  is  reasonably  proved  as  an  inde- 
pendent fact,  but  it  being  United  States  currency,  the  mere  fact  that  it 
was  a  ten  dollar  bill  proves  its  value,  and  such  has  been  the  rule  in  this 
State  since  the  case  of  Menear  v.  State,  30  Texas  Crim.  App.,  475. 

It  is  further  urged  for  reversal  that  the  court  failed  to  instruct  the 
jury  that  a  conviction  could  not  be  had  simply  upon  a  confession  of 
guilt.  We  do  not  believe  that  rule  sought  to  be  invoked  applies  to  the 
facts  of  this  case.  The  State's  case,  substantially  is,  that  on  the  morn- 
ing of  and  prior  to  the  alleged  theft  a  ten  dollar  bill  had  been  taken  in 
at  the  meat  market  and  placed  in  a  cash  drawer  in  a  separate  apart- 
ment for  receiving  currency  money;  that  thereafter  Thompson,  the 
alleged  owner  of  the  market  and  money,  heard  the  bell  of  the  cash 
drawer  ring  and  turned  around  and  saw  appellant  at  or  near  the  cash 
drawer,  and  asked  him  what  he  was  doing  at  the  cash  drawer.  Appellant 
replied,  "Not  me,"  and  moved  away.  Appellant  was  then  sent  out  about 
town  to  deliver  some  meat,  his  employment  being  to  deliver  meat  for  the 
market  around  town,  and  during  his  absence  Thompson  discovered  that 
the  ten  dollar  bill  previously  placed  in  the  drawer  had  disappeared.  Upon 
appellant's  return  he  was  charged  with  the  theft  of  the  money  and  in  a 
qualified  sense  admitted  taking  the  money  by  agreeing  to  refund,  but 
stated  that  the  owner,  Thompson,  had  not  treated  him  right.  This  is 
the  State's  case,  in  substance,  as  we  understand  the  evidence.  Under 
this  state  of  case  the  State  did  not  rely  upon  confession  alone.  The 
presence  of  appellant  at  the  cash  drawer,  and  what  occurred  there  at 
the  time  Thompson  discovered  him  and  heard  tlie  noise,  the  conversa- 
tion that  occurred,  etc.,  and  the  fact  that  the  bill  was  gone,  are  circum- 
stances independent  of  the  confession,  it  appellant's  statement  be  re- 
garded as  a  confession.  The  rule  now,  as  laid  down  by  this  court  in  the 
case  of  Kugadt  v.  State,  38  Texas  Crim.  Rep.,  681,  is  that  a  confession 
may  be  used  in  making  out  the  corpus  delicti.  The  rule  as  laid  down 
in  the  case  of  Attaway  v.  State,  35  Texas  Crim.  Rep.,  403,  is  that 
where  the  corpus  delicti  has  been  shown,  a  confession  may  be  used  to 
connect  the  defendant  with  the  offense  or  with  the  corpus  delicti.  The 
Attaway  case,  however,  was  qualified  in  the  case  of  Kugadt  and  subse- 
quent cases. 

The  serious  questions  in  the  case  arise  in  regard  to  the  ruling  of  the 
court  in  rejecting  certain  testimony,  all  of  which  is  set  out  in  several 
bills  of  exception.     The  State's  case  has  been  sufficiently  stated  as  it 
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may  have  a  bearing  upon  tlie  rejection  of  the  offered  testimony.     Kirk 
was  placed  upon  the  stajid  as  a  witness  for  appellant,  and  was  asked  if 
he  was  present  on  the  Sunday  morning  that  defendant  is  charged  with 
the  offense  for  which  he  is  being  tried,  and  if  so  state  what  was  said 
and  done  by  appellant  and  the  State's  witnesses  Thompson  and  Baugh. 
After  stating  the  object  and  purpose  of  offering  this  testimony,  the 
facts  expected  to  be  shown  are  as  follows :     "On  that  Sunday  Bob  Love 
and  I  were  going  to  the  postoffice.    Johnie  (appellant)  was  over  there 
at  the  meat  market  with  the  little  go-cart  that  he  was  driving;  the 
horse  was  standing  in  front  of  the  cart;  we  heard  him  holloing  as  we 
went  on  to  the  postoflSce  and  a&  we  came  back  he  was  still  holloing;  he 
was  calling  Bob.     I  heard  a  lot  of  loud  talking  over  there,  and  I  told 
Bob  to  go  over  there,  that  maybe  there  was  something  the  matter  with 
Johnie.     Mr.  Thompson  had  the  door  fastened,  and  Mr.  Baugh  was 
standing  at  the  door.     Love  went  over  there,  and  I  heard  Johnie  ask 
him  to  loan  him  $10.     Bob  told  the  defendant  that  he  didnH  have  the 
money  with  him,  as  witness  had  all  the  money,  but  that  he  could  get 
the  money  from  witness,  and  Bob  asked  him  what  he  wanted  with  it, 
and  defendant  told  him  that  they  had  accused  him  of  stealing  $10 
from  them,  and  that  they  were  threatening  to  do  him  harm  if  he  didn't 
pay  it.     Bob  then  came  and  asked  the  witness  for  the  money,  and  the 
witness  replied  by  asking  if  he  thought  that  defendant  would  pay  it 
back,  and  he  said  that  he  thought  he  would.     The  witness  then  let  Bob 
have  a  $5  bill  and  $5  in  silver.     Bob  Love  then  took  the  money  around 
there  and  gave  it  to  defendant  and  defendant  repaid  the  $10.''    Mr. 
Thompson  was  on  the  stand  in  behalf  of  the  State,  and  upon  cross- 
examination  practically  the  same  facts  in  support  of  the  above  were 
sought  to  be  elicited  from  him,  and  he  would  have  testified  in  this  con- 
nection that,  "when  the  negro   (meaning  appellant)   came  back  from 
delivering  the  me&t  that  morning,  I  found  out  before  he  got  back  that  he 
had  gotten  the  money,  I  charged  the  defendant  with  having  taken  the 
money;  he  talked  a  little  bit  saucy  to  me  and  I  told  Mr.  Baugh  to  go 
call  Mr.  Grayson,  the  constable,  and  have  him  arrested.     I  closed  the 
door  and  intended  to  keep  defendant  in  there  until  Grayson  got  there, 
but  during  the  time  some  negro  passed  the  door,  and  defendant  asked 
him  to  loan  him  $10;  the  negro  asked  defendant  if  he  would  pay  it 
back  and  he  said  he  would;  then  Love  paid  the  $10  to  witness.     Mr. 
Baugh  and  myself  had  the  defendant  shut  up  in  the  house  and  I  had  a 
long  paddle.     Mr.  Baugh  was  guarding  the  door  and  each  of  us  threat- 
ened to  punish  him  if  he  didn't  pay  the  $10." 

It  was  also  proposed  to  be  proved  by  the  witness  Stovall  that  he  was 
present  when  Bob  Ix)ve  loaned  the  defendant  $10,  and  when  Thompson 
was  paid  the  same.  He  further  testified  that  the  parties  had  appellant 
shut  up  in  the  meat  market,  and  Mr.  Thompson  had  a  long  paddle  or 
plank  drawn  on  the  defendant,  and  he  and  Baugh  were  threatening  him, 
saying  if  he  didn't  pay  the  $10  they  were  going  to  punish  him.     The  de- 
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fendant  protested  his  innocence,  but  finally  borrowed  the  $10  and  paid 
the  same  to  Mr.  Thompson. 

Bob  Love  would  have  testified  that  when  he  went  to  the  defendant, 
that  Thompson  and  Baugh  had  defendant  shut  up  in  the  meat  market 
and  were  after  him  about  taking  $10.  Defendant  asked  the  witness  to 
loan  him  $10.  Defendant  protested  his  innocence,  and  claimed  that 
he  had  not  gotten  the  money,  but  rather  than  have  trouble  he  would 
pay  the  $10  and  defendant  borrowed  the  money  from  witness  and  same 
was  paid  to  Mr.  Thompson.  This  witness  remembered  distinctly  that 
Thompson  had  a  stick  or  plank  drawn  on  defendant  and  Baugh  was  at 
the  door,  and  each  of  them  were  threatening  to  harm  the  defendant  if 
he  did  not  pay  the  $10.  This  testimony  was  rejected  by  the  court  on 
exception  of  the  State.  Why  this  ruling  was  had  we  do  not  understand. 
It  was  a  part  and  parcel  of  the  transaction  testified  by  Thompson  and 
Baugh  for  the  State;  so  was  immediately  connected  with  it  and  grew 
out  of  the  refunding  of  the  money.  The  plain  reading  of  our  statute 
requires  the  introduction  of  this  sort  of  testimony.  This  was  favorable 
to  appellant,  and  being  a  part  and  parcel  of  the  very  matter,  conversa- 
tion and  transaction,  brought  out  by  the  State,  was  admissible.  Be- 
cause of  the  rejection  of  this  testimony,  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Ella  Lewis  v.  The  State. 

No.  3773.     Decided  October  30.  1907. 

1. — ^Burglary — ^Verdict — Several  Counts — ^Indictment. 

Where  upon  trial  for  burglary  the  indictment  charged  a  daytime  burglary 
in  one  count  and  a  night-time  burglary  of  a  private  residence  in  another  count, 
and  the  jury  convicted  under  the  second  count,  and  there  was  evidence  that  the 
house  was  burglarized  some  time  either  day  or  night,  the  verdict  is  supported 
although  the  evidence  leaves  it  entirely  in  doubt  whether  the  house  was  entered 
in  daytime  or  at  night 

2. — Same — Speoiilo  Error  Mutt  be  Pointed  (hit. 

Where  there  is  no  bill  of  exceptions  to  the  admission  of  testimony,  and  the 
motion  for  new  trial  does  not  specifically  point  out  the  error  complained  of,  the 
matter  will  not  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Hon.  Sam  R.  Scott. 

Appeal  from  a  conviction  of  burglary;  penalty,  three  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Ifo  brief  on  file  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  burglary 
and  her  punishment  assessed  at  three  years  confinement  in  the  peni- 
tentiary. 

No  bill  of  exceptions  was  reserved  during  the  trial.  The  motion  for  a 
new  trial  urges  a  reversal  of  the  judgment  because,  "the  court  erred  in 
the  admission  of  testimony."  Another  ground  is  that  "the  court  erred 
in  its  charge  of  the  law  to  the  jury."  The  sufficiency  of  the  indictment 
is  also  questioned,  because  said  indictment  fails  to  charge  the  offense 
for  which  defendant  was  tried  and  convicted.  We  are  of  opinion  that 
this  objection  to  the  indictment  is  not  valid.  It  might  constitute  a 
ground  for  a  variance  betw^een  the  allegation  and  evidence  introduced  in 
support  of  the  allegation  in  the  indictment,  and  in  this  connection,  it 
may  be  well  to  notice  that  appellant  also  contends  that  the  evidence 
is  insufficient  to  support  the  conviction.  ITiere  are  two  counts  in 
the  indictment  charging  burglary,  one  in  the  day  and  the  other  in  the 
night-time.  The  night-time  burglary  charges  that  of  a  private  resi- 
dence. The  jury  convicted  under  the  second  count.  The  evidence 
leaves  it  entirely  in  doubt  as  to  whether  the  house  was  entered  at 
night  or  in  the  day,  but  it  is  cogently  proved  that  it  was  entered 
sometime  either  day  or  night.  We  are  of  opinion  that  the  jury  had 
the  right  under  the  facts  to  select  under  which  count  they  would  find 
a  verdict.  We  are,  therefore,  of  opinion  that  the  evidence  is  sufficient 
to  support  the  verdict. 

In  regard  to  the  clause  in  the  motion  for  a  new  trial  which  says  the 
court  erred  in  the  admission  of  testimony,  it  is  sufficient  to  state  there 
are  no  bills  of  exception  in  the  record  presenting  this  matter,  and,  in 
reference  to  the  other  clause;  that  is,  that  the  court  erred  in  his  charge 
of  the  law  to  the  jury,  it  is  only  necessary  to  state  this  is  not  specific 
enough  to  require  revision.  In  order  for  this  court  to  revise  errors  in 
the  charge  they  must  be  specified  so  that  the  court  may  understand  the 
portion  of  the  charge  to  which  exception  is  reserved  and  the  reason 
why  the  charge  is  erroneous.  A  general  statement  that  the  court  erred 
in  his  charge  of  the  law  is  not  sufficient,  and  as  this  matter  is  presented, 
we  do  not  feel  autliorized  to  review. 

As  the  matters  are  presented  to  this  court,  we  find  no  sufficient  reason- 
why  the  judgment  should  be  reversed,  and  it  is,  therefore,  affirmed. 

Afftrrned. 

Henderson,  Judge,  absent. 


Martha  James  v.  The  State. 

No.  3715.     Decided  October  30,  1007. 

1. — ^Asiault  to  Xurder — Substitution  of  Indiotment — Two  Days  Notice—Statutes 
Ck>nstnied.  ^ ' 

The   latter  clause   of   article   470,    Code    Criminal    Procedure,    with    reference 
to  the  commencement  of  the  prociecution,  relates  only  to  a  condition  where  an- 
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other  indictment  is  found  and  not  where  there  is  simply  a  substitution  of  the 
indictment,  and  there  was  no  error  in  forcing  defendant  to  go  to  trial  without 
the  two  days'  notice  to  file  pleadings;  besides  the  bill  of  exceptions  did  not  show 
that  defendant  had  not  been  served  with  a  certified  copy  of  the  original  indict- 
ment. 
2. — Same — ^Indictment — ^Name  of  Foreman  of  Grand  Jnry. 

It  is  not  necessary  for  an  indictment  to  have  the  name  of  the  foreman  at  the 
bottom ;  and  there  was  no  reversible  error  in  adding  such  name  after  the  trial  had 
commenced. 

Appeal  from  tlie  District  Court  of  Panola.  Tried  below  before  the 
Hon.  Richard  B.  Levy. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Brooks  &  Woolworth  and  J.  C.  Brooke,  for  appellant. — On  the  question 
of  construction  of  article  470,  Code  Criminal  Procedure:  Walker  v. 
State,  7  Texas  Crim.  App.,  245;  Murray  v.  State,  21  Texas  Crim.  App., 
620,  2  S.  W.  Rep.,  757.  On  question  of  two  days  notice:  Lockwood  v. 
State,  32  Texas  Crim.  Rep.,  137,  22  S.  W.  Rep.,  413 ;  Harris  v.  State, 
32  Texas  Crim.  Rep.,  279.  On  question  of  name  of  foreman  to  indict- 
ment: TiOggins  V.  State,  8  Texas  Crim.  App.,  434;  Carr  v.  State,  19 
Texas  Crim.  App.,  635;  Murphy  v.  State,  36  Texas  Crim.  Rep.,  24,  35 
S.  W.  Rep.,  174;  art.  439,  Code  Crim.  Proc;  art.  587  id.;  Osborne  v. 
State,  23  Texas  Crim.  App.,  431,  5  S.  W.  Rep.,  251;  Grayson  v.  State, 
35  Texas  Crim.  Rep.,  629,  34  S.  W.  Rep.,  961. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  name  of  foreman  to  indictment:  Watson  v.  State,  50  S.  W. 
Rep.,  340;  Brown  v.  State,  11  Texas  Crim.  App.,  451. 

BROOKS,  -Judge. — Appellant  was  convicted  of  assault  to  murder  and 
her  punishment  assessed  at  two  years  confinement  in  the  penitentiary. 

When  this  case  was  called  for  trial  the  indictment  was  lost.  The  dis- 
trict attorney  suggested  its  loss  and  proceeded  to  substitute  the  indict- 
ment, thereupon  appellant  insisted  that  the  court  should  give  him  two 
days  after  the  substitution,  in  whjch  to  file  pleadings  and  prepare  for 
trial.  The  bill  of  exceptions  does  not  show  that  appellant  was  in  jail 
or  that  a  bill  of  indictment  had  not  been  served  upon  him,  and  the 
State  insists,  by  reason  of  this  fact,  that  there  is  no  merit  in  appellant's 
position. 

Article  470  of  the  Code  of  Criminal  Procedure,  provides:  "That 
when  an  indictment  or  information  has  been  lost,  etc.,  *  *  *  the 
district  or  county  attorney,  may  suggest  the  fact  to  the  court  and  in  such 
case  another  indictment  or  information  may  be  substituted  upon  the 
written  statement  of  the  district  or  county  attorney,  that  it  is  substan- 
tially the  same  as  that  wihch  has  been  lost,  etc.  *  *  *  Or  another 
indictment  may  be  presented,  as  in  the  first  instance,  and  in  such  case 
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the  period  for  the  commencement  of  the  prosecution  shall  be  dated  from 
the  time  of  making  such  entry." 

Appellant  insists  that  the  latter  clause  has  a  relation  to  the  first 
clause  cited  and  that  he  has  two  days  under  another  statute  in  which  to 
prepare  for  trial,  after  the  substitution  of  papers;  but  the  latter  clause 
of  the  article,  it  will  be  seen,  relates  only  to  a  condition  where  another 
indictment  is  found  and  not  where  there  is  simply  a  substitution  of  the 
papers.  This  being  true,  there  was  no  error  in  the  ruling  of  the  court 
in  forcing  appellant  to  go  to  trial,  this  being  the  only  reason  for  delay. 

Bill  of  exceptions  No.  2  complains  that  the  court  permitted  the  dis- 
trict attorney,  after  the  trial  had  commenced  and  after  eleven  jurors 
had  been  selected,  to  amend  the  substituted  indictment  by  adding  the 
name  of  the  foreman  of  the  grand  jury,  appellant's  insistence  being  that 
after  announcement  of  ready  that  a  bill  of  indictment  conld  not  be 
amended  as  to  matters  of  form.  It  is  not  necessary  for  an  indictment 
to  have  the  name  of  the  foreman  at  the  bottom.  See  Watson  v.  State, 
50  S.  W.  Kep.,  340;  also  Brown  v.  State,  11  Texas  Crim.  App.,  451. 
Therefore,  it  is  immaterial  whether  the  county  attorney  signed  the  name 
of  the  foreman  before,  or  after  the  trial  began. 

These  being  the  only  questions  raised  by  appellant  and  the  evidence 
supporting  the  verdict,  the  judgment  is  aflSrmed. 


Henderson,  Judge,  absent. 


Affirmed. 


Kirk  Countryman  v.  The  State. 

No.  3822.     Decided  October  30,  1907. 

TTnlawfnlly  Carryinflr  Brait  Xnneklei — ^Information — ^Allegation  in  Altematlye. 
Where  the  information  charged  the  unlawful  carrying  of  knuckles  on  or  about 
defendant's  person,  the  same  was  insufficient;  and  the  same  should  have  used  the 
conjunction  "and"  instead  of  "or." 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  before 
the  Hon.  C.  D.  Mims. 

Appeal  from  a  conviction  of  unla\jrfully  carrying  knuckles  made  of 
metal;  penalty,  a  fine  of  $100. 

The  opinion  states  the  case. 

Ingraham,  Middlebrook  &  Hodges,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Jidge. — Motion  was  made  to  quash  the 
complaint  and  information  because  the  same  charged  the  offense  in  the 
alterjiative.  The  charging  part  of  the  complaint  is  that,  "Kirk  Coun- 
tryman did  unlawfully  carry  on  and  about  his  person  knuckles  made  of 
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metal,  or  some  hard  substance,"  while  the  information  charges  that  ap- 
pellant unlawfully  carried  "on  or  about  his  person,  knuckles  made  of 
some  hard  substance."     The  contention  of  appellant  is  correct. 

Where  a  statute  makes  it  a  crime  to  do  this  or  that,  mentioning  sev- 
eral things  disjunctively,  the  indictment  may,  as  a  general  rule,  em- 
brace the  whole  in  a  single  count,  but  it  must  use  the  conjunction  "and" 
where  "or*'  occurs  in  the  statute,  else  the  pleading  will  be  defective  and 
uncertain.  Hart  v.  State,  2  Texas  Crim.  App.,  39.  And  to  the  same 
effect  are  Phillips  v.  State,  29  Texas,  226 ;  Castello  v.  State,  36  Texas, 
324;  Potter  v.  State,  39  Texas,  388;  State  v.  Handle,  41  Texas,  292; 
Lancaster  v.  State,  43  Texas,  519;  Tompkins  v.  State,  4  Texas  Crim. 
App.,  161;  Berliner  v.  State,  6  Texas  Crim.  App.,  181;  Copping  v. 
State,  7  Texas  Crim.  App.,  61;  Venturio  v.  State,  37  Texas  Crim.  Rep., 
653.  And  for  further  collation  of  authorities  see  sec.  372,  White's 
Annotated  Code  Criminal  Procedure. 

Because  of  this  defect  in  the  pleading  pointed  out,  the  judgment  is 
reversed  and  the  prosecution  is  ordered  dismissed. 

Henderson,  Judge,  absent. 

Reversed  and  dismissed. 


Clyde  Gorman  v.  The  State. 

No.  3707.     Decided  October  30.  1907 

1. — Local  Option — ^Blind  Tiger — Charge  of  Court. 

Under  an  indictment  charging  the  running  of  a  blind  tiger,  a  party  cannot 
be  convicted  of  an  ordinary  violation  of  the  local  option  law. 

2. — Same — ^Hearsay  Evidence. 

Upon  a  trial  of  defendant  for  running  a  blind  tiger,  it  was  error  to  admit 
testimony  of  a  witness  as  to  what  he  heard  people  say  as  to  where  and  how 
to  get  whisky,  and  that  defendant  was  selling  whisky. 

8. — Same— Eyidence — ^Freight  Beceipts — Books — Slips. 

Upon  trial  for  running  a  blind  tiger,  it  was  error  to  admit  in  evidence  certain 
copy  of  slips  of  freight  receipts  purporting  shipments  of  whisky  and  other  goods 
to  the  defendant,  without  introducing  the  books  of  the  common  carrier  or  show- 
ing that  the  defendant  received  the  whisky. 

4. — Same— Evidence— Irreleyant  Testimony. 

Upon  a  trial  for  running  a  blind  tiger,  it  was  error  to  introduce  testimony  over 
the  objection  of  defendant  that  a  few  times  before  and  one  time  after  the  trans- 
action charged,  the  witness  obtained  whisky,  and  that  you  could  "just  go  to  any 
closet  in  Big  Sandy  and  put  your  money  down  and  get  your  whisky,"  without 
connecting  defendant  in  any  manner  with  getting  the  whisky  in  such  closets. 

Appeal  from  the  Count  Court  of  Upshur.  Tried  below  before  the 
Hon.  Albert  Maberry. 

Appeal  from  a  conviction  of  running  a  blind  tiger  for  the  purpose 
of  selling  liquor  in  local  option  territory;  penalty,  a  fine  of  $100  and 
two  months  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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J.  P.  Hart  Slid  M.  B.  Briggs,  for  appellant. — On  question  of  irrelevant 
and  hearsay  testimony:  Harris  v.  State,  98  S.  W.  Eep.,  842.  On 
question  of  introducing  freight  slips:  Parish  v.  State,  47  Texas  Crim. 
Bep.,  148,  89  S.  W.  Rep.,  830. 

F.  c7.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  charges  appellant 
with  running  a  "Blind  Tiger"  in  a  local  option  district.  In  submit- 
ting the  case  to  the  jury  the  court  autliorized  them  to  convict  for 
running  a  "Blind  Tiger"  and  if  not  to  convict  for  an  ordinary  viola- 
tion of  the  local  option  law.  This  was,  in  our  judgment,  error,  but 
appellant  was  convicted  of  running  a  "Blind  Tiger."  It  is  not  of 
sufficient  importance  to  notice  this  further  than  to  say  we  do  not 
believe  that  under  an  indictment  charging  the  running  of  a  "Blind 
Tiger*^  a  party  could  be  convicted  of  an  ordinary  violation  of  the 
local  option  law,  and  this  issue  should  not  be  submitted. 

While  the  witness  Haynes  was  testifying  in  behalf  of  the  State, 
counsel  for  prosecution  asked  the  following  questions,  and  received 
answers  as  set  out  below:  "Q.  Have  you  ever  had  any"  conver- 
sation with  Mr.  Gorman  as  to  how  to  get  whisky?  A.  No.  Q. 
Did  he  ever  tell  you  where  to  put  your  money  to  get  whisky?  A. 
No,  sir.  Q.  How  did  you  know  how  to  get  it  then?  A.  I  heard 
people  talking  around  Big  Sandy.  I  heard  people  say  any  one  could 
get  whisky  around  there  in  these  places.  Q.  Who  did  you  hear 
talking?  I  don't  remember,  but  I  have  heard  crowds  around  Big 
Sandy  say  so,  and  I  heard  them  say  that  the  defendant  was  not 
doing  anything  but  selling  whisky  around  there."  Objection  was  urged 
to  the  introduction  of  this  testimony  as  hearsay;  that  it  did  not  throw 
any  light  on  the  issues  as  to  whether  the  defendant  made  the  sale  to 
said  Haynes,  and  it  was  a  matter  of  putting  in  issue  the  character  of 
the  defendant,  and  because  it  was  immaterial,  irrelevant  and  did  not 
show  or  establish  a  sale  to  said  witness  or  tend  to  show  a  system  of 
business.  We  think  this  testimony  was  illegitimate;  it  was  clearly 
hearsay. 

Another  bill  recites  the  fact  that  the  State  introduced  Williams, 
Agent  of  Cotton  Belt  Railway  Company  at  Big  Sandy,  who  testifies, 
as  follows:  "We  have  received  for  W.  C.  Gorman  freight  over  the 
Cotton  Belt  Ry.  Co.,  prior  to  June  3,  1906,  as  follows:  (State  here 
introduced  four  slips  marked  copy)  Freight  receipts.  1st.  2-12-1906, 
two  barrels  of  whisky.  2nd.  4-18-1906,  one  barrel  of  whisky.  3rd. 
4-10-1906,  three  barrels  of  whisky.  4th.  1-30-1906,  one  crate  glass 
and  one  crate  lamps.  Exception  was  reserved  to  the  introduction  of 
these  slips  showing  various  shipments  of  goods  to  defendant.  And 
the  following  bill  recites  that  the  same  witness  testified  to  receiving 
for  W.  C.  Gorman  freight  prior  to  June  3,  1906,  over  the  T.  P. 
Railway  Company,  as  follows:     "Ten  barrels  of  bottled  beer  on  Feb- 
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ruary  3,  1906;  ten  crates  of  empty  bottles;  March  6,  1906,  thirty-six 
eases  of  empty  bottles  and  one  box  corks;  April  6,  1906,  five  barrels 
bottled  beer;  February  9,  1906,  one  ease  of  Bologna  sausage;  Feb- 
ruary 9,  1906,  one  case  of  cigars;  May  4,  1906,  thirty  boxes  bottles 
and  twenty-four  crates  of  bottles."  Objection  was  urged  also  to  this 
testimony.  These  bills  in  the  record  diow  that  the  books  were  not 
oifered  but  simply  these  slips;  nor  is  it  shown  that  appellant  re- 
ceived this  whisky;  the  books  were  not  produced,  and  all  that  is  shown 
is  that  the  freight  was  received  in  his  name.  The  original  express 
books  could  be  introduced  as  evidence,  and  it  might  thus  be  shown  that 
appellant  received  this  whisky  from  the  express  agent,  if  in  fact  he 
did.  These  slips  were  not  admissible;  nor  was  it  permissible  to  show, 
under  tliis  indictment,  that  he  was  shipping  in  beer;  appellant  was 
charged  here  with  selling  whisky  in  a  "Blind  Tiger."  It  was  per- 
missible to  show  that  he  received  whisky  by  express,  or  that  he  had 
whisky  on  hand  at  the  time  of  the  alleged  offense,  but  this  must  be 
shown  by  competent  evidence. .  The  slips  were  not  evidence.  From 
the  same  witness,  the  State  was  permitted,  over  the  objection  of  appel- 
lant, to  introduce  evidence  that  a  few  times  before  and  one  time  after 
the  transaction  charged  in  the  record  the  witness  obtained  whisky, 
and  he  further  stated  that  "You  could  just  go  to  any  closet  in  Big 
Sandy  and  put  your  money  down  and  get  your  whisky,"  at  least  he 
says  in  most  of  them  he  could.  If  the  witness  obtained  the  whisky 
from  appellant  in  what  is  supposed  to  be  a  "Blind  Tiger,"  and  he  has 
done  so  more  than  once  in  the  manner  indicated,  it  might  be  provable 
as  a  fact  to  be  considered  by  the  jury,  but  certainly  it  could  not  be 
shown  as  against  appellant  that  you  could  go  anywhere  in  Big  Sandy 
and  get  whisky  in  any  of  the  closets  around  town,  or  even  in  most 
of  them,  unless  tliey  could  find  some  way  to  connect  appellant  and 
the  manner  of  getting  the  whisky  in  these  closets  and  that  he  had 
some  participancy  so  as  to  connect  him  with  the  transaction.  That 
portion  of  the  testimony  was  illegitimate. 

There  are  other  questions  suggested  for  revision  in  the  record,  which 
are  not  discussed  in  this  opinioh,  but  will  be  disposed  of  in  a  com- 
panion case. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 
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T.  E.  Smith  v.  The  State. 

No.  3779.     Decided  October  .30,  11M)7. 

1. — Knrder  in  First  Degree — ^FrincipalB — Charge  of  Court — Constmctlye  Pres- 
ence. 
Where  upon  trial  for  murder  the  evidence  tended  to  show  that  the  defendant 
at  the  time  of  the  homicide  was  within  a  few  feet  of  the  house  in  which  the 
homicide  occurred,  and  was  acting  with  the  actual  participants  of  the  crime, 
this  brought  him  in  legal,  contemplation  as  a  principal  to  the  homicide,  and  made 
it  a  question  of  fact  for  the  jury. 

2. — Same— Charge  of  Court — Criminal  Intent — ^Independant  Impulse. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant's  codefendant 
did  the  actual  killing,  the  court  should  have  charged  the  jury  that  if  the  jury 
believed  or  had  a  reasonable  doubt  whether  such  killing  was  upon  an  independent 
impulse  of  said  codefendant,  and  not  in  pursuance  of  an  agreement  with  the 
defendant,  to  acquit  the  defendant.  Defendant  could  only  be  bound  by  his  own 
intent  and  criminal  purposes,  and  where  the  evidence  suggested  such  an. issue 
the  court  should  have  charged  properly  under  this  phase  of  the  case'  upon  the 
different  degrees  of  murder  as  well  as  manslaughter. 

3. — Same — Charge  of  Court — ^Writ  of  Possession — ^Ke-entry  of  Premises. 

Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  had  been 
dispossessed  of  the  property  where  the  homicide  occurred,  under  a  legal  writ,  and 
that  he  had  returned  immediately  that  night  and  attempted  by  force  to  retain 
possession  of  the  property  in  the  face  of  such  writ,  and  that  one  of  the  officers 
in  attempting  to  again  dispossess  defendant  was  killed  by  one  of  said  codefendants, 
the  court  properly  charged  ^hat  defendant's  re-entry  after  haying  been  dispossessed 
by  virtue  of  said  writ  was  illegal  and  would  give  him  no  property  rights  by  virtue 
thereof;  especially  when  considered  together  in  the  light  on  the  main  charge. 

4. — Same— Evidence — ^Motiye — ^Eviction — ^Advice  of  Counsel — Third  Parties — ^Re- 
hnttaL 
Upon  trial  for  murder  where  the  evidence  showed  that  defendant  and  others 
had  been  legally  evicted  from  the  premises  where  the  homicide  occurred  by  a 
writ  of  possession,  testimony  with  reference  to  the  .advice  of  his  counsel  as  to  a 
re-entry  of  such  premises;  and  the  acts  of  third  parties  who  were  not  parties 
to  said  writ,  could  not  be  used  in  rebuttal  to  testimony  by  the  State  as  to  the 
bitter  expressions  used  by  defendant  concerning  the  transaction. 

5. — Same — ^Eyidence — Stenographic  Report  of  Testimony  of  Codefendant — Con- 
tradiction of  Witness. 
Where  upon  trial  for  murder  the  court  improperly  permitted  the  defendant  to 
introduce  the  testimony  of  a  codefendant  taken  during  the  latter's  trial  in  chief, 
it  not  having  been  shown  tha^  said  codefendant  had  been  used  as  a  witness  for 
the  defendant  and  was  dead  or  beyond  the  jurisdiction  of  the  court;  it  was 
nevertheless  reversible  error  thereupon  to  permit  the  State  in  rebuttal  to  introduce 
a  stenographic  report  of  the  testimony  which  said  codefendant  had  given  at  n 
habeas  corpus  trial  some  time  previous  to  his  trial  in  chief,  and  which  testimony 
was  highiy  prejudicial  to  the  rights  of  defendant. 

6. — Same — ^Eyidence — Commnnications  of  Third  Parties. 

Upon  triah  for  murder  where  the  State  introduced  testimony  that  on  the  even- 
ing before  the  killing  the  witness  informed  the  attorney  of  defendant  that  the 
officers  were  going  ^  the  next  day  to  execute  the  writ  of  possession  the  second 
time,  and  there  was  also  some  testimony  that  the  defendant  had  notice  thereof, 
the  court  should  have  charged  the  jury  that  they  should  not  consider  such  testi- 
mony unless  they  believed  beyond  a  reasonable  doubt  that  the  witness'  stntpnipiil 
to  defendant's  attorney  was  communicatcHl  to  defendant. 

7. — Same — Eyidence — Contradicting  Defendant. 

Upon  trial  for  murder  there  was  no  error  in  permitting  counsel  for  the  State 
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to  examine  defendant  on  cross-examination  touching  the  defense  which  had  been 
interposed  for  him  in  the  case  theretofore. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Hon.  Sam  R.  Scott. 

Appeal  from  a  conviction  of  murder;  penalty,  imprisonment  in  the 
penitentiary  for  life. 

The  facts  of  this  case  appear  in  companion  cases  on  former  appeal. 
See  Smith  v.  State,  46  Texas  Crim.  Rep.,  267 ;  Smith  v.  State,  48  Texas 
Crim.  Rep.,  233. 

John  B.  Durrett  and  J.  E,  Yantis,  for  appellant. — On  question  of 
principals:  McAlister  v.  State,  76  S.  W.  Rep.,  760;  Criner  v.  State, 
53  S.  W.  Rep.,  873;  Wright  v.  State,  48  S.  W.  Rep.,  191;  Daw- 
son V.  State,  38  Texas  Crim.  Rep.,  50,  41  S.  W.  Rep.,  600;  Renner 
V.  State,  65  S.  W.  Rep.,  1104;  Rhodes  v.  State,  45  S.  W.  Rep., 
1009;  2  Am.  &  Eng.  Enc.  of  Law,  p.  32;  Commonwealth  v.  Knapp, 
20  Am.  Dec.,  491;  State  v.  Valwell,  ^%  Vt,  558.  On  question  of 
re-entry  of  premises  and  court's  charge  thereon:  Sinclair  v.  Stan- 
ley, 64  Texas,  74;  Heironimus  v.  Duncan,  33  S.  W.  Rep.,  287;  Sims 
V.  State,  44  S.  W.  Rep.,  526;  19  Cyc.  1132.  On  question  of  advice: 
by  counsel  and  acts  of  third  parties:  Russell  v.  State,  11  Texas 
Crim.  App.,  292;  Lewallen  v.  State,  33  Texas  Crim.  Rep.,  412;  12 
Cyc.  296;  Morrison  v.  State,  37  Texas  Crim.  Rep.,  604.  On  ques- 
tion of  permitting  in  evidence  stenographic  report  of  testimony  of  code- 
fendant  on  habeas  corpus  trial :  Evans  v.  State,  12  Texas  Crim.  App., 
370;  Johnson  v.  State,  1  Texas  Crim.  App.,  333;  Menges  v.  State,  21 
Texas  Crim.  App.,  413;  Steagald  v.  State,  22  Texas  Crim.  App.,  464: 
Childers  v.  State,  30  Texas  Crim.  App.,  160;  Long  v.  State,  10 
Texas  Crim.  App.,  197;  Perez  v.  State,  10  Texas  Crim.  App.,  329; 
Bennett  v.  State,  24  Texas  Crim.  App.,  73;  Williams  v.  State,  24 
Texas  Crim.  App.,  637;  Walker  v.  State,  17  Texas  Crim.  App.,  16; 
Rodriguez  v.  State,  23  Texas  Crim.  App.,  502. 

F.  «7.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  a  life  time  imprisonment  in 
the  penitentiary. 

This  is  a  companion  case  to  that  of  Smith  v.  State,  48  Texas  Crim. 
Rep.,  233,  13  Texas  Ct.  Rep.,  939,  and  also  the  case  of  Smith  v.  State, 
46  Texas  Crim.  Rep.,  267,  10  Texas  Ct.  Rep.,  984.  Many  of  the  ques- 
tions raised  by  appellant  in  this  record  were  decided  by  this  court  in 
the  cases  cited,  therefore,  many  of  them  will  not  be  again  reviewed. 

Appellant's  8th  assignment  of  error  complains  that  the  court  erred 
in  failing  to  give  special  charges  Nos.  6,  11  and  13,  applying  the  law 
of  principal  offenders  to  the  facts  of  the  case,  and  erred  in  refusing 
to  give  special  charge  No.  7  instructing  the  jury  as  to  the  distinction 
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between  principal  and  accomplice.  These  charges  seem  all  to  have 
been  framed  and  presented  -on  the  theory  that  the  mere  fact  that 
appellant  was  not  in  the  house  at  the  time  of  the  homicide,  but  was 
fifteen  or  twenty  feet  away  from  the  gallery  of  the  house,  that  he 
would  not  be  a  principal.  The  facts  in  this  case  are  almost  identical 
with  the  facts  collated  in  the  above  cited  decisions,  which  are  com- 
panion cases  to  this.  To  render  one  a  principal  to  a  murder,  his 
presence  need  not  be  strictly  actual  immediate  presence,  such  as  would 
make  him  an  eye  or  ear  witness  of  what  passes,  but  may  be  a  construc- 
tive presence,  and  where  it  appears,  as  it  does  in  this  case,  that  appel- 
lant, at  the  time  of  the  homicide,  was  within*  a  few  feet  of  the  house, 
his  juxtaposition  clearly  brought  him  in  legal  contemplation  as  a 
principal  to  the  homicide  if  the  facts  showed  him  acting  with  actual 
participants.  For  a  discussion  of  this  question  see  Grimsinger  v.  State, 
44  Texas  Crim.  Rep.,  1. 

Appellant  asked  the  court  to  give  the  following  charge:  "If  you 
believe  from  the  evidence  that  Addison  Smith  shot  and  killed  de- 
ceased, hut  you  further  believe  or  if  you  have  a  reasonable  doubt  that 
such  shooting  was  upon  an  independent  impulse  of  his  own,  not  in 
pursuance  of  an  agreement  with  T.  E.  Smith  (appellant),  then  you 
will  acquit  the  defendant  and  so  say  by  your  verdict.'^  This  phase 
of  the  law  was  not  presented  in  the  charge  of  the  court.  If  Addison 
Smith  shot  deceased  upon  an  independent  impulse  disconnected  from 
and  disassociated  with  the  motive  and  animus  of  appellant,  appellant 
would  not  be  guilty  of  any  criminality  in  the  act  of  Addison  Smith. 
If  Addison  Smith  was  agitated  and  actuated  by  sudden  impulse  aroused 
by  adequate  cause,  by  the  conduct  of  deceased  towards  his  mother,  and 
other  circumstances  surrounding  the  homicide,  and  under  this  intent 
alone  acted,  he  might  he  guilty  of  no  higher  offense  than  manslaughter. 
Appellant  can  only  be  bound  by  his  own  intent  and  criminal  purposes, 
and  the  evidence  in  this  case,  while  it  may  be  insisted  it  is  meager,  it 
does  suggest  the  issue  that  Addison  Smith  may  have  been  agitated  by 
the  environments  to  such  an  extent  as  rendered  his  mind  incapable  of 
cool  reflection,  and  if  so  agitated,  and  the  cause  was  not  adequate,  he 
might  have  been  guilty  of  murder  in  the  second  degree,  or  if  tiie  cause 
was  adequate,  he  might  have  been  guilty  of  manslaughter  independent 
of  and  disassociated  from  the  appellant  in  this  case,  and  if  acting,  as 
stated,  upon  an  independent  impulse,  appellant  would  not  be  guilty  of 
any  participation  in  the  felonious  intent  and  purpose  of  Addison  Smith. 
See  Ripley  v.  State,  100  S.  W.  Rep.,  943. 

Appellant  objects  to  the  following  charge  of  the  court:  "You  are 
further  charged  that  when  a  person  is  dispossessed  of  land  by  virtue 
of  a  writ  of  possession  issued  by  a  court  of  competent  jurisdiction,  such 
person  has  no  right  to  again  enter  said  premises  and  retake  possession. 
Such  an  act  would  be  illegal  and  such  possession  would  give  such  per- 
son no  property  rights  whatever  by  virtue  thereof."  This  charge,  when 
read  in  the  light  of  the  main  charge,  properly  defines  appellant's  liabil- 
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ities.  The  record  in  this  case,  and  companion  cases  cited,  shows  that 
appellant  had  been  dispossessed  of  the  property  •  where  the  homicide 
occurred  under  a  legal  writ;  he  returned  immediately  that  night  and 
attempted  by  force  to  retain  possession  of  the  property  in  the  face  of  a 
writ,  and  resisted  the  efforts  of  the  officers  to  execute  the  writ.  We 
held  in  previous  opinions  of  this  court  that  the  writ  was  not  functus 
officio  but  the  officers  had  a  right  to  return  again  to  the  premises  and 
to  dispossess  appellant  of  same.  The  officers  acting  by  legal  authority 
of  said  writ  had  a  right  to  so  act,  as  stated,  and  any  re-entry  on  the 
part  of  appellant  would  necessarily  be  illegal,  and  would  necessarily 
follow  as  illegal  from  thft  validity  of  the  writ. 

The  10th  assignment  of  error  complains  of  the  action  of  the  court 
in  excluding  the  testimony  of  the  witness  A.  J.  Harris,  touching  the 
claim  of  the  defendant  to  the  premises  where  the  killing  occurred,  and 
the  information  concerning  same  given  by  witness  to  defendant  show- 
ing the  motive  which  actuated  defendant  in  re-entering  the  said  prem- 
ises after  he  was  evicted  from  same  under  the  writ  of  possession. 
This  question  was  decided  by  this  court  in  the  companion  cases  above 
against  appellant's  contention.  We  there  held  that  appellant  could 
not  justify  his  acts  by  erroneous  advice  given  by  his  counsel  either  in 
civil  or  criminal  case.  Nor  did  the  court  err  in  excluding  the  testi- 
mony of  the  witness  as  to  what  Pendleton,  Hall  and  the  Brewsters  had 
done  to  defendant  to  cause  him  to  use  the  bitter  expressions  proved 
by  the  State,  since  neither  of  said  parties  were  parties  to  the  writ,  and 
the  evidence  in  nowise  connects  them  with  this  homicide.  To  go  into 
such  matters  would  merely  encumber  this  record  with  irrelevant  testi- 
mony. 

The  14th  assignment  of  error  complains  that  the  court  erred  in  per- 
mitting the  State,  over  appellant's  objection,  to  introduce  and  read  in 
evidence  to  the  jury  a  stenographic  report  of  the  testimony  of  Addison 
Smith  given  in  his  own  behalf  on  the  habeas  corpus  trial.  Appended 
to  the  bill  presenting  this  matter  is  the  following  qualification:  "Dur- 
ing the  introduction  of  the  testimony  of  the  defendant  T.  E.  Smith, 
appellant  offered  the  testimony  of  his  codefendant  Addison  Smith  given 
by  him  in  the  trial  of  his  own  case  in  this  court  on  the  27th  day  of 
October,  1904,  which  testimony  was  admitted  over  the  objection  of  the 
State  and  under  the  authority  claimed  and  cited  by  th^  defendant  of 
Harrison  v.  State,  reported  in  47  Texas  Crim.  Rep.,  393,  83  S.  W.  Rep., 
700,  which  testimony  of  said  Addison  Smith  undertook  to  detail  what 
took  place  in  the  room  at  the  time  the  deceased  was  shot,  and  the  part 
which  he,  Addison  Smith,  took  in  the  homicide.  Thereafter  the  State  in 
rebuttal  offered  the  testimony  of  the  same  witness  Addison  Smith,  given 
by  him  on  a  habeas  corpus  proceeding  before  the  District  Court  in  Bell 
County,  on  the  28th  day  of  August,  1903,  at  which  time  said  Addison 
Smith,  Catherine  Smith  and  this  defendant,  T.  E.  Smith,  were  jointly 
applying  for  bail,  and  at  which  time  each  of  said  defendants  were  present 
in  the  court  and  represent.^d  by  their  counsel,  and  John  B.  Durrett, 
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Esq.,  was  counsel  for  all  of  said  parties  at  the  iiaoeas  corpus  trial; 
was  also  counsel  for  Addison  Smith  upon  his  linal  trial,  and  counsel 
for  Mrs.  Catherine  Smith  upon  her  final  trial,  and  was  also  counsel 
for  and  present  and  participating  at  the  trial  of  this  defendant,  T.  E. 
Smith."  The  case  of  Harrison  v.  State,  cited  hy  the  court  in  his 
explanation  to  the  bill,  did  not  justify  or  authorize  the  introduction  of 
this  testimony.  All  that  we  held  in  said  case  was  that  on  a  prosecu- 
tion for  homicide,  it  being  the  theory  of  the  defense  that  the  crime  was 
committed  by  a  witness  for  the  State  who  testified  that  he  was  present 
when  defendant  committed  tlie  crime,  evidence  of  statements  made  by 
the  witness  out  of  court  conflicting  with  his  testimony  was  admissible 
as  original  evidence  in  behalf  of  the  defense.  This  is,  as  we  under- 
stand, a  salutary  principle  of  law,  because  in  this  case  the  witness  whose 
testimony  was  sought  to  be  impeached  had  previously  testified  against 
appellant,  and  his  testimony  against  appellant  showed  that  appellant 
was  guilty  and  not  he;  then,  clearly  it  was  admissible  to  show  that  he 
had  made  statements  out  of  court  contradictory  of  those  he  was  making 
on  the  trial  of  appellant,  even  if  they  did  go  to  the  extent  of  proving 
his  own  criminality,  because  to  whatever  extent  they  should  go  along 
this  line,  would  to  that  extent  have  a  strong  tendency  to  disturb  the 
verity  of  his  testimony  against  appellant,  but  here  we  have  in  this  bill 
of  exceptions  a  very  different  statement  of  facts.  T.  E.  Smith,  and 
his  wife  Cathigrine  Smith,  and  his  son  Addison  Smith,  were  indicted 
for  the  murder  of  one  I.  B.  Grubbs;  all  three  had  an  examining  trial 
in  Bell  County;  subsequently  the  cases  were  transferred  to  McLennan 
County,  and  there  Addison  Smith  was  tried  and  convicted,  and  appealed 
to  this  court,  and  his  case  affirmed;  there  Catherine  Smith's  case  was 
tried,  but  this  court  has  no  official  information  as  to  the  disposition  of 
her  case;  then  appellant  was  tried.  Now  then,  appellant  offered  to 
introduce  what  Addison  Smith  swore  in  his  trial  in  this  case,  which 
was  done,  as  the  court  states,  over  the  objection  of  the  State,  but  never- 
theless done;  then,  after  this  was  done,  the  State  over  objection  of 
appellant  introduced  a  long  statement  of  Addison  Smith  in  the  shape 
of  a  stenographic  report  of  his  testimony  in  the  habeas  corpus  trial 
in  Bell  County  two  or  more  years  before.  Certainly,  this  testimony 
was  not  admissible.  We  wish  to  say  that  none  of  the  testimony  that 
was  introduced  was  admissible;  that  is  to  say,  the  defense  had  no  right 
to  introduce  Addison  Smith's  testimony  on  his  trial  in  chief;  parties 
to  that  litigation  were  the  State  of  Texas  and  Addison  Smith;  this 
appellant  was  not  a  party,  and  the  mere  fact  that  the  State  held  a  joint 
habeas  corpus  trial  of  all  three,  sometime  before,  wherein  Addison 
Smith  gave  his  testimony  during  said  trial,  would  not  authorize  the 
State,  whatever  the  defense  had  previously  done,  to  introduce  Addison 
Smith's  testimony  in  that  examining  trial.  If  appellant  had  been  tried 
and  Addison  Smith  had  been  a  witness  for  him,  and  had  moved  out  of 
the  State,  or  died,  then  a  predicate  would  have  been  laid  for  the  in- 
troduction of  Addison  Smith's  testimony  in  the  first  instance,  by  the 
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defense,  but  there  is  no  rule  of  law  permitting  it  to  be  introduced,  that 
we  know  of,  either  for  the  State  or  the  defense,  and  it  was  clearly  preju- 
dicial error  to  do  so;  that  is  to  say,  that  part  that  was  introduced  by 
the  State  of  the  examining  trial  testimony.  Of  course,  we  would  not 
reverse  the  case  where  appellant  introduced  illegal  testimony,  as  was 
done  when  appellant  introduced  the  testimony  of  Addison  Smith  upon 
his  trial  in  chief,  but  this  would  not  render  harmless  the  error  of  the 
State  in  introducing  Addison  Smith's  testimony  upon  a  habeas  corpus 
trial.  It  is  unnecessary  to  rehearse  the  testimony,  but  suflBce  it  to  say, 
it  was  highly  prejudicial  to  the  rights  of  appellant,  and  none  of  it  was 
admissible  under  any  known  rule  of  law. 

Appellant's  16th  assignment  of  error  complains  that  the  court  erred 
in  admitting  the  testimony  of  Sam  Sparks  that  on  the  evening  before 
the  killing,  in  Belton,  Texas,  the  witness  told  Capt.  Harris  that  the 
oflBcers  were  going  the  next  day  to  execute  the  writ  of  possession  the 
second  time.  Appended  to  the  bill  presenting  this  matter  is  a  long 
explanation  of  the  court,  as  follows :  "That  the  defendant  T.  E.  Smith 
and  the  defendant's  witness  Capt.  Harris,  had  both  testified  concerning 
the  conversation  they  had  over  the  telephone  on  the  evening  in  ques- 
tion at  about  5  o'clock,  the  substance  of  which  testimony  was  by  the 
defendant  that  he  asked  Capt.  Harris  if  it  was  true  that  the*  oflBcers 
were  coming  the  next  day  to  dispossess  him  under  that  writ,  and  that 
Capt.  Harris  responded  to  him  that  he  did  not  know,  but  he  would 
go  to  the  sheriff's  oflSce  and  see  the  sheriff  and  report  to  him,  Smith; 
that  he  did  get  in  communication  with  the  sheriflf's  office,  but,  not 
getting  the  information  at  that  time,  informed  the  defendant,  Smith, 
that  the  sheriff  was  not  in  at  that  time  and  he  could  not  give  him  a 
positive  answer,  that  they  appointed  6:30  o'clock,  at  which  time  Mr. 
Smith  was  to  again  call  Capt.  Harris  up,  at  which  time  Capt.  Harris 
was  to  report  to  him  whether  or  not  the  officers  were  coming  out  the 
next  morning;  that  at  that  hour  Mr.  Smith  called  Capt.  Harris  over 
the  telephone,  and  Capt.  Harris  informed  him  that  the  sheriff  had  not 
yet  returned,  whereupon  Mr.  Smith  asked  Capt.  Harris,  in  the  event 
they  did  come,  how  close  he  must  let  him  get  to  the  house;  that  Capt. 
Harris  responded  to  that,  that  he  could  not  afford  to  resist  the  officers 
at  all.  Whereupon  the  defendant  Smith  requested  Capt.  Harris  to 
come  out  to  his  place  the  next  morning,  and  Capt.  Harris  informed  him 
that  he  had  other  engagements  and  could  not  do  so,  but  that  he  would 
see  the  sheriff  as  soon  as  he  came  in,  and  would  get  Mr.  Saunders  to 
come  out  to  his  place  the  next  morning;  and  the  evidence  showed  that 
Capt.  Harris  did  talk  with  Sam  Sparks  immediately  upon  his  return 
to  the  office  on  this  same  evening,  and  that  he  did  send  Mr.  Saunders 
to  the  Smith  place  early  the  next  morning,  and  Saunders  was  at  the 
Smith  home  at  the  time  the  deceased  and  his  brother  officer  appeared." 
With  the  explanation  above  copied,  we  believe  the  testimony  was  ad- 
missible, but  upon  another  trial  of  the  case  the  court  should  charge 
the  jury  that  they  should  not  consider  the  testimony  of  Sam  Sparks 
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unless  they  believed  beyond  a  reasonable  doubt  that  his  statement  to 
Capt.  Harris  was  communicated  to  appellant,  therefore,  the  court  should 
limit  the  testimony  as  suggested. 

The  19th  complaint  is  that  the  court  erred  in  permitting  counsel  for 
the  State  to  examine  defendant  touching  the  defense  which  had  been 
interposed  for  him  in  the  case  heretofore.  We  see  no  error  in  this,  since 
the  court  limited  the  inquiry  as  to  what  appellant  knew  about  it;  if  he 
had  heretofore  claimed  a  defense,  not  relied  upon  in  this  trial,  it 
would  be  legitimate  testimony. 

All  of  the  other  questions  discussed  by  appellant  in  his  brief  and 
relied  upon  in  this  record  for  reversal,  were  passed  upon  by  this  court 
in  the  companion  cases  above  cited.  We  do  not  see  fit  to  again  review 
them,  but  for  the  errors  discussed,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Ex  Parte  A.  P.  Braumbauoh. 

No.  3856.     Decided  October  30.  U>07. 

A^rgnt^ated  ABiault — ^Habeas  Corpus — Constitutional  Law — Resistins^  Officer. 

A  defendant  who  was  charged  with  an  aggravated  assault  for  resisting  an 
officer  in  making  a  search  and  seizure  for  intoxicating  liquors  in  local  option 
territory,  could  not  test  the  constitutionality  of  the  seizure  net,  under  the  facts 
presented  in  the  record,  by  writ  of  habeas  corpus,  but  should  interpose  such 
defense  in  the  trial  for  the  alleged  assault,  in  the  trial  court 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  an  order  remanding  relator,  who  was  charged  with  an 
aggravated  assault  for  resisting  an  officer  in  the  search  and  seizure  of 
certain  intoxicating  liquors  in  local  option  territory,  to  custody  on  pro- 
ceeding by  habeas  corpus. 

The  opinion  states  the  case. 

Sidney  Wilson,  for  relator. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Relator  was  arrested  under  a  charge 
of  aggravated  assault  and  battery. 

The  facts  show  that  the  sheriff  and  another  party,  supposed  to  have 
been  his  deputy,  went  to  a  building  known  as  the  Century  Club  armed 
with  a  search  warrant  for  the  purpose  of  investigating  said  building  as 
to  whether  or  not  liquors  were  kept  in  said  building  in  violation  of 
the  Act  of  the  Thirtieth  Legislature,  page  156.  When  the  sheriff  pre- 
sented himself  appellant  sought  to  prevent  his  entrance  into  the  house. 
VoL  52  Crim.— 8 
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The  sheriff  testified  at  this  point  that  he  said :  ^*Look  here  Brumbaugh, 
I  do  not  want  to  have  any  trouble  with  you;  I  am  the  sheriff  of  Gray- 
son County,  Texas,  and  you  know  it,  and  I  have  got  a  warrant  here, 
that  is  a  legal  warrant,  and  1  showed  him  the  warrant."  Relator  replied : 
"I  do  not  care  whether  you  have  a  warrant  of  that  kind  or  not;  you 
are  not  a  member  of  this  club,  and  you  cannot  get  in  this  club.  This 
is  a  club  and  it  is  a  legal  club,  and  they  are  not  doing  anything  wrong 
in  here,  and  I  am  the  vice  president  of  this  club,  and  the  president  is 
not  here  and  I  have  got  full  control  of  this  club,  and  I  am  not  going  to 
let  you  in."  The  sheriff  again  argued  the  question  with  him,  and 
informed  relator  that  he  had  a  right  under  the  warrant  to  break  in. 
Relator  said  all  right,  break  in,  if  you  want  to,  but  that  he  (relator) 
was  not  going  to  let  him  in.  At  this  juncture  the  sheriff  started  in 
and  relator  got  in  front  of  him,  and  struck  and  pushed  the  sheriff  aside. 
The  sheriff  finally  did  enter,  as  he  says,  forced  his  way  in,  and  made 
the  search  and  seizure.  This  club  was  operating  under  a  charter  and 
by-laws,  and  it  was  agreed  that  relator  was  in  full  control  and  posses- 
sion of  the  property  seized  and  the  premises  entered.  As  before  stated, 
relator  was  charged  with  an  aggravated  assault  upon  an  officer  alleged 
to  be  in  the  discharge  of  his  official  duties.  Relator  applied  for  and 
obtained  a  writ  of  habeas  corpus  from  the  county  judge.  Upon  the 
hearing  of  the  writ,  relator  was  remanded  to  custody.  The  act  of  the 
Legislature,  supra,  page  156  of  the  Acts  of  the  Thirtieth  Legislature,  is 
sought  to  be  attacked  as  being  unconstitutional  and  void.  It  has  been 
held  in  this  State  and  is  settled  that  the  constitutionality  of  a  law  may 
be  attacked  under  a  writ  of  habeas  corpus,  and  if  this  proceeding  was 
brought  under  the  provisions  of  the  act  in  question  we  could  inquire  into 
the  constitutionality  of  the  act,  but  we  do  not  so  regard  this  case. 
Relator  was  charged  with  an  aggravated  assault  upon  an  oflScer,  and  the 
merits  of  the  case  as  to  whether  it  was  an  assault  or  not  cannot  be 
inquired  into  under  the  writ  of  habeas  corpus. 

The  proposition  relied  upon  by  relator  evidently  is  that  the  law, 
under  his  view  of  the  act  of  the  last  Legislature,  is  unconstitutional, 
arid  would  justify  him  in  making  the  assault  upon  the  officer.  In  other 
words,  that  the  seizure  act  of  the  last  Legislature  being  unconstitutional, 
that  he  would  be  justified  in  resisting  any  act  on  the  part  of  the  sheriff 
in  trying  to  enter  his  house  or  in  seizing  his  goods  therein  situated. 
If  the  act  is  unconstitutional,  it  would  not  necessarily  follow  that  rela- 
tor's assault  upon  the  oflScer  is  justified.  The  solution  of  that  ques- 
tion would  depend  upon  the  facts  of  the  case  that  might  be  developed 
upon  the  trial  of  the  assault  charged.  The  mere  fact  that  a  law  may 
be  unconstitutional  would  not  necessarily  justify  relator  in  making  the 
assault.  The  question  would  be  governed  by  the  laws  with  reference  to 
resistance  to  an  illegal  arrest.  In  other  words,  under  the  case  as  pre- 
sented we  are  of  opinion  that  relator  cannot  test  the  constitutionality  of 
the  act  of  the  last  Legislature  authorizing  the  seizure  of  intoxicants  in 
a  local  option  territory.    A  writ  of  habeas  corpus,  as  we  understand 
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it,  will  not  apply  to  test  the  constitutionality  of  the  seizure  act  under  a 
charge  of  aggravated  assault,  and  under  the  facts  as  shown  in  this 
record.  The  questions  appertaining  to  the  arrest,  its  illegality  or 
legality,  and  the  right  of  relator  to  resist,  may  become  issues  in  relator's 
trial  for  the  alleged  assault.  We  do  not  here  purpose  entering  into  a 
discussion  of  these  questions.  Those  matters  may  be  involved  under 
the  question  of  resistance  to  a  supposed  illegal  arrest  and  seizure. 

We  are  of  opinion  that  the  trial  court  was  correct  in  remanding 
relator  to  custody  to  await  his  trial  for  the  alleged  assault.  We  are 
not  expressing  any  opinion  in  regard  to  the  seizure  act  or  the  legality  or 
illegality  of  the  arrest.  We  are  simply  leaving  those  matters  to  be 
disposed  of  on  the  trial  of  the  assault  case.     The  judgment  is  aflSrmed. 

Affirmed. 

Henderson^  Judge,  absent. 


Will  Prescott  v.  The  State. 

No.  3761.     Decided  October  30.  1907. 

1. — ^Assault  With  Intent  to  Knrder — Speclfle  Intent  to  Kill — Chursre  of  Court. 
Upon  trial  for  assault  with  intent  to  murder,  a  charge  of  the  court  which 
fails  to  instruct  the  jury  that  there  must  be  a  specific  intent  to  kill  on  the  part 
of  the  defendant  to  warrant  conviction,  and  which  also  places  an  intent  to  commit 
serious  bodily  injury  as  a  basis  of  guilt,  was  reversible  error. 

Sw — Same — Slower  Grade  of  Offense. 

Where  the  proof  is  inconclusive  of  the  specific  intent  to  murder,  the  charge 
should  give  the  jury  discretion  to  convict  of  a  lower  grade  than  of  assault  with 
intent  to  murder. 

S. — Same — ^Blll  of  Ezceptions  by  State. 

The  State  has  no  right  of  appeal,  and  a  bill  of  exceptions  by  the  district 
attorney  to  the  ruling  of  the  court  excluding  testimony  cannot  be  considered 
on  appeal. 

Appeal  from  the  District  Court  of  Potter.  Tried  below  before  the 
Hon.  J.  N.  Browning. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
four  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

L.  C.  Barrett,  J.  A.  Templeton  and  0.  W,  Wharton,  for  appellant. — 
On  question  of  specific  intent  to  kill:  Johnson  v.  State,  1  Texas 
Crim.  App.,  612;  Watts  v.  State,  30  Texas  Crim.  App.,  537;  Wood 
V.  State,  27  Texas  Crim.  App.,  403;  White  v.  State,  13  Texas  Crim. 
App.,  261 ;  Davis  v.  State,  15  Texas  Crim.  App.,  478. 

It  is  not  assault  with  intent  to  murder,  to  assault  a  person  with  in- 
tent to  do  him  such  serious  bodily  injury  as  might  probably  result  in 
death.  Gillespie  v.  State,  13  Texas  Crim.  App.,  415;  Davis  v.  State, 
15  Texas  Crim.  App.,  479;  Moore  v.  State,  26  Texas  Crim.  App., 
322;  Pruitt  v.   State,  20  Texas  Crim.  App.,   129;  Harrell  v.   State, 
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13   Texas  Crim.   App.,   3TT;    White  v.   State,    13   Texas   Crim.   App., 
259 ;  Williams  v.  State,  30  Texas  Crim.  App.,  429. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — A  former  appeal  in  this  case  is 
reported  in  19  Texas  Ct  Rep.,  115.  The  statement  of  the  case  on  the 
former  appeal  may  be  regarded  as  sufficient  for  the  disposition  of  this 
case.  Exception  was  ^reserved  to  the  following  charge :  "I  further 
charge  you  that  if  you  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  sought  the  meeting  with  the  said  W.  H. 
Reese  for  the  purpose  of  slaying  the  said  Reese  or  to  do  him  such  serious 
bodily  injury  as  might  probably  end  in  the  death  of  said  W.  H.  Reese, 
and  having  found  him,  did  some  act,  or  used  some  language,  or  did 
both,  with  intent  to  produce  the  occasion  and  bring  on  the  diflBculty, 
and  that  the  same,  under  the  same  circumstances,  was  or  were  reason- 
ably calculated  to  provoke  a  difficulty,  and  on  such  account  the  said 
W.  H.  Reese  attacked  him,  and  he  then  attempted  to  slay  the  said 
Reese  or  to  do  him  such  serious  bodily  injury  as  might  probably  end 
in  the  death  of  said  Reese,  in  pursuance  of  his  original  design  then 
the  defendant  can  not  justify  on  the  ground  of  self-defense,  but  such 
attack,  on  defendant's  part,  would  be  assault  with  intent  to  murder, 
provided  if  said  Reese  had  been  killed  under  such  circumstances  it  would 
have  been  murder  in  one  of  the  degrees;  but  if  defendant  had  no  such 
purpose  in  seeking  the  fatal  meeting,  or  having  had  the  meeting,  did 
no  act  reasonably  calculated  to  provoke  the  diflBculty,  and  was  attacked 
by  the  said  W.  H.  Reese,  then  his  right  of  self-defense  would  not  be 
forfeited,  and  he  could  stand  his  ground  and  defend  himself  by  the  use 
of  such  means  of  defense  as  the  facts  and  circumstances  indicated  to 
be  necessary  to  protect  himself  from  danger  or  from  what  reasonably 
appeared  to  him  at  the  time  to  be  danger,  viewed  from  his  standpoint." 

Contention  is  made  that  this  authorizes  the  conviction  of  appellant 
of  assault  with  intent  to  murder  in  the  absence  of  a  specific  intent  to 
kill  and  with  the  further  intent,  on  the  part  of  appellant,  to  commit 
serious  bodily  injury.  Without  review  of  the  facts,  it  may  be  stated, 
that  the  issue  of  assault  to  murder  was  made  by  the  evidence  on  the 
part  of  the  State,  on  the  part  of  the  defendant,  self-defense  and  gener- 
ally speaking  the  issue  of  aggravated  assault.  It  has  been  well  settled 
by  an  unbroken  line  of  decisions  in  this  State  that  in  order  to  consti- 
tute the  crime  of  assault  with  intent  to  murder,  that  there  must  be  an 
assault  coupled  with  the  specific  intent  to  kill,  the  party  being  actuated 
by  malice  aforethought.  Assault  to  murder  can  not  be  constituted  by 
an  assault  with  any  other  intent  than  that  of  committing  a  homicide, 
and  that  attack,  if  consummated  in  a  homicide,  would  amount  to  mur- 
der in  one  of  the  two  degrees.  An  assault  with  intent  to  commit 
serious  bodily  injury,  falls  short  of  the  specific  intent  to  kill  and  under 
Buch  circumstances,  should  a  killing  occur,  the  offense  usually  would 
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be  manslaughter.  For  a  collation  of  authorities  in  support  of  the  above 
statement,  see  Whitens  Annotated  Penal  Code,  section  1045.  A  charge, 
which  authorizes  a  conviction  for  assault  with  intent  to  murder  upon 
proof  that  the  assault  was  with  intent  "to  inflict  serious  bodily  harm," 
and  not  to  kill,  is  fundamentally  erroneous.  See  Gillespie  v.  State, 
13  Texas  Crim.  App.,  415;  Pruitt  v.  State,  20  Texas  Crim.  App., 
129;  McCullough  v.  State,  24  Texas  Crim.  App.,  128;  Moore  v.  State, 
26  Texas  Crim.  App.,  322;  Carter  v.  State,  28  Texas  Crim.  App., 
355 ;  Williams  v.  State,  30  Texas  Crim.  App.,  429.  It  may  be  further 
stated  that  where  the  proof  is  inconclusive  of  the  specific  intent  to 
murder,  the  charge  should  give  the  jury  discretion  to  convict  of  a 
lower  grade  than  of  assault  with  intent  to  murder,  if  they  should  find 
that  the  evidence  did  not  show  a  specific  intent  to  kill.  Carter  v.  State, 
28  Texas  Crim.  App.,  355;  Moore  v.  State,  33  Texas  Crim.  Rep., 
306.  The  above  is  favorable  to  appellant's  contention  that  the  charge 
on  aggravated  assault  and  battery  should  have  been  given. 

The  State  reserves  a  bill  of  exceptions,  which  is  set  out  in  the  record, 
to  the  ruling  of  the  court  excluding  certain  testimony  offered  by  the 
prosecution.  The  State  has  no  right  of  appeal,  but  if  it  was  necessary 
to  pass  upon  the  question,  we  would  hold  that  the  court  ruled  correctly 
in  excluding  the  offered  evidence. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent 


Henry  Mitchell  v.  The  State. 

No.  3811.     Decided   November  6.   1907. 

Iw — ^Burglary — Continnance. 

Where  the  application  for  continuance  did  not  show  whether  it  was  the  first 
or  sabeequent  one;  and  did  not  name  the  party  from  whom  the  defendant 
alleged  to  have  purchased  the  alleged  stolen  goods,  etc..  and  was  so  indefinite  that 
it  could  not  form  the  basis  of  perjury,  the  same  was  correctly  overruled. 

S«— Same — ^Keslstingr  Arrest — ^Declaration  of  Defendant. 

Upon  a  trial  for  burglary  there  was  no  error  in  showing  that  defendant  re- 
sisted arrest. 

S«— Same — ^ETidenoe— -Statement   Before    Examiningr   Trial — ^Warning — ^Bill   of 
Exceptions. 

Where  the  bill  of  exceptions  did  not  even  show  that  any  statement  by  the  de- 
fendant in  the  examining  trial  was  introduced  in  evidence,  and  the  same  showed 
that  he  was  warned,  there  was  no  error. 

4^ — Same— ETidence — CnmnlatiTe  Punishment — BiU  of  Exceptions. 

Where  upon  trial  for  burglary  under  article  1015,  Penal  Code,  with  reference  to 
cnmnlative  punishment,  the  State  introduced  the  former  judgment  of  conviction, 
and  the  bill  of  exceptions  to  the  introduction  of  this  judgment  was  only  with 
reference  to  the  predicate  laid  for  such  introduction,  and  did  not  sliow  that  the 
record  Itself  went  before  the  jury,  and   the  objections  to  mattors  of  fact   were 
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not  verified  by  the  court,  the  question  could  not  be  considered  on  appeal;  be- 
sides the  record  of  a  previous  conviction  was  admissible  in  evidence. 

6. — Same— ^enteAoe — ^ETidence — ^Former  CoiiTiotioii. 

Where  upon  trial  for  burglary  under  a  prosecution  charging  a  previous  convic- 
tion for  enhanced  punishment,  the  bill  of  exceptions  did  not  show  that,  the 
objection  that  the  minutes  of  the  court  did  not  show  at  which  term  the  defendant 
was  convicted,  was  verified,  the  same  could  not  be  considered  on  appeal ;  besides  if 
the  sentence  had  not  been  pronounced  at  the  term  of  court  during  which  con- 
viction occurred,  it  could  be  pronounced  at  any  subsequent  term. 

6. — Same — ^ETidenoe — Criminal  Intent. 

Upon  trial  for  burglary  where  the  defense  attempted  to  prove  that  the  father 
of  defendant  had  signed  a  contract  with  the  officers  of  the  United  States  Army, 
whereby  the  defendant  became  a  soldier  in  the  United  States  Army,  and  that 
thereafter  he  deserted  but  made  no  attempt  to  secrete  himself,  and  that  de- 
fendant was  not  aware  of  the  enormity  of  the  crime  of  desertion ;  and  the  bill 
of  exceptions  to  the  objection  of  this  testimony  and  the  ruling  of  the  court 
sustaining  the  same,  only  showed  that  the  defendant  joined  the  army,  and  the 
other  facts  stated  in  the  objection  were  not  verified  by  the  court,  the  same 
could  not  be  considered  on  appeal. 

7^— ^me — ^Intanlty — ^Degenerate— Charge  of  Court. 

Where  upon  trial  for  burglary  it  was  shown  on  the  issue  of  insanity  that  the 
defendant  was  a  degenerate,  but  was  not  so  mentally  incapacitated  as  to  be 
unable  to  distinguish  right  from  wrong,  and  that  he  was  able  to  plan  the 
burglary,  the  issue  of  insanity  was  not  sufficiently  strong  to  require  a  charge  on 
that  phieiae  of  the  case. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
the  Hon.  N.  E.  Lindsey. 

Appeal  from  a  conviction  of  burglary,  framed  so  as  to  secure  accumu- 
lated punishment ;  penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

W.  S.  Payne,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary, xthe  indictment  being  framed  so  as  to  secure  the  accumulated 
punishment  under  article  1015  Penal  Code.  The  jury  assessed  in 
accordance  with  the  terms  of  said  article  the  highest  punishment  for 
the  offense  charged  in  the  indictment.  The  evidence  discloses,  as  the 
indictment  charges,  a  burglary  of  a  storehouse  belonging  to  a  corpo- 
ration known  as  Higginbotham  Bros.  &  Company.  The  burglary 
occurred  at  night. 

Error  is  assigned  on  the  refusal  of  a  continuance.  George  Barton 
was  the  alleged  absent  witness,  and  the  statement  is  made  that  it  "is 
material  in  that  defendant  will  prove  by  said  Barton  that  he  pur- 
chased the  goods  alleged  to  have  been  stolen  from  a  party  in  Brown- 
wood,  and  paid  in  return  therefor  a  pistol  and  some  money.''  This 
application  does  not  show  tliat  it  was  the  first  or  subsequent  one;  does 
not  name  the  party  from  whom  lie  should  have  made  the  purchase, 
whether  he  was  a  stranger  or  not,  and  the  attending  and  surrounding 
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circumstances^  and  in  fact  the  same  is  so  indefinite  that  it  could  not 
form  the  basis  of  perjury.  The  court  did  not  err  in  refusing  this 
application. 

The  witness  Cox  was  asked:  "What  occurred  when  you  made  the 
arrest?*^  He  replied,  speaking  of  appellant,  "He  drew  his  gun  and 
hit  me  on  the  head  and  we  had  quite  a  scuffle."  The  objection  was 
that  "the  question  was  prejudicial."  The  court  qualifies  this  by  stating 
"that  the  evidence  was  offered  and  admitted  to  show  tliat  defendant 
resisted  arrest  in  this  case."  This  testimony  was  legitimate.  Where 
a  party  is  arrested  or  sought  to  be  arrested  for  an  offense,  and  he  resists 
the  arresty  it  is  a  legitimate  fact  to  be  proved. 

The  witness  Williamson  was  asked  tlie  question:  *'State  whether 
or  not  on  the  examining  trial  before  you,  you  warned  the  defendant 
that  any  statement  he  made  would  be  used  in  evidence  against  him  and 
not  for  him.  A.  ^TTes,  sir."  Appellant  objected  because  the  "state- 
ments made  before  the  examining  trial,  the  28th  of  March,  1907,  in 
the  town  of  Comanche,  could  not  be  used  against  him  only  for  the 
purpose  of  impeachment  of  said  witness  who  has  not  testified  in  the 
main  trial."  There  was  no  statement  of  appellant  proved  under  this 
bill.  The  predicate  was  laid  to  show  that  he  had  been  warned.  This 
was  the  duty  of  the  justice  of  the  peace  under  our  statute.  So  that 
if  the  accused  desires  to  make  a  statement  he  may  do  so  after  being  so 
warned,  and  it  is  usually  termed  a  voluntary  statement.  This  must 
be  reduced  to  writing,  signed,  etc.,  by  the  accused.  However,  no  state- 
ment made  by  appellant  was  introduced,  so  far  as  this  bill  is  con- 
cerned, of  the  fact  that  warning  alone  was  proved.  The  defendant  may 
not,  in  fact,  have  made  any  statement,  and  so  far  as  this  bill  is  con- 
cerned it  is  not  shown  either  way. 

ITie  witness  Reese  was  asked  the  question:  *^Vhat  record  is  that 
you  have?  A.  Criminal  Minutes  of  the  District  Court  of  Comanche 
County,  Texas.  Q.  Do  you  find  any  record  against  Henry  Mitchell 
there?  A.  I  find  a  judgment  against  him  in  February,  1902."  Ob- 
jection was  urged  for  the  reason  that  the  judgment  was  not  dated  and 
identified  as  of  the  February  Term  of  said  court  for  1902.  In  approv- 
ing the  bill  the  court  said :  "I  approve  this  bill  but  do  not  certify  to 
the  fact  that  the  judgment  was  not  dated  and  identified  as  entered 
at  the  February  Term,  1902,  of  the  District  Court  of  Comanche  County, 
Texas."  The  trouble  with  this  bill  is  that  the  objections  all  are  urged 
to  laying  the  predicate  for  the  introduction  of  the  record,  and  does 
not  diow  that  the  record  itself  went  before  the  jury,  nor  can  the  state- 
ment of  facts,  not  certified  to  by  the  court  to  be  true,  constitute  grounds 
of  objection.  Where  matters  of  fact  are  injected  into  the  grounds  of 
exceptions  they  must  be  verified  in  some  way  so  as  to  show  they  are 
facts,  and  not  merely  grounds  of  objection.  The  record  of  the  previous 
conviction  would  be  admissible  in  support  of  the  allegation  in  the  in- 
dictment that  at  the  February  Term,  1902,  appellant  had  been  convicted 
for  a  similar  offense  of  burglary.     The  prosecution  charged  a  previous 
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conviction  in  order  to  get  the  enhanced  punishment  under  article  1015, 
Penal  Code,  and  it  was  necessary  to  prove  that  allegation  in  order  to 
secure  the  highest  punishment. 

The  next  bill  of  exceptions  recites  that  the  State  asked  the  witness 
Beese  to  read  from  the  Criminal  Minutes  of  the  District  Court  of 
Comanche  County  the  sentence  passed  upon  Henry  Mitchell  in  February, 
1902.  Objection  was  urged  because  the  minutes  did  not  show  at  which 
term  the  defendant  was  convicted.  The  ground  of  objection  states 
the  fact,  which,  if  supported  by  the  record,  should  be  made  to  appear 
as  a  fact,  to  wit:  that  the  minutes  did  not  show  at  which  term  the 
defendant  was  convicted.  This  would  not  constitute  a  ground  of  objec- 
tion unless  it  should  be  made  to  appear  as  a  fact.  If,  as  a  matter  of 
fact,  Mitchell  had  been  convicted  at  a  previous  term  of  the  court,  and 
the  sentence  for  some  reason  was  not  pronounced  until  February,  1902, 
term,  this  bill  of  exception  should  have  made  those  matters  appear, 
but  even  in  that  event,  if  the  sentence  had  not  been  pronounced  at  the 
term  at  which  conviction  occurred,  it  could  be,  under  our  statute,  pro- 
nounced at  any  subsequent  term. 

While  the  witness  Mitchell  was  testifying  he  was  asked  the  following 
question  by  defendant:  "Q.  I  will  ask  you  if  the  defendant  ever 
joined  the  army?  A.  Yes,  sir."  To  this  question  the  State  objected 
because  the  question  and  answer  were  immaterial,  and  the  court  sus- 
tained the  exception  and  excluded  the  testimony.  It  is  contended  that 
this  evidence  is  material,  and  the  reason  the  court  erred  in  rejecting 
it  is  that  the  father  signed  a  contract  with  the  officers  of  the  United 
States,  whereby  Henry  Mitchell  was  to  and  did  become  a  soldier  in  the 
actual  service ;  that  said  defendant  shortly  after  said  enlistment  deserted 
said  army  and  returned  home  and  stayed  at  home  and  never  offered  to 
secrete  himself,  showing  that  defendant  was  not  aware  of  the  enormity 
of  the  crime  of  desertion.  Here  is  the  same  trouble.  These  matters  are 
not  made  to  appear  as  facts  in  this  bill  of  exceptions;  there  is  no  con- 
tract here  made  by  appellant^s  father  with  the  officers  of  enlistment; 
no  evidence  here  that  he  deserted  the  army,  except  as  stated  here  in 
the  bill,  but  even  if  those  matters  were  made  to  appear,  the  only  fact 
offered  to  be  proven  in  this  bill  was  merely  that  the  defendant  joined 
the  army.  There  is  nothing  in  the  bill  to  show  that  he  offered  to  prove 
that  his  father  had  contracted  with  the  officers  of  the  government  to 
make  a  soldier  out  of  him,  or  that  he  deserted  or  anything  of  that  char- 
acter. The  bill,  as  far  as  the  ruling  of  the  court  is  concerned,  stands 
upon  the  rejection  of  the  evidence  that  appellant  merely  joined  the 
army. 

It  is  contended  that  the  evidence  is  not  sufficient,  to  which  we  dis- 
agree, and  that  the  court  erred  in  not  charging  on  the  issue  of  insanity. 
The  court  declined  to  submit  this  issue  when  presented  in  a  special 
charge  because  the  testimony,  in  his  judgment,  did  not  suggest  it.  We 
think  the  court  was  correct.  There  was  a  witness  offered,  Dr.  McCarty, 
by  whose  evidence  the  defendant  sought  to  put  this  issue  before  the 
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jury,  but  Dr.  McCarty  would  not  and  did  not  swear  he  was  insane;  he 
says  that  he  had  occasion  to  examine  and  treat  appellant  after  he 
had  been  brought  back  from  the  penitentiary;  did  not  recollect  the 
time  without  referring  to  his  books;  that  he  was  acquainted  with 
appellant's  mother  and  family  and  further,  he  states :  "I  don't  say  that 
he  is  insane,  but  he  was  never  mentally  very  bright;  he  seemed  to  be 
both  physically  and  mentally  run  down  at  that  time.  From  my  own 
personal  observation  at  that  time  I  would  term  this  defendant  to  be 
degenerate.  I  don^t  mean  by  that  that  he  is  insane  unless  you  would 
consider  an  inherited  mental  incapacity.  He  is  a  degenerate.  At  the 
time  I  treated  him  he  was  not  insane ;  he  has  never  been  insane  further 
than  congenital  mental  incapacity.  I  mean  by  being  a  degenerate  that 
he  has  not  as  strong  a  mind  as  other  people.  I  mean  that  he  is  a 
degenerate  mentally,  and  morally.  It  is  a  fact  that  a  great  many 
criminals  are  known  as  degenerate.  At  the  same  time  tliey  are  held 
accountable  and  are  able  to  distinguish  right  from  wrong.  I  don't 
think  that  this  defendant  is  so  mentally  incapacitated  or  of  such 
unsound  mind  that  he  would  be  able  to  plan  to  burglarize  and  burglarize 
a  store  and  then  think  it  wasn't  wrong.  I  think  that  a  man  of  that 
kind  would  be  able  to  tell  right  from  wrong.  I  presume  that  this  man « 
can  distinguish  right  from  wrong."  We  are  of  opinion  this  does  not 
raise  the  issue  of  insanity  suflBciently  strong  to  require  the  issue  to  be 
submitted  to  the  jury.  This  is  the  only  evidence  in  the  case  in  regard 
to  insanity.  All  the  other  testimony  indicates  that  appellant's  plans 
to  burglarize  were  conceived  and  executed  with  a  considerable  amount 
of  ingenuity  and  ability. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 

Henderson,  Judge,  absent. 


Tom  Abernathy  v.  The  State. 

No.  3831.     Decided  November  6.  1907. 

CarrTinflr  Pistol — Complaint — Hame  of  Affiant. 

In  a  prosecution  which  was  based  on  a  complaint  wbfbb  purported  to  be  signed 
by  Horace  White,  where  the  testimony  showed  that  the  complaint  was  in 
fact  made  by  Horace  Wright,  the  same  was  reversible  error,  notwithstanding 
article  464,  Ck)de  Criminal  Procedure;  the  name  of  the  affiant  must  be  signed 
to  the  complaint.  Following  Malz  v.  State,  36  Texas  Grim.  Rep.,  447.  Qualifying 
Upton  V.  State,  33  Texas  Grim.  Rep.,  231. 

Appeal  from  the  County  Court  of  Eains.  Tried  below  before  the 
Hon.  W.  H.  Clendenin. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
$100. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 
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F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  for  unlawfully  carrying 
a  pistol  and  his  punishment  assessed  at  a  fine  of  $100. 

Appellant  filed  a  motion  in  arrest  of  the  judgment,  on  the  ground 
that  the  complaint,  upon  which  the  information  is  filed,  purports  to  be 
signed  by  one  Horace  White  when,  in  fact  and  in  truth,  there  was  no 
such  person  as  Horace  White  before  the  Justice  of  the  Peace  at  the 
time  such  complaint  was  made ;  that  the  party  that  did  make  the  com- 
plaint was  named  Horace  Wright.  The  testimony  shows  that  the  com- 
plaint was  made  by  Horace  Wright;  he  being  illiterate,  the  Justice  wrote 
his  name  for  him,  as  he  thought  at  the  time,  Horace  White,  whereas, 
his  name  was  Horace  Wright. 

Article  464,  Code  Criminal  Procedure,  reads  as  follows :  "An  indict- 
ment shall  not  be  held  insufficient  nor  shall  the  trial,  judgment,  or  other 
proceedings  thereon  be  affected  by  reason  of  any  defect,  or  imperfec- 
tion of  form  in  such  indictment  which  does  not  prejudice  the  sub- 
stantial rights  of  the  defendant." 

In  passing  upon  the  validity  of  a  complaint  this  court  held  in  the 
case  of  Upton  v.  State,  33  Texas  Crim.  Rep.,  231,  that  it  is  not  necessary 
to  the  validity  of  a  complaint,  that  the  name  of  affiant  be  set  out  in  the 
body  of  the  complaint.  However,  this  court  held  in  the  case  of  Malz 
V.  State,  36  Texas  Crim.  Rep.,  447,  that  it  is  necessary  to  properly  sign 
the  name  of  the  affiant  at  the  bottom  of  the  complaint. 

The  writer  feels  that  this  decision  is  somewhat  at  variance  with  the 
statute  as  there  can  be  no  cavil  but  what  Horace  Wriglit  swore  to  the 
complaint.  Therefore,  it  could  not  prejudice  the  rights  of  appellant 
to  hold  this  indictment  good. 

By  reason  of  the  decision  last  cited,  the  judgment  in  this  case  is 
reversed  and  the  prosecution  ordered  dismissed. 

Reversed  and  dismissed. 

Henderson,  Judge,  absent. 


Rosco  Trinkle  v.  The  State. 

No.  3848.     Decided  November  6.  1907 

1. — ^Looal  Option — ^Hearsay  Evidence. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  permit  a 
witness  to  testify  that  he  had  heard  some  negroes  say  that  whisky  could  be 
gotten  there,  referring  to  a  cold  drink  stand. 

2. — Same— Charge  of  Conrt — Circumstantial  Evidence — Weight  of  Evidence. 

Where  a  charge  on  circumstantial  evidence  is  required  in  the  case,  it  must 
be  given  in  accordance  with  the  requirements  of  law ;  and  where  the  court's  charge 
improperly  limited  the  same  by  interpolating  the  words,  "certain  extent."  the 
same  was  error;  a  proper  charge  having  been  requested. 

Appeal  from  the  County  Conrt  of  Upsliur.  Tried  below  before  the 
Hon.  Albert  Maberrv. 
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Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
pendty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county 
jaiL 

The  opinion  states  the  case. 

J.  P.  Hart,  M.  B,  Briggs,  Warren  &  Briggs,  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON^,  Presiding  Judge. — This  conviction  was  for  an  ordi- 
nary violation  of  the  local  option  law.  The  sale  was  charged  to  have 
been  made  to  Hill  Morris ;  he  testified  in  behalf  of  the  State  that  during 
the  fall  of  1906,  he  lived  at  Big  Sandy;  was  acquainted  with  the  de- 
fendant, and  knew  him  at  the  time  appellant  was  running  a  cold  drink 
business  or  Ino  Joint  at  Big  Sandy;  that  about  the  12th  of  December 
he  went  in  appellant's  place  of  business;  walked  back  through  a  door 
in  a  partition  wall  and  back  to  a  small  room  in  the  rear  part  of  the 
house;  appellant  was  in  the  room.  "I  walked  into  the  small  room 
where  he  was  and  picked  up  a  half  pint  bottle  of  whisky  and  put  35  cents 
down  where  I  picked  up  tlie  whisky.  There  were  other  bottles  sitting 
around  in  the  small  room.  I  went  into  this  little  room  to  get  some 
whisky.  I  had  heard  negroes  say  you  could  get  whisky  in  that 
way.'*  This  witness  did  not  know  whether  appellant  picked  the  money 
up  or  not.  This  room  is  just  a  small  room  cut  off  in  the  corner  of  the 
main  house.  There  were  old  barrels  and  boxes  piled  up  in  the  back 
end  of  the  main  building  and  people  sometimes  came  in  there  to  open 
up  express  packages  of  whisky  and  sometimes  left  them  there  for  a 
short  time.  The  door  to  this  small  room  is  generally  closed.  He 
further  states  that  appellant  "never  did  by  word  or  sign,  wink  or  gesture 
or  in  any  way  whatever  indicate  or  tell  me  how  to  get  whisky.  I  do 
not  know  who  got  the  money  I  put  down.  I  drank  this  whisky  and  it 
did  not  intoxicate  me  in  the  least.  The  room  where  I  got  the  whisky 
stands  open  most  of  the  time.  I  have  seen  parties  around  Big  Sandy 
several  times  get  whisky  by  express  and  take  it  in  this  back  room 
and  open  it  up  and  drink  it."  Among  others,  he  mentioned  Tom 
Johnson  and  S.  E.  Bradley  whom  he  had  seen  open  whisky  they 
had  gotten  through  the  express  company  and  drank  whig^ky  in  there 
with  them  and  other  parties,  and  that  he  himself  had  opened  whisky 
there  and  treated  his  friends,  and  would  leave  it  there  while  he  knocked 
around  town  and  afterwards  would  return  and  get  it.  He  says  he  did 
not  know  who  owned  or  run  the  cold  drink  stand,  whether  defendant  or 
John  Johnson;  they  were  both  working  there,  and  "I  do  not  know 
whether  the  defendant  saw  me  when  I  got  the  whisky  or  not,  and  don't 
know  whether  any  one  ever  got  the  money.  I  cannot  give  the  jury  any 
idea  as  to  whose  whisky  it  was."  While  this  witness  was  on  the  stand 
he  was  asked  the  following  question:  "How  came  you  to  think  you 
could  get  whisky  in  the  house  when  you  got  this  whisky?"     Appellant 


Digitized  by  VjOOQ  IC 


44  52  Texas  Criminal  Reports.  [Tyler, 

objected  to  this  and  to  the  answer  as  to  what  the  witness  thought,  and 
if  based  upon  a  statement  made  by  any  person  other  than  defendant  it 
would  be  hearsay^  and  the  witness  answered :  ^'I  had  heard  some  negroes 
say  that  whisky  could  be  gotten  there/'  This  is  the  recitation  in  the 
bill  of  exceptions.  This  was  hearsay  and  inadmissible.  The  court 
charged  the  jury  in  regard  to  circumstantial  evidence,  and  began  this 
clause  of  the  charge,  as  follows:  "The  State  relies  to  a  certain  extent 
in  this  case  upon  circumstantial  evidence  for  a  conviction."  A  charge 
on  circumstantial  evidence  was  asked  by  appellant  and  refused,  omitting 
this  expressiqn,  and  giving  the  usual  charge  in  regard  to  this  phase  of 
the  law.  Exception  was  reserved  to  the  courf  s  charge,  first,  because 
it  is  an  improper  limitation  upon  the  charge  of  circumstantial  evidence, 
and,  second,  the  court  did  not  explain  to  what  extent  or  in  what  par- 
ticular the  State  relies  upon  circumstantial  evidence.  We  believe  this 
charge  is  subject  to  the  criticism  made.  Where  a  charge  on  circum- 
stantial evidence  is  required  in  a  case,  it  must  be  given  in  accordance 
with  the  requirements  of  law.  This,  we  understand,  was  a  case  of  cir- 
cimistantial  evidence.  The  witness  Morris  says  he  got  the  whisky 
in  the  back  room,  and  that  appellant  was  in  there  at  the  time;  that  he 
did  not  pay  the  money  to  appellant,  but  picked  up  the  bottle  of  whisky 
and  laid  the  money  down  and  was  not  aware  that  appellant  saw  him  get 
it,  or  that  appellant  even  received  the  money.  We  are  not  intimating 
any  view  as  to  the  weight  of  the  testimony  but  are  only  discussing  this 
character  of  charge.  A  party  accused  of  an  offense  is  entitled  to  the 
law  of  the  case  fully  and  not  in  such  qualified  or  restricted  way.  The 
charge  on  the  law  must  be  applicable  to  the  facts. 

There  are  other  questions  in  this  case  that  are  not  discussed,  but 
will  be  determined  in  another  case  from  the  same  county. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


J.  R.  Green  v.  The  State. 

No.  3851.     Decided  November  6,  1907. 

1. — ^Harder  In  Second  J^gttt — ^Xanilanghter — Singrlingr  out  ETidence— Charge 
Kefnted.   . 

It  is  never  proper  for  a  court  to  single  out  any  portion  of  the  evidence  and 
predicate  thereon  a  charge  on  manslaughter ;  and  where  the  court  properly  charged 
that  the  Jury  could  consider  all  the  antecedent  causes,  enumerating  them,  in  pass- 
ing upon  the  question  as  to  whether  the  defendant's  mind  was  capable  of  cool 
reflection,  there  was  no  error  in  refusing  a  requested  charge  with  reference  to 
insulting  language. 

9. — Same— Insnltingr  Language  to  Wife — Charge  Kefused. 

Where  upon  trial  for  murder,  the  court  had  properly  charged  as  to  insulting 
conduct  and  language  of  deceased  towards  defendant's  wife  as  adequate  cause, 
there  was  no  error  in  refusing  the  requested  charge  on  the  same  subject 
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3. — Bfiimt — Charge  Xnst  be  Considered  as  a  Whole — Self-Defense. 

Where  upon  trial  for  murder,  the  court's  charge  presents  every  possible  phase 
of  self-defense  suggested  by  the  evidence,  and  read  as  a  whole  presents  no  error, 
criticisms  of  isolated  portions  thereof  will  not  be  considered  on  appeal 

4. — Same — Charge  of  Court — ^Reasonable  Doubt — Degrees  of  Culpable  Homicide. 
The  failure  of  the  court  to  apply  reasonable  doubt  between  the  degrees  of 
culpable  homicide  is  not  error.    However,  where  the  court  does  so  charge  defend- 
ant cannot  complain. 

5. — Same — Charge  of  Court — Omission  of  Word. 

Where  upon  trial  for  murder,  the  jury  could  not  possibly  have  been  misled 
by  an  omission  in  the  court's  charge  of  the  word  "mind/'  preceding  the  sentence, 
''incapable  of  cool  reflection,"  there  was  no  error,  especially  when  read  in  the 
light  of  the  whole  charge. 

Appeal  from  the  District  Court  of  Titus.  Tried  below  before  the 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
seven  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

8.  F.  Caldwell  and  5.  P.  Pounders,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree,  the  punishment  assessed  being  seven  years  confinement  in  the 
penitentiary. 

This  is  the  second  appeal  of  this  case;  the  former  appeal  will  be 
found  in  98  S.  W.  Rep.,  1059. 

Appellant  requested  the  court  to  give  the  following  charge,  which 
was  refused :  "I  charge  you  that  if  you  find  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  is  guilty  of  some  grade  of  cul- 
pable homicide  and  do  not  find  that  he  was  justifiable  in  killing  the 
deceased  on  the  ground  of  self-defense,  and  if  you  have  a  reasonable 
doubt  as  to  the  motive  which  prompted  the  defendant  to  kill  the 
deceased,  that  is  whether  the  motive  was  the  insulting  language  of  the 
deceased  or  some  other  cause,  then  you  will  resolve  the  doubt  in  favor 
of  the  defendant  and  find  the  defendant  guilty  of  manslaughter  only.'' 
It  was  not  error  for  the  court  to  refuse  this  charge.  It  is  never  proper 
for  a  court  to  single  out  any  portion  of  the  evidence  and  predicate  a 
manslaughter  charge  upon  said  portion.  The  court  properly  charged 
the  jury  that  in  considering  the  question  as  to  whether  appellant  was 
guilty  of  the  offense  of  manslaughter,  they  would  consider  all  the  ante- 
cedent causes,  enumerating  them,  in  passing  upon  the  question  as  to 
whether  his  mind  was  capable  of  cool  reflection.  Among  other  causes, 
the  court  stated  positively  to  the  jury  that  an  insult  to  a  female  relative 
would  be  adequate  cause.  The  court's  charge  was  very  full  on  the 
subject,  and  it  was  not  error  to  refuse. the  charge  complained  of. 

Appellant  insists  the  court  erred  in  refusing  the  following  charge: 
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''If  you  believe  from  the  evidence  that  the  defendant  and  his  wife  had 
been  separated  previous  to  the  killing  of  Dennis  Ore,  and  that  the 
defendant's  wife  had  told  him  that  the  deceased,  Dennis  Ore,  had  tried 
to  get  her  not  to  come  back  and  live  with  him.  And  if  you  further 
find  that  the  deceased  went  to  the  defendant's  house  on  the  day  of  the 
difficulty  and  used  insulting  language  concerning  and  about  his,  defend- 
ant's wife,  then  in  determining  whether  or  not  there  was  adequate 
cause  to  reduce  the  killing  from  murder  to  manslaughter  you  will  take 
into  consideration  all  the  facts  in  evidence  including  the  former  con- 
duct of  the  deceased  towards  the  defendant's  wife,  if  any,  and  it  would 
make  no  difference  whether  the  deceased  had  in  fact  told  the  defendant's 
wife  not  to  go  back  and  live  with  him  or  not.  If  she  had  told  the 
defendant  that  he  had  and  the  defendant  believed  it,  and  if  from  all 
these  facts  and  circumstances  are  in  your  opinion  sufficient  to  render  the 
defendant's  mind  incapable  of  cool  reflection  then  defendant  would  be 
guilty  of  no  higher  grade  of  offense  than  manslaughter."  As  far  as 
proper  this  charge  was  covered  by  the  main  charge  of  the  court,  as 
stated  above. 

In  his  motion  for  a  new  trial  appellant  complains  of  the  following 
charge  of  the  court:  "But  if  you  believe  that  the  piece  of  wood  was 
an  instrument  not  likely  to  produce  death  ordinarily,  still  if  you  believe 
from  the  manner  in  which  it  was  used  by  the  defendant  it  evidently 
appears  that  the  defendant  intended  to  kill  the  deceased,  then  you  will 
find  him  guilty  either  of  murder  in  the  second  degree,  or  of  manslaughter 
according  to  the  other  facts  in  the  case  as  you  may  find  them  and  as 
to  the  law  you  will  be  governed  by  this  charge  where  it  defines  to  you 
the  law  of  murder  in  the  second  degree  and  the  law  of  manslaughter." 
Appellant's  criticism  on  this  charge  is  that  the  same  ignores  defendant's 
right  of  self-defense  which  he  relied  upon  as  is  shown  by  the  evidence 
in  the  case,  in  this,  it  instructed  the  jury  that  if  the  defendant  struck 
the  deceased  with  a  piece  of  wood  with  intent  to  kill  him  he  would 
be  guilty  either  of  murder  in  the  second  degree  or  manslaughter,  when, 
in  fact,  under  the  law  he  had  a  right  to  strike  the  deceased  with  intent 
to  kill  if  at  the  very  time  he  struck  him  the  deceased  was  making  a 
deadly  assault  on  the  defendant  with  a  pocket  knife.  And  the  third 
ground  of  the  motion  for  a  new  trial  complains  of  the  court's  charge 
wherein  he  tells  the  jury  that  "if  the  defendant  acted  under  the  in- 
fluence of  sudden  passion  and  struck  the  deceased  with  a  piece  of  wood 
with  intent  to  kill  him,  he  would  be  guilty  of  manslaughter,  and  you 
will  look  to  the  law  as  heretofore  given  you  in  defining  that  offense." 
This  charge  is  also  objected  to  on  the  ground  that  it  ignores  defendant's 
right  of  self-defense  at  the  time  of  the  killing.  We  do  not  deem  it 
necessary  to  copy  the  charge  in  full  in  order  to  answer  this  criticism, 
but  will  say  that  it  presents  every  possible  phase  of  self-defense  sug- 
gested by  the  evidence  in  the  aptest  words,  and  the  charge  must  be 
taken  as  a  whole,  and  when  read  in  the  light  of  other  portions  of  the 
charge  no  such  deductions  as  appellant  complains  of  could  have  been 
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drawn  by  an  intelligent  jury.  The  charge  must  be  looked  to  as  a  whole, 
and  it  is  not  proper  to  select  out  certain  portions  and  consider  said  por- 
tions without  reference  to  the  entire  charge.  See  McDaniel  v.  State, 
32  Texas  Crim.  Rep.,  16;  Neel  v.  State,  33  Texas  Crim.  Rep.,  408; 
Harrell  v.  State,  39  Texas  Crim.  Rep.,  204;  Smith  v.  State,  40 
Texas  Crim.  Rep.,  391,  and  Monticue  v.  State,  40  Texas  Crim.  Rep., 
528.  When  the  charge  is  considered  as  an  entirety,  and  if  found  good, 
when  considered,  this  court  will  not  indulge  any  criticisms  of  isolated 
portions  tliereof. 

Appellant's  4th  and  5th  grounds  of  his  motion  for  a  new  trial  com- 
plains that  the  court  did  not  charge  on  reasonable  doubt  between  the 
degrees  of  murder.  The  court  charged  on  murder  in  the  second  degree, 
manslaughter,  aggravated  assault  and  self-defense,  and  an  inspection 
of  the  charge  shows  that  the  court  did  charge  upon  reasonable  doubt 
between  the  degrees.  Furthermore,  we  have  held  that  the  failure  of 
the  court  to  apply  reasonable  doubt  between  the  degrees  of  culpable 
homicide  is  not  error.  See  Cockerell  v.  State,  32  Texas  Crim.  Rep., 
585,  and  Hall  v.  State,  28  Texas  Crim.  App.,  146. 

The  6th  ground  of  the  motion  is  to  the  following  charge  of  the  court : 
"If  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  with  the  intent  to  kill  struck  the  said  Dennis  Ore  with  a 
piece  of  wood  and  thereby  killed  him,  but  at  the  time  of  so  doing  the 
said  Dennis  Ore  had  made  an  attack  on  him,  but  you  find  that  the  said 
defendant  was  not  justified  in  so  doing  on  the  grounds  of  self-defense 
as  that  law  is  given  to  you  in  this  charge  but  you  believe  that  such 
attack  of  said  Ore  on  defendant  under  all  the  facts  and  circumstances 
in  evidence  in  this  case  would  commonly  have  produced  a  degree  of 
anger,  rage,  resentment  or  terror  in  a  person  of  ordinary  temper  suf- 
ficient to  render  the incapable  of  cool  reflection,  then  such  attack 

would  be  adequate  cause  to  reduce  the  killing  to  the  grade  of  man- 
slaughter/' Appellant  insists  that  by  the  omission  of  the  word  "mind" 
in  the  above  blank  renders  the  charge  unintelligible.  We  do  not  think 
the  jury  could  possibly  have  been  misled  by  this  charge.  Evidently,  in 
reading  the  charge,  the  learned  trial  court  read  the  word  "mind"  in  the 
blank  complained  of,  and  whether  he  did  or  did  not,  the  mind  of  any 
juror  would  instinctively,  in  the  light  of  the  context,  insert  the  word 
"mind,"  knowing  that  it  was  the  sheerest  inadvertence  that  omitted  the 
word.  Furthermore,  the  whole  charge  is  replete  with  the  thought  and 
suggestion  that  if  the  defendant  killed  upon  sudden  passion,  he  would 
not  be  guilty  of  any  higher  offense  than  manslaughter.  This  phase  of 
the  law  was  properly  charged,  and  the  mere  omission  of  a  word  would 
not,  in  the  charge  above  complained  of,  authorize  a  reversal  of  this 
case. 

We  have  passed  upon  all  of  appellant's  complaints  in  this  record,  and 
must  say  that  we  find  no  error  in  this  record ;  that  the  evidence  amply 
supports  the  verdict  of  the  jury,  and  the  judgment  is  aflSrmed. 

Affirmed. 

Henderson,  Judge,  absent. 
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Ed  Roch  v.  The  State. 

No.  3810.     Decided  November  6,  1907. 

1. — ^Assault  With  Intent  to  Knrder — ^Eyldenoe — ^Adequate  Game — KemoYing 
Fence. 
Where  upon  trial  for  assault  with  intent  to  murder,  the  defendant  attempted 
to  prove  an  agreed  boundary  between  his  land  and  prosecutor's  land,  and  all 
the  antecedent  bickerings  between  the  parties  and  their  previous  agreements 
about  the  boundary  fence,  and  the  character  of  circumstances  under  which  they 
were  then  resting,  to  show  that  defendant's  mind  at  the  time  of  the  alleged 
assault  was  incapable  of  cool  reflection,  all  of  which  testimony  the  court  rejected 
over  defendant's  exception.  Held,  reversible  error,  although  the  evidence  did  not 
show  that  the  prosecutor  at  the  time  of  the  assault  made  an  effort  to  assault  the 
defendant. 

9. — Same — ^Reputation  of  Prosecutor — ^ETidenoe. 

Upon  trial  for  assault  with  intent  to  murder,  where  there  is  no  evidence  tend- 
ing to  show  any  demonstration  on  the  part  of  prosecutor  to  inflict  any  violence 
on  the  defendant,  at  the  time  of  the  alleged  assault  by  defendant,  there  was  no 
error  in  excluding  testimony  as  to  the  general  reputation  of  prosecutor  as  a  violent 
and  dangerous  man. 

S. — ^Same — Charge  of  Court— Intent  to  Kill — ^Aggravated  Aisault — Self-Defense. 
Where  upon  trial  for  assault  with  intent  to  murder,  the  charge  of  the  court 
correctly  presented  the  reasonable  doubts  as  to  the  two  issues  of  assault  with 
intent  to  murder  and  aggravated  assault,  and  the  evidence  showed  that  the 
prosecutor  was  making  no  demonstration  against  defendant  at  the  time  of  the 
assault,  there  was  no  error,  and  a  charge  on  self-defense  was  not  warranted. 

4. — ^Same — ^Defense  of  Property — ^Fenoe — ^Ag^reement  of  Boundaries. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  should  show 
that  the  defendant  had  a  right  under  an  agreement  with  prosecutor  to  the  land 
attempted  to  be  taken  in  by  the  fence  in  question,  the  court  should  charge  on  the 
law  of  the  defense  of  property. 

Appeal  from  the  District  Court  of  Comanche.  Tried  below  before 
the  Hon.  N.  K.  Lindsey. 

Appeal  from  a  conviction  of  assault  with  intent  to  commit  murder; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  on  file. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  is  a  conviction  for  assault  with  intent  to 
murder,  with  two  years  punishment. 

The  facts  in  this  case  show  that  appellant  and  the  injured  party  lived 
on  adjoining  farms  with  a  lane  between  their  farm  fences.  On  Satur- 
day appellant  was  informed  by  the  prosecuting  witness'  son  that  prose- 
cutor was  going  to  move  his  fence  out  on  the  line.  This  would  place 
prosecutor's  fence  within  a  few  feet  of  appellant's  door  to  his  home. 
Appellant,  the  next  Monday  morning,  being  at  home  and  seeing  prose- 
cutor and  a  couple  of  hands  preparing  to  move  the  fence;  the  hands 
boring  holes  and  prosecutor  tearing  the  fence  down,  went  out  and 
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protested  against  his  doing  so,  stating  in  substance^  to  prosecutor  that  it 
wasn't  right.  Appellant  offered  to  leave  the  matter  to  arbitrators  to  be 
selected  by  prosecutor  himself,  or  to  the  law.  Prosecutor  failing  to 
agree  to  any  proposition  made  by  appellant,  appellant  turned  and  went 
into  the  house,  some  fifty  or  seventy-five  yards  away,  returned  with  a 
breech-loading  shot  gun  and  shot  prosecutor  in  the  legs,  four  buckshot 
hitting.  Appellant  swears  he  did  not  attempt  to  kill  him  but  aimed 
at  his  legs  in  order  to  cripple  him  to  stop  his  tearing  the  fence  down. 
Appellant  fired  one  shot  and  upon  his  son  protesting  against  firing 
again  he  declared  he  would  not  shoot  a  man  when  he  was  down. 

Upon  the  trial  of  the  case  appellant  attempted  to  prove  by  various 
witnesses,  an  agreed  boundary  between  his  land  and  prosecutor's  land. 
This  testimony  was  rejected  by  the  court  and  a  lengthy  bill  prepared  but 
rejected  by  the  court  and  the  court  presented  his  own  bill  which  is  in 
substance,  as  follows :  "When  the  witness  T.  J.  Hanson  was  being  cross- 
examined  by  the  defendant,  and  after  said  witness  Hanson  in  answer  to 
said  cross-examination  had  stated  that  there  had  never  been  any  con- 
troversy about  the  control  of  the  fence  which  he  was  fixing  to  remove, 
and  after  he  had  stated  that  said  fence  had  never  been  left  there  by 
him  under  any  contract  with  Roch,  he  was  asked  the  question,  if  it  was 
true  that  he  had  never  left  said  fence  there  under  a  contract  with  Mr. 
Roch.  Before  objection  was  made  he  answered  that  he  had  not. 
Whereupon  the  State  objected  to  said  question  and  answer,  as  being 
immaterial  and  irrelevant.  The  court  sustained  the  objection.  Appel- 
ant excepted,  stating  as  a  reason  for  such  exception  that  the  defendant 
proposed  to  prove  by  cross-examination  of  said  Hanson  that  prior  to  the 
time  of  the  difficulty,  Roch  and  Hanson  had  entered  into  a  contract 
whereby  Roch  acquired  an  easement  and  a  right  to  use  a  block  of  land 
about  three-fourths  of  an  acre,  immediately  in  front  of  Roch's  house, 
and  around  which  Hanson's  fence  had  been  run  about  six  years  prior 
to  the  difficulty,  and  had  been  using  the  land  under  the  easement  con- 
tract during  the  whole  period  of  the  time  for  more  than  six  years.  That 
at  the  time  it  was  left  out,  it  was  left  there  for  Roch  to  put  his  wood 
pile,  leave  his  wagon  and  as  a  turning  ground  to  get  into  his  lot  and 
house.  That  under  the  contract  of  easement  there  was  a  lane  left 
between  them  for  about  half  a  mile,  and  through  the  whole  course  of  the 
land  making  equal  parts  for  both  Hanson  and  Roch.  That  the  road  at 
the  time  it  was  made  as  a  passage  and  travel  way  for  the  benefit  of  both 
Hanson  and  Roch,  was  the  most  convenient,  and  had  been  used  in  com- 
ing and  going  from  town  during  the  whole  time  of  its  being  opened. 
That  Hanson  was  fencing  it,  or  attempting  to  fence  it  in  a  way  that 
would  close  up  Roch's  lot  gates,  and  the  gate  going  into  his  yard. 
The  defendant  then  stated  he  had  as  witnesses  for  the  purpose  of 
proving  the  same  facts,  Jim  Leslie,  Bob  Leslie,  Mike  Roch,  and  Emmett 
Roch;  that  in  his  objections  he  stated  that  he  proposed  to  prove  on 
cross-examination  by  the  witness  Hanson,  and  the  State  objected  like- 
wise to  such  testimony,  as  being  immaterial  and  irrelevant  and  defend- 
Vol.  52  Crim.— 4 
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aut  excepted  to  the  same,  stating  that  his  exceptions  were  the  same  as 
to  the  ruling  as  that  sought  to  be  proved  by  Hanson.  On  the  next 
morning  counsel  again  argued  the  admissibility  of  all  of  this  testimony 
for  the  defendant,  and  the  court  adhering  to  its  former  decision  and 
ruling,  the  defendant  again  excepted  for  the  reasons  before  given  in 
his  exceptions  as  to  Hanson. 

The  court  declines  to  certify  that  said  facts  could  have  been  proved, 
or  would  have  been  testified  to  by  Hanson,  because  he  stated  under 
oath  at  the  time  the  questions  were  asked  that  no  such  things  ever 
occurred.  I  allowed  defendant  to  prove  that  he  claimed  an  easement 
in  the  road.^^ 

Bill  of  exceptions  No.  2,  shows  that  while  the  witness  John  Roch  was 
on  the  stand,  as  a  witness  for  the  defendant,  he  was  asked  the  follow- 
ing questions,  and  made  the  following  answers:  Q.  Had  Hanson 
ever  sent  any  word  to  your  father  just  prior  to  this  time  with  reference 
to  this  matter?  A.  Yes,  sir.  Q.  Tell  it  all?  A.  He  told  me 
things  to  tell  my  father  several  times  that  I  didnH  tell  father.  Q.  If 
he  ever  sent  your  father  word  with  reference  to  this  particular  business 
about  which  trouble  came  up,  state  it.  To  which  question  the  State 
objected,  and  the  court  sustained  the  objection,  to  which  the  defendant 
excepted.  Q.  State  whether  or  not,  sometime  immediately  prior  to 
this,  prosecutor  sent  your  father  word  that  he  was  going  to  build 
this'  fence  on  the  line,  and  make  him  put  up  a  chicken  fence  to  keep  his 
chickens  out.  Objection  was  sustained  to  this.  Q.  State  whether  or 
not  prior  to  this  time,  Hanson  had  threatened  to  build  his  fence  there 
and  kill  any  of  your  father's  stock  that  he  caught  on  his  land.  To 
which  question  the  State  objected,  and  the  court  sustained  his  objec- 
tion. At  the  same  time  the  defendant  stated  he  proposed  to  propound 
the  same  question  to  the  witness  J,  M.  Leslie,  and  objection  was  sus- 
tained to  his  testifying. 

At  the  time  these  rulings  were  made  the  court  stated  to  the  defendant's 
counsel  that  if  at  any  time  there  was  any  evidence  introduced  that 
showed  or  tended  to  show  any  attack  or  threatened  violence  on  the  de- 
fendant by  Hanson,  at  and  before  the  time  that  defendant  shot  Han- 
son, that  the  court  would  then  permit  the  defendant  to  introduce  any 
evidence  he  might  desire  of  any  threats  made  theretofore  by  the  witness 
Hanson  against  the  defendant.  At  no  time  thereafter  on  the  trial  of 
the  case  did  the  defendant  tender  any  witnesses  in  relation  to  said 
matter  under  thie  above  statement  of  the  court. 

When  the  defendant  tendered  said  proposed  testimony  of  the  wit- 
nesses Eoch  and  Leslie  he  stated  that  he  tendered  it  for  the  purpose 
of  showing  sufficient  provocation  to  produce  adequate  cause  for  anger, 
rage  and  sudden  resentment  towards  the  witness  Hanson.  This  latter 
bill  was  also  prepared  by  the  court  in  lieu  of  one  prepared  by  appellant. 

This  testimony  should  all  have  been  admitted  for  the  purpose  for 
which  it  was  offered.  The  State's  case  made  out  an  assault  with  intent 
to  murder.     Appellant  had  a  ri^ht  to  show  such  circumstances  if  he 
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could  as  would  reduce  the  killing,  or  the  attempted  killing  to  aggra- 
vated assault.  If  appellant  was  laboring  under  such  a  degree  of  anger, 
rage  or  sudden  resentment  at  the  time  of  the  shooting  that  the  same 
rendered  his  mind  incapable  of  cool  reflection,  then  under  the  law  of 
this  State,  he  would  not  be  guilty  of  any  higher  offense  than  aggravated 
assault  in  doing  the  shooting. 

To  settle  this  question,  we  must  ascertain  the  mental  status  of 
appellant  at  the  time.  If  appellant  could  have  proved  as  he  proposed 
to  do,  that  prosecuting  witness  was  flagrantly  violating  a  previous  agree- 
ment with  reference  to  an  agreed  lane  or  fence,  this  would  be  a  cir- 
cumstance to  throw  great  light  upon  his  mental  status  at  the  time  of 
firing  the  shot.  On  the  other  hand  if  the  State  could  have  shown 
that  appellant  had  admitted  that  this  was  prosecutor^s  fence;  could 
have  shown  that  the  fence  was  established  there  by  and  with  the  consent 
of  appellant,  and  prosecutor  was  simply  attempting  to  repair  the  fence 
and  appellant  had  come  out  and  fired  upon  him,  because  of  said  act 
alone,  then  certainly  appellant's  previous  knowledge,  of  his  wanton  act, 
would  be  a  strong  circumstance  to  show  malice.  Then  why  should  not 
the  converse  of  the  proposition  be  true.  If  by  a  previous  agreement 
with  prosecutor,  appellant  had  a  space  left  in  front  of  his  house  for 
the  convenience  and  comfort  of  his  home,  which  space  had  been  peace- 
fully used  for  six  years,  with  the  knowledge,  consent  and  acquiescence 
on  the  part  of  prosecutor;  that  appellant  was  to  enjoy  this  peaceful 
use  of  the  land, — ruthlessly  interfering  was  certainly  calculated  to 
arouse  in  the  mind  of  any  one,  anger,  rage  and  resentment.  There 
is  no  one  thing  in  this  State  more  calculated  to  arouse  resentment, 
and  justly  so,  than  an  unwarranted  invasion  of  the  rights  to  a  peaceful 
enjoyment  of  a  home.  Suppose  appellant  could  have  proven  that 
prosecutor,  six  years  before,  had  deeded  him  the  space  in  front  of  his 
house,  and  then  without  any  cause,  he  had  attempted  to  build  a  fence 
in  front  of  his  door  over  the  space  previously  deeded,  could  not  this  be 
proved  as  a  basis  for  temper  and  passion?  Certainly  it  could.  Then 
if  appellant  merely  had  an  easement  over  the  land  for  a  definite  or  an 
indefinite  time  which  was  ruthlessly  violated  by  prosecutor,  this  would 
constitute  very  little  less  provocation  than  if  he  had  a  deed  to  the 
property  itself.  It  is  a  matter  of  no  concern  to  this  court  whether 
he  had  a  legal  title  to  the  property  or  not.  The  question  here  for  our 
consideration  is,  did  the  fact  that  prosecutor  was  violating  a  previous 
agreement  under  the  terms  of  which  appellant  had  enjoyed  the  use  of 
sixty  or  seventy  feet  in  front  of  his  house  for  a  wood  pile  and  other* 
conveniences  around  the  home,  constitute  a  basis  for  the  holding,  the 
invasion  of  which  by  prosecutor  would  cause  anger,  resentment  or  terror 
such  as  rendered  his  mind  incapable  of  cool  reflection?  We  hold  that 
it  was  severely  calculated  to  do  so.  However,  this  is  a  question  of  fact 
that  ought  to  have  been  admitted  and  left  to  the  right  of  the  jury  to 
pass  upon  same  in  the  light  of  a  proper  charge. 

The  learned  trial  judge  seems  to  rely  upon  the  proposition  that  no 
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effort  was  made  by  the  prosecutor  to  assault  appellant  at  the  time  of 
the  shooting.  While  the  record  sustains  this  contention,  yet,  it  is  not 
a  predicate  for  holding  that  the  appellant  was  not  laboring  under  a 
great  passion  at  the  time  he  did  the  shooting.  Therefore,  any  circum- 
stances, such  as,  his  nagging  messages  to  appellant  about  killing  his 
chidkens  and  stock,  forcing  appellant  to  put  up  a  chicken  fence  to  keep 
his  chickens  out  of  prosecutor's  field,  would  be  circumstances  taken  in 
connection  with  all  the  other  circumstances  to  show  that  appellant  was 
laboring  under  intense  anger  at  prosecutor  at  the  time  of  the  shooting. 
This  is  not  a  parallel  question  to  the  introduction  of  uncommunicated 
threats,  where  the  injured  party  makes  no  overt  effort  to  execute  the 
threats.  Under  this  state  of  facts,  of  course,  uncommunicated  threats 
would  net  be  admissible,  but  the  question  we  are  considering,  is,  do  all 
the  antecedent  bickerings  of  these  parties  and  their  previous  agreements 
about  the  fence,  the  character  of  circumstances  under  which  they  were 
then  resting,  considered  as  a  whole,  form  a  reasonable  basis  for  a  jury 
deciding  that  they  rendered  appellant's  mind  incapable  of  cool  reflec- 
tion ?  We  say  the  question  can  not  be  answered  but  one  way,  and  that 
is, — ^yes.  Of  course,  if  the  jury  do  not  believe  them  they  could  find 
appellant  guilty  of  assault  to  murder,  or  if  they  believe  they  do  consti- 
tute a  proper  basis  for  passion,  they  could  find  appellant  guilty  of 
aggravated  assault.  This  is  the  issue  that  we  are  called  on  to  pass 
upon.  We  accordingly  hold  that  the  court  should  have  permitted  all 
of  said  testimony  to  be  introduced. 

Bill  of  exceptions  No.  3,  shows  that  appellant  offered  to  prove  by 
various  witnesses  that  the  prosecutor's  reputation  in  the  neighborhood 
was  that  of  a  violent  and  dangerous  man.  This  bill  is  approved  with 
the  following  statement:  That  at  the  time  the  witness  John  Boch 
was  on  the  stand  he  was  permitted  to  testify  and  did  testify  in  reference 
to  the  general  reputation  of  the  prosecutor,  without  objection  and  there- 
upon the  defendant  offered  further  to  prove  the  general  reputation  of 
said  prosecutor  by  Leslie  and  the  other  witnesses,  and  "I  sustained  an 
objection  to  the  same  because  in  my  opinion  there  was  no  evidence 
showing  or  tending  to  show  any  demonstration  whatever  on  the  part 
of  said  prosecutor  to  inflict  any  violence  on  the  defendant;  but  I  then 
stated  to  defendant's  counsel  that  if  the  evidence  at  any  time  tended  to 
show  any  such  demonstration  that  then  I  would  permit  them  to  intro- 
duce this  character  of  evidence  from  their  witnesses;  in  my  opinion  no 
such  evidence  was  offered.'^  Clearly  under  the  explanation  of  the  court, 
this  testimony  is  not  admissible  as  stated  above. 

The  fifth  ground  of  the  motion  for  a  new  trial  is  that  the  charge  is 
obscure  and  misleading,  in  that  it  does  not  clearly  instruct  the  jury 
that  they  must  both  find  that  the  defendant  had  the  specific  intent  to  kill 
the  said  T.  J.  Hanson,  at  the  time  he  shot  him,  and  that  he  did  it  with- 
out adequate  cause,  and  that  they  must  find  both  of  said  things  to  exist 
beyond  a  reasonable  doubt  before  they  could  convict  the  defendant  of 
assault  with  intent  to  murder.    We  do  not  think  the  charge  is  subject  to 
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this  criticism,  but  think  it  correctly  presents  the  reasonable  doubts  as  to 
the  two  issues  of  assault  with  intent  to  murder  and  aggravated  assault. 
There  was  clearly  no  error  in  the  failure  of  the  court  to  charge  on  self- 
defense,  in  the  light  of  the  record  before  us,  since  prosecutor  was  making 
no  semblance  of  demonstration  of  any  character  against  appellant  at  the 
time  the  shot  was  fired. 

The  last  complaint  of  appellant  is  that  the  court  erred  in  failing  to 
charge  the  law  in  relation  to  the  defense  and  possession  of  property. 
Upon  another  trial,  we  suggest  that  this  be  done;  if  appellant's  testi- 
mony which  was  rejected,  be  true  he  had  a  right  under  an  agreement 
with  prosecutor  to  the  land  attempted  to  be  taken  in  by  the  fence.  Cer- 
tainly such  being  the  case,  he  had  a  right  to  a  charge  on  the  law  of  the 
defense  of  property.  Of  course,  if  this  testimony,  as  the  prosecutor  in- 
sists, in  his  statement,  is  not  true,  then  the  converse  of  the  law  ought 
to  be  charged.  We  understand  the  law  of  this  State  to  be  that  where 
one  is  in  lawful  possession  of  property,  he  has  a  right  by  every  means 
to  prevent  any  invasion  of  same  by  a  third  party. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Henry  Herr  v.  The  State. 

No.  3806.     Decided  November  6,  1907. 

1. — ^Theft  From  Penon — Sudden  Taking — Prandnlent  Intent. 

Upon  trial  for  theft  from  the  person  by  sudden  taking,  the  evidence  must  show 
that  the  taking  was  so  sudden  as  to  constitute  theft  from  the  person,  otherwise  the 
accused  is  not  guilty  even  if  he  had  a  fraudulent  intent 

i. — Same— Possession  Mnst  be  Complete — Charge  of  Court. 

Where  upon  trial  for  theft  from  the  person  the  evidence  showed  that  the  de- 
fendant, who  was  charged  with  stealing  a  watch,  had  not  severed  the  chain  of 
the  watch  from  the  vest  of  the  prosecutor,  and  it  was  still  attached  to  the 
latter's  person,  it  was  not  reduced  to  such  possession  as  constituted  theft;  and 
it  was  error  not  to  have  submitted  a  charge  on  this  phase  of  the  law. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  the 
Hon.  Irby  Dunklin. 

Appeal  from  a  conviction  of  theft  from  the  person,  by  sudden  taking ; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Buck,  Cummings,  Doyle  &  Boudlin,  for  appellant. —  On  question  of 
complete  possession,  counsel  cited  same  authorities  as  stated  in  opinion. 

F.  c7.  McCord,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON,  Presiding  Judge. —  The  indictment  charges  theft  from 
the  person  so  suddenly  as  not  to  allow  time  to  make  resistance  before  the 
property  was  carried  away. 

The  witness  for  the  State,  who  was  the  alleged  injured  party,  was 
named  Goad;  he  testified  that  appellant  took  his  watch  and  had  it  in 
his  possession;  that  as  soon  as  he  felt  it  being  taken  he  grabbed  appel- 
lant with  his  left  hand  and  took  the  watch  with  his  right  hand  and 
stuck  it  back  in  his  pocket.  On  cross-examination,  he  testified  that, 
*'  Whoever  took  my  watch  did  not  jerk  it  away  so  quickly  that  I  did 
not  have  time  to  make  resistance.  I  had  time  to  grab  him  as  it  came 
out  of  my  pocket ;  it  tightened  as  it  came  out  of  the  pocket,  and  I  grab- 
bed him,  caught  him  by  the  left  arm;  as  I  grabbed  it  I  just  stuck  it 
back  in."  The  State's  case  is  made  by  the  evidence  of  this  witness 
mainly,  and  as  to  the  taking  or  the  severance  of  the  property  from  his 
possession,  the  State  relied  wholly  upon  the  testimony  of  the  alleged 
owner.  If  the  defendant  took  the  property  from  the  person  of  Goad 
and  had  severed  it  entirely  from  his  person,  the  court  was  authorized 
to  charge  the  jury  with  reference  to  theft  from  the  person,  but  Goad  and 
appellant  testify  in  regard  to  this  that  the  watch  was  attached  to  the 
vest  of  Goad  by  a  chain,  one  end  of  which  was  fastened  in  the  button- 
hole of  the  vest.  Goad's  testimony  goes  to  the  extent  of  stating  that 
appellant  had  entirely  severed  the  property,  not  only  the  watch  but  the 
chain,  and  had  entire  possession  of  it.  Appellant's  testimony  is  to  the 
effect  that  Goad  and  he  were  discussing  the  relative  merits  of  their 
watches,  and  (load  handed  him  his  watch  to  examine,  and  in  this  way 
had  it  in  possession,  the  chain  still  being  attached  to  the  vest  of  Goad, 
and  that  he  did  not  take  hold  of  the  watch  except  at  the  request 
and  invitation  of  Goad,  and  he  testified  that  the  watch  was  never  released 
from  its  holding  by  the  chain  to  the  vest.  If  the  watch  was  not  taken 
so  suddenly  as  to  constitute  theft  from  the  person,  appellant  was  not 
guilty  even  if  he  had  a  fraudulent  intent.  But  there  is  another  ques- 
tion of  law  arising  on  appellant's  view  of  the  case,  which  the  court 
omitted  to  charge;  that  is,  if  appellant  intended  to  take  the  watch 
fraudulently  and  had  not  severed  the  chain  from  the  vest  and  it  was 
still  attached  to  Goad's  person,  it  was  not  reduced  to  such  possession  as 
constituted  theft.  Exception  in  the  motion  for  a  new  trial  was  re- 
served to  the  failure  of  the  court  to  charge  this  phase  of  the  law,  which 
we  think  was  error.  See  Rodriquez  v.  State,  71  S.  W.  Rep.,  596;  Mc- 
Lin  v.  State,  29  Texas  Crim.  App.,  iri:  Thomas  v."  State,  101  S.  W. 
Rep.,  797 ;  Tarrango  v.  State,  71  S.  W.  Rep.,  597 ;  Edmonds  v.  State, 
TO  Ala.  8;  Johnson  v.  State,  73  Ala.  523;  Wolf  v.  State,  41  Ala.  412, 
and  Croom  v.  State,  71  Ala.  14,  and  to  the  same  proposition  stated  in 
another  form,  that  things  attached  to  a  person  must  be  severed  there- 
from before  possession  becomes  absolute  in  the  taker,  we  cite  People  v. 
Meyer,  75  Cal.  383;  Phillips,  4  City  Hall  Record.  X.  Y.  177,  and  Wilk- 
inson, 1  Hale  P.  C.  508,  2  East,  55G.  In  Johnson's  case,  supra,  the 
evidence  was  to  the  effect  that  defendant  took  a  coat  from  a  dummy  in 
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front  of  a  dry  goods  store  and  was  in  the  act  of  carrying  it  off  when 
discovered  by  the  merchant.  There  was  a  chain  attached  to  the  coat 
and  to  the  dummy,  which  had  not  been  severed.  The  court  reversed 
the  case  on  the  ground  that  the  possession  was  not  complete  in  the  taker. 
In  Wilkinson's  case,  supra,  the  injured  party  had  his  keys  tied  to  the 
string  of  his  purse  which  the  defendant  attempted  to  take  from  the 
owners  pocket,  but  was  detected  and  had  the  purse  in  his  hand  when  de- 
tected, but  the  strings  of  the  purse  still  hung  to  the  pocket  by  means  of 
the  keys.  In  that  case  it  was  held  possession  was  not  complete, 
'J'his  issue  was  very  clearly  and  definitely  raised  by  the  testimony  for 
the  defense,  and  the  charge  did  not  submit  it.  Upon  another  trial  this 
issue  should  be  clearly  and  definitely  given  in  the  charge  to  the  jury. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


James  Cotton  v.  The  State. 

No.  3801.     Decided  November  G.  1907. 

Assault  With  Intent  to  Eap^^Speciflo  Intent  to  Eape— Force. 

Upon  trial  for  an  assault  with  intent  to  commit  rape  the  evidence  must  show 
a  specific  intent  to  rape,  and  in  a  case  where  force  is  alleged,  must  go  beyond 
the  mere  possibility  of  such  intent ;  and  where  the  only  force  used  by  the 
accused  was  simply  to  place  his  hand  upon  the  .calf  of  prosecutrix'  leg,  at  night, 
she  being  in  bed  in  a  room  with  her  little  sister,  and  three  younger  brothers,  in 
another  bed  in  the  same  room,  with  an  open  door-way  into  the  room  where  her 
parents  were  within  ten  feet  of  her,  such  assault,  if  it  was  an  assault,  could  not 
reasonably  be  supposed  sufficient  to  overcome  resistance.  See  opinion  for  facts 
stated  not  sufficient  to  authorize  a  conviction  of  assault  with  intent  to  commit 
rape  by  force. 

Appeal  from  the  District  Court  of  Milam.  .  Tried  before  the  Hon.  J. 
C.  Scott. 

Appeal  from  a  conviction  of  assault  with  intent  to  commit  rape; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

U.  8.  Hearrell  and  Monia  J.  Moore,  for  appellant. — On  the  question 
of  intent  and  force;  counsel  cited  some  of  the  authorities  stated  in  the 
opinion. 

F.  J.  McCordj  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Ji:dge. — Appellant  was  charged  with 
making  an  assault  with  intent  to  commit  tlic  crime  of  rape  by  force  upon 
Willie  K.  Smith.  She  tostiliod  that  on  tlie  night  of  the  28th  of 
October  she  was  sleeping  in  the  same  room  with  her  brothers  and  little 
sister,  there  being  two  hvih  in  tlic  room,  slic  and  lior  little  sister  occupy- 
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ing  one  of  them.  The  younger  sister  is  five  years  of  age.  The  number 
of  her  brothers  occupying  the  room  was  three,  the  oldest  being  16 
years  of  age,  and  "looks  as  large  as  a  grown  man."  Adjoining  this  was 
another  room  in  which  slept  her  father  and  mother,  with  an  open  door 
between  them.  The  lamp  in  her  father  and  mother^s  room  was  burn- 
ing, and  shining  so  as  to  throw  light  on  the  foot  of  the  bed  she  occu- 
pied. Some  one  entered  her  room  before  daylight,  and  placed  his 
hand  on  the  calf  of  her  leg,  which  awakened  her.  In  this  connection, 
she  states,  as  follows:  ^^I  woke  up  and  saw  a  negro  standing  at  the 
foot  of  my  bed.  He  had  his  hands  under  the  cover  and  under  my  gown 
and  on  my  leg.  I  raised  up  in  the  bed.  I  saw  the  defendant's  face 
by  the  aid  of  the  lamp  light.  I  can  tell  the  jury  that  negro  is  the  one 
that  I  saw  standing  at  the  foot  of  my  bed.  He  lotfks  like  the  same  one 
that  was  standing  at  the  bed.  The  face  of  tlie  man  that  I  saw  was  light 
yellow.  I  called  papa  when  I  rose  up.  Then  the  man  ran.  He  was 
stooping  and  run  out  of  the  room  into  a  shed  room.  *  ♦  ♦  Papa 
got  up  at  once  when  I  called.  I  told  him  there  was  a  negro  in  the 
house  with  a  red  shirt  on.  The  man  had  on  a  black  crushed  hat.  His 
shirt  was  a  light  red.  *  *  *  I  am  afraid  of  negroes.  My  mother 
and  father  are  afraid  of  negroes.  We  never  had  any  negroes  working 
for  us.  My  mother  wanted  the  light  burning  at  night  for  fear  some 
negro  might  injure  me  or  herself.  I  thought  I  saw  a  negro  once  before 
sometime  last  winter  looking  through  the  window.  That  was  one  night 
and  the  light  was  burning  that  night.  It  was  about  midnight;  that 
was  a  black  looking  negro.  I  just  saw  a  little  of  his  face.  My  brother 
was  in  the  room  that  night.  I  screamed  out  and  told  papa  that  I  saw 
a  negro.  Nobody  has  been  talking  to  me  since  the  last  trial.  *  ♦  * 
I  dreamed  one  time  and  woke  up  and  holloed  for  papa  and  told  him  there 
was  a  negro  in  the  room.  That  was  the  time  I  seen  him  at  the  window. 
I  have  dreamed  on  just  one  occasion.  That  is  when  I  thought  the  man 
was  at  the  window."  On  a  former  trial  this  witness  testified  that  the 
party  who  was  in  her  room  was  sitting  on  the  foot  of  the  bed  with  his 
hand  on  her  leg.  This  time  she  testified  that  he  was  squatting  down  by 
the  bed.  The  father  testifies,  in  substance,  that  he  came  in  the  room 
when  his  daughter  screamed,  and  heard  her  story  and  went  to  the  only 
place  of  egress,  which  was  a  window  in  the  shed  room,  and  looked  about 
the  window  and  found  no  evidence  where  anybody  had  gotten  in  or  out 
of  the  window, — no  tracks.  The  bottom  of  the  window  was  some  four 
or  five  feet  from  the  ground.  Xo  one  heard  any  noise  of  the  entrance 
or  exit  of  the  party  claimed  to  have  been  in  the  house,  and  the  nearest 
point  to  the  house  at  which  any  tracks  were  found  was  about  sixty  or 
seventy  yards.  The  father  immediately  armed  himself  and  went  in 
pursuit  of  the  supposed  assaulting  party;  went  to  the  residence  of  a 
neighbor  where  some  negroes  were  employed,  and  on  reaching  this  point 
inquired  for  a  low,  heavy  set,  black  negro,  and  he  states  that  his  wife 
was  very  easily  awakened ;  any  extra  noise  would  wake  her.  He  further 
states  no  one  heard  this  negro  coming  in  or  going  out,  and  there  was 
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no  way  for  him  to  get  in  or  go  out  except  through  the  window.  When 
the  defendant  was  first  seen  the  next  morning,  he  did  not  have  on  a  red 
shirt,  but  a  jumper  and  blue  shirt.  Tracks  were  found  in  the  field  sixty 
or  seventy  yards  from  the  house;  the  tracks  were  not  compared  with 
the  defendants  or  with  any  shoes  that  he  wore.  The  tracks  were  not 
even  measured.  In  regard  to  the  description  given  by  the  father  of 
the  supposed  burglar  at  the  time  he  went  to  the  residence  of  Mr.  Foster 
looking  for  the  negro  early  in  the  morning  after  the  alleged  assault,  he 
asked  whether  either  of  the  negroes  was  a  heavy  set  black  negro  and 
wore  a  crushed  hat  and  red  shirt.  Foster  told  him  no.  Smith  then 
went  off.  This  is  practically  the  substance  of  the  case.  There  are  a 
few  little  details  with  reference  to  the  identity  of  the  negro  that  are  not 
inserted,  but  in  reference  to  the  attendant  facts  of  the  assault,  we  be- 
lieve, substantially,  the  case  has  been  stated. 

Without  going  into  a  discussion  as  to  the  sufficiency  of  the  evidence 
or  identification,  we  are  of  opinion  this  evidence  does  not  show  an  assault 
with  intent  to  commit  the  crime  of  rape  by  force.  In  order  to  consti- 
tute this  offense  the  consent  of  the  assaulted  female  must  be  wanting 
and  the  assault  by  the  accused  must  be  of  that  character  and  cogency 
that  shows,  on  his  part,  a  purpose  to  have  intercourse  with  the  woman 
despite  any  resistance  she  might  make  under  the  circumstances  and  re- 
quirements of  the  case.  The  girPs  testimony  is  all  that  we  have  in 
reference  to  the  fact  of  the  assault;  she  states  that  during  the  night, 
and  perhaps  not  a  great  while  before  daylight,  she  was  aroused  by 
some  one  having  his  hand  on  the  calf  of  her  leg  that  awakened  her; 
she  sat  up,  saw  that  it  was  a  negro,  the  light  shining  on  him  across  the 
foot  of  her  bed  from  her  father's  room,  and  holloed.  The  alleged  as- 
sailant fled.  In  the  room  was  her  sister  and  three  brothers,  the  older 
one  as  large  as  a  grown  man,  and  in  the  adjoining  room  her  father  and 
mother,  within  six  or  eight  feet,  as  the  testimony  shows ;  at  least  within 
ten  feet  of  her.  However  outrageous  the  conduct  may  have  been,  if 
perpetrated  by  the  defendant,  or  any  other  man,  we  do  not  find  in  this 
testimony  sufficient  evidence  to  indicate  he  intended  to  have  carnal  in- 
tercourse with  the  girl  by  force  and  very  doubtful  without  her  consent. 
Under  our  statutes  and  decisions  construing  it,  this  case  does  not  rise 
to  the  dignity  of  an  assault  with  intent  to  commit  rape  by  force.  For 
some  of  the  authorities  see  Sinnons  v.  State,  44  Texas  Crim.  Rep.,  488 ; 
Graybill  v.  State,  41  Texas  Crim.  Rep.,  286;  Hancock  v.  State,  47  S. 
W.  Rep.,  466 ;  and  on  the  point  that  it  is  essential  that  a  specific  intent 
to  rape  be  established  by  the  evidence  and  that  it  must  go  beyond  the 
mere  possibility  of  such  intent,  see  House  v.  State,  9  Texas  Crim.  App., 
567;  Saddler  v.  State,  12  Texas  Crim.  App.,  194-196;  Peterson  v. 
State,  14  Texas  Crim.  App.,  162-535;  Jones  v.  State,  18  Texas  Crim. 
App.,  485;  Moore  v.  State,  20  Texas  Crim.  App.,  275;  Pless  v.  State, 
23  Texas  Crim.  App.,  73;  Carroll  v.  State,  34  Texas  Crim.  App.,  366; 
Robertson  v.  State,  30  Texas  Crim.  App.,  498;  Shields  v.  State,  32 
Texas  Crim.  Rep.,  498;  Steinke  v.  State,  33  Texas  Crim.  Rep.,  65; 
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Porter  v.  State,  33  Texas  Crim.  Rep.,  385 ;  Marthall  v.  State,  34  Texas 
Crim  Bep.,  22;  Mathews  v.  State,  34  Texas  Criin.  Bep.,  479;  Dockery 
V.  State,  35  Texas  Crim.  Bep.,  487;  and  Ellenberg  v.  Stilte,  36  Texas 
Crim.  Bep.,  139,  as  well  as  tlie  statute  itself,  which  provides  that  rape 
is  constituted  by  the  carnal  knowledge  of  a  woman  without  her  consent, 
obtained  by  force,  threats  or  fraud.  See  article  633,  Penal  Code. 
Article  634,  Penal  Code  is  as  follows:  "The  definition  of  *l*orce'  as  ap- 
plicable to  assault  and  battery,  applies  also  to  the  crime  of  rape,  and  it 
must  have  been  such  as  might  reasonably  be  supposed  sufficient  to  over- 
come resistance,  taking  into  consideration  the  relative  strength  of  the 
parties,  and  other  circumstances  of  the  case.^^  This  was  charged  to 
have  been  an  assault  to  rape  by  force.  Judge  WTiite,  in  his  Annotated 
Penal  Code,  has,  in  paragraph  1103,  collated  some  of  the  authorities. 
That  this  may  have  been  an  assault,  and  if  defendant  was  in  the  house, 
an  outrageous  course  of  conduct  on  his  part,  but  the  facts  do  not  elevate 
it  to  that  position  required  by  said  article  634,  that  the  assault  was  such 
as  might  reasonably  be  supposed  sufficient  to  overcome  resistance,  taking 
into  consideration  the  relative  strength  of  the  parties  and  other  circum- 
stances of  the  case.  Here  we  have  a  girl  in  a  room  with  her  sister  and 
three  brothers,  with  an  open  door-way  into  the  room  where  her  father 
and  mother  were  within  ten  feet  of  her.  The  only  force  used  was  sim- 
ply placing  his  hand  upon  the  calf  of  her  leg,  and  upon  this  being  dis- 
covered he  fled.  The  environments  of  the  girl  at  the  time  were  some 
of  the  attendant  circumstances  of  the  case.  We  are  of  opinion  that 
this  case  does  not  meet  the  re(|uirements  of  the  law. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Ek.  Denton  v.  The  State. 

N6.  3883.     Decided  November  6,  1907. 

Local  Option — Charge  of  Court — ^Malt  Liquor  License — ^Intoxicants. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  defendant's  evi- 
dence showed  that  the  liquor  sold  was  a  non-intoxicant,  the  mere  fact  that 
defendant  had  a  United  States  malt  license,  would  not  be  evidence  of  the  fact  that 
he  was  selling  intoxicating  liquor,  and  a  special  charge  presenting  this  issue  should 
have  been  given. 

Appeal  from  the  County  Court  of  Hopkins.  Tried  below  before  the 
Hon  T.  J.  Eussell. 

Appeal  from  a  conviction  of  violating  the  local  option  law;  penalty, 
a  fine  of  $25,  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

C.  E.  Sheppard,  for  appellant 

Digitized  by  VjOOQ  IC 


1907.]  Reinhard  v.  The  State.  59 

F,  J.  McCord,  Assistant  Attorney-Greneral,  for  the  State. 

BROOKS,  Judge. — This  is  a  conviction  for  violating  the  local  option 
law,  the  punishment  being  assessed  at  $26  and  thirty  days  confinement 
in  the  county  jail. 

Among  other  special  charges,  appellant  asked  the  court  to  give  the 
following : 

"You  are  further  instructed  herein  that  the  defendant,  under  the 
laws  of  the  United  States^  was  required  to  obtain  a  license  to  sell  malt 
liquor,  whether  said  malt  liquor  was  intoxicating  or  not,  and  the  mere 
possession  by  the  defendant  of  such  internal  revenue  license  would  not 
warrant  or  authorize  a  finding  against  the  defendant,  but  can  only  be 
considered  by  you  with  any  other  evidence  in  the  case,  and  as  part  of 
the  same,  in  determining  under  the  instructions  of  the  court  given  you, 
as  to  whether  the  defendant  is  guilty  of  the  offense  charged  in  the  in- 
formation, and  I  instruct  you  that  if  the  defendant  sold  malt  liquor 
said  license  would  be  necessary  under  the  law  whether  said  malt  liquor 
was  intoxicating  or  not,  and  the  fact  that  he  had  such  license  does  not 
imply  that  the  liquor  he  sold  was  intoxicating.^^ 

The  court  refused  to  give  this  instruction  and  the  evidence  in  the 
case  shows  that  appellant  had  license  to  sell  malt  liquor,  and  it  does  not 
necessarily  follow  that  because  liquor  is  malt  liquor,  it  is  an  intoxicating 
liquor  as  that  term  has  heretofore  been  defined  by  the  decisions  of  this 
court.  In  other  words,  the  liquor  may  be  a  malt  liquor  and  yet  be  a  non- 
intoxicant.  We  are  not  passing  upon  the  question  as  to  whether  the 
evidence  in  this  case  warranted  the  conviction.  We  think  it  does,  but 
the  converse  of  the  proposition  was  aptly  presented  by  the  evidence. 
That  is  to  say,  the  defendant's  evidence  showed  that  the  liquor  sold  to 
prosecuting  witness  was  a  non-intoxicant,  and  the  mere  fact  that  ap- 
pellant had  a  malt  license  would  not  be  evidence  of  the  fact  that  he 
was  selUng  intoxicating  liquor.  See  Barnes  v.  State,  44  S.  W.  Rep., 
491,  where  the  exact  question  here  raised  is  fully  discussed. 

We  do  not  think  there  is  any  merit  in  appellant's  other  assignments 
of  error,  but  for  the  one  pointed  out  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Joe  Reinhard  v.  The  State. 

No.  381(5.     Decided  November  6,  1907. 

1. — ^Murder  in  First  Degree— Bill  of  Exceptions — Special  Venire. 

Where  a  motion  to  quash  the  special  venire  has  not  been  reserved  by  bill  of 
exceptions,  it  cannot  be  considered  on  appeal. 

f. — ^Same — Challenge  for  Canse — Jnxy  and  Jnry  Law — Bill  of  Exceptions. 

Where  the  challenges  for  cause  are  not  sufficiently  set  out  in  the  bill  of  ex- 
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ceptions,  they  cannot  be  considered  on  appeal;   besides  the  court  was  justified 
in  overruling  the  causes  for  challenges. 

3. — Same— Evidence— letter — ^Arrest — ^Insanity — ^Duress. 

Where  in  a  trial  for  murder,  it  appeared  that  the  defendant  before  the  homi- 
cide, and  upon  solicitation  of  a  justice  of  the  peace,  went  to  the  house  of 
deceased,  whom  he  was  charged  to  have  seduced,  and  was  asked  to  marry  by  said 
justice,  and  while  waiting  there  for  the  license,  shot  the  deceased  and  himself, 
there  was  no  error  in  permitting  said  justice  of  the  peace  to  testify  to  the 
contents  of  a  certain  letter  he  had  written  to  the  father  of  defendant  and  which 
defendant  had  read,  and  also  certain  conversations  between  these  parties  with 
regard  to  the  seduction  of  deceased  by  defendant,  to  the  eflfect  that  defendant  must 
marry  her,  or  else  be  prosecuted  for  seduction,  and  this,  although  defendant  may 
have  been  under  arrest  or  duress  for  such  seduction;  besides  the  testimony  was 
admissible  on  the  question  of  insanity  which  was  relied  on  as  a  defense. 

4. — Same— Declaration  of  Defendant — Confession. 

Where  upon  trial  for  murder  the  State  introduced  testimony  with  reference 
to  the  statements  of  defendant,  which  were  made  to  the  State's  witness  in  the 
nature  of  a  confession  when  the  defendant  was. not  under  arrest,  the  same  was 
admissible. 

5, — Same— Evidence— Insanity. 

Upon  trial  for  murder  testimony  to  the  eflfect  that  defendant's  father  and  uncle 
had  known  the  family  of  defendant  on  the  paternal  and  maternal  sides  in  the 
ascending  line  as  well  as  collateral  kin,  and  that  no  member  of  said  family  had 
been  charged  with  crime,  etc.,  up  to  the  time  of  the  trial  of  defendant,  and  which 
had  no  bearing  on  the  question  of  insanity,  was  inadmissible. 

6. — Same— Evidence— Declarations  of  Defendant. 

Upon  trial  for  murder,  where  the  mother  of  defendant  upon  cross-examination 
denied  that  she  had  declared  upon  reaching  the  home  of  the  deceased,  where 
she  found  the  defendant  lying  on  the  floor  where  he  had  shot  himself,  that  she 
cried  out,  *'Oh  Joe,  I  begged  you  not  to  do  this,  and  you  have  gone  and  done 
it  any  way";  there  was  no  error  in  permitting  the  State  to  introduce  a  witness 
to  show  that  the  defendant's  mother  immediately  upon  her  arrival  at  the  side 
of  her  son  did  make  such  declaration,  and  that  the  defendant,  looking  at  the 
deceased,  then  said,  "The  wretch, .  she  thought  she  could  do  with  me  as  she 
wished,  and  if  it  was  to  do  over  I  would  do  it  again."  This  was  admissible  as 
original  evidence. 

7. — Same— Argument  of  Conni^l — ^Allusion  to  Defendant's  Failure  to  Testify. 

Where  upon  trial  for  murder,  the  mother  of  deceased  had  testified  that  the 
defendant  had  declared  to  her  and  her  deceased  daughter  that  if  the  matter 
got  into  court  (referring  to  himself  and  deceased),  there  would  be  some  dead 
people  lying  around  there;  and  it  was  not  clear  from  the  defendant's  bill  of 
exceptions,  or  the  explanation  of  the  court  that  this  statement  was  made  by 
defendant  to  the  witness  and  deceased  alone,  but  that  other  parties  were  present, 
there  was  no  error  in  the  State's  counsel's  argument  in  commenting  on  this  state- 
ment, and  that  it  was  not  denied  or  controverted ;  as  the  ruling  of  the  court  will 
be  presumed  to  be  correct. 

8. — Same— Misconduct  of  Jury — Adjournment. 

Where  upon  appeal  from  a  conviction  of  murder,  the  matter  of  the  misconduct 
of  the  jury  was  not  filed  until  some  days  after  the  adjournment  of  the  trial 
court,  it  could  not  be  considered. 

Appeal  from  the  District  Court  of  Kerr.  Tried  below  before  the 
Hon.  B.  H.  Burney. 

Appeal  from  a  conviction  of  murder  in  the  first  degree,  penalty,  im- 
prisonment for  life  in  the  penitentiary. 

The  opinion  states  the  case. 
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W.  C.  Linden,  Lew  Wallace  and  Jno.  R.  Storms,  for  appellant. — If 
the  statement  of  counsel  was  a  reference  to  the  defendant's  failure  to 
testify,  if  it  could  have  been  corrected  at  all,  could  have  only  been  cor- 
rected by  a  charge  of  the  court  to  disregard  the  same.  The  evidence 
clearly  shows  that  it  was  a  reference  to  the  defendant's  failure  to  testify, 
because  there  were  only  two  witnesses  to  these  remarks,  living,  the  de- 
fendant, whom  it  was  claimed  had  made  them,  and  Mrs.  Kutzer,  who 
had  testified  to  them,  who  is  referred  to  in  the  remarks  of  counsel  as 
"that  old  woman/'  Hanna  v.  State,  46  Texas  Crim.  Rep.,  5;  Jordan 
v.  State,  29  Texas  App.,  595;  Wilkins  v.  State,  33  Texas  Crim.  Eep., 
320;  Hunt  v.  State,  28  Texas  Crim.  App.,  149;  AJvilla  v.  State,  32 
Texas  Crim.  Eep.,  136 ;  Code  of  Crim.  Proc.,  art.  770 ;  Hankins  v.  State, 
39  Texas  Crim.  Eep.,  262;  McTherson  v.  .State,  15  S.  W.  Eep.,  174; 
State  v.  Baldoser,  88  Iowa,  57 ;  Baughman  v.  State,  14  Texas  Ct.  Eep., 
254 ;  Johnson  v.  State,  31  Texas  Crim.  Eep.,  464. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  murder 
in  the  first  degree,  a  life  sentence  being  awarded. 

When  the  case  was  called  for  trial  motion  was  made  to  quash  the 
special  venire.  This  is  found  in  the  record,  and  the  assignment  of  error 
based  upon  it  being  overruled.  Bill  of  exceptions  was  not  reserved,  and 
as  presented  it  cannot  therefore  be  considered. 

Challenge  for  cause  was  interposed  to  some  of  the  jurors,  which, 
being  overruled,  they  were  peremptorily  excused.  Error  is  assigned  be- 
cause appellant  was  forced  to  exhaust  some  of  his  peremptory  challenges 
upon  said  jurors,  and  thereafter  jurors  were  forced  upon  him  which 
were  objectionable.  The  bill  of  exceptions  does  not  show  any  real  ob- 
jection to  the  jurors  who  sat  in  the  case,  but  that  phase  of  the  question 
is  unnecessary  to  be  discussed,  because  the  bill  of  exceptions,  as  ex- 
plained by  the  court,  justified  the  court  in  overruling  causes  for  chal- 
lenge. 

The  State  introduced  Herman  Schultze,  justice  of  the  peace,  who 
testified  that  he  w^rote  a  letter  to  the  father  of  appellant  in  regard  to  a 
proposed  settlement  between  defendant  and  his  family,  and  the  family 
of  the  deceased  Earnestine  Kutzer,  which  was  then  pending  in  regard 
to  a  report  that  said  Earnestine  Kutzer  was  pregnant  by  defendant, 
the  substance  of  which  letter  was  that  the  witness  would  not  permit  the 
settlement  to  be  made,  and  if  the  matter  was  not  settled  at  once  the 
witness  would  have  to  report  the  same  to  the  courts,  and  that  he  also 
said  to  appellant's  father  that  he  was  as  deep  in  the  trouble  as  was  the 
defendant,  and  that  on  the  twenty-sixth,  or  the  following  day  he  reached 
the  home  of  defendant  and  his  father,  and  discussed  the  matter  with 
them,  and  that  he  then  told  defendant  that  he  could  not,  as  an  ofiScer, 
permit  the  proposed  settlement  to  be  made,  and  he  referred  to  what  had 
been  told  him  by  Mr.  Kutzer,  father  of  the  girl,  to  the  eflfect  that  an 
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abortion  w^s  to  be  committed  upon  the  girl;  that  appellant  and  his 
father  stated  they  thought  the  matter  had  been  settled  that  morning 
and  the  girl  was  to  go  away ;  that  witness  insisted  that  defendant  should 
go  with  him  to  Kutzer  and  arrange  to  marry  the  girl  or  make  some 
settlement  of  the  matter  satisfactory  to  Kutzer;  that  appellant's  father 
told  appellant  that  perhaps  he  had  better  go  with  the  witness  and  had 
better  marry  the  girl.  Appellant  consented  to  go,  and  that  witness 
knew  froipi  the  conversation  that  appellant  had  read  the  letter  written 
by  him  to  appellant's  father  the  previous  day;  that  he  thought  he  had 
signed  the  letter  officially.  The  substance  of  this  letter,  without  going 
farther  into  it,  was  to  the  effect  that  Earnestine  Kutzer,  the  deceased, 
was  pregnant,  and  that  appellant  was  the  author  of  her  disgrace,  and 
the  justice  of  the  peace  was  trying  to  induce  him  to  marry  the  girl, 
and  would  not  permit  his  procuring  an  abortion.  Appellant  went  with 
the  justice  of  the  peace  to  the  residence  of  Kutzer  where,  after  talking 
the  matter  over,  the  justice  of  the  peace,  phoned  to  Kerrville  to  secure 
a  license  to  marry  them.  The  bill  does  not  show  that  appellant  agreed 
to  this,  though  he  did  not  disagree.  A  short  time  afterward,  and  while 
at  the  residence  of  Kutzer,  appellant  went  in  the  room  where  the  girl 
was,  and  after  talking  with  her  awhile  shot  her  to  death,  and  then  tried 
to  kill  himself  by  shooting.  It  is  contended  that  appellant  was  under 
duress  at  the  time,  and  all  of  this  testimony  was  inadmissible.  It  will 
be  noted  that  at  the  time  of  the  occurrence,  if  under  arrest  at  all,  he 
was  held  for  a  different  offense,  to  wit :  seduction,  there  having  been  no 
charges  preferred  however.  Under  this  state  of  case  we  are  of  opinion 
that  appellant  was  not  under  arrest,  and  as  before  stated,  if  so,  it  was 
for  seduction  and  not  for  this  homicide.  This  testimony  was  therefore 
admissable  even  though  he  was  under  arrest.  See  Mathis  v.  State,  39 
Texas  Crim.  Eep.,  549.  We  believe  this  was  admissible  upon  an- 
other ground;  that  is,  touching  his  insanity,  as  that  was  the  real  de- 
fense upon  which  appellant  relied  in  the  case.  See  Burt  v.  State,  38 
Texas  CririT:  Rep.,  439  and  Cannon  v.  State,  41  Texas  Crim.  Eep.,  467. 
Error  is  assigned  in  regard  to  the  introduction  of  the  testimony  of 
Dr.  Jones  on  the  ground  that  tlie  statements  of  appellant  were  not  volun- 
tary. It  was  in  the  nature  of  a  confession,  and  the  party  not  being  un- 
der arrest,  it  was  clearly  admissible.  However,  appellant  does  not  brief 
this  assignment.  There  is  also  an  assignment  upon  the  ruling  of  the 
court  rejecting  the  evidence  of  appellant's  father,  John  Reinhard,  and 
in  refusing  to^Dcrmit  him  to  prove  by  his  father,  John  Reinhard,  and 
his  uncle,  Jacob,  that  they  had  known  the  family  of  the  defendant  on 
the  paternal  and  maternal  sides  in  the  ascending  line  as  well  as  collateral 
kin,  and  that  no  members  of  said  families  had  been  charged  with  crime, 
nor  had  committed  any  offense  up  to  the  time  of  the  trial  of  this  de- 
fendant. No  authorities  are  cited  in  support  of  this  proposition,  nor 
any  tangible  reason  given,  it  occurs  to  us,  why  this  testimony  was  ad- 
missible.    We  do  not  understand  exactly  what  bearing  or  how  this  would 
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relate  to  the  question  of  insanity,  nor  do  we  think  it  necessary  to  discuss 
it. 

While  Mrs.  Reinhard,  mother  of  defendant,  was  being  cross-examined, 
she  was  asked  if  it  was  not  a  fact  that  immediately  upon  her  arrival  at 
the  side  of  her  son,  appellant,  at  the  home  of  the  deceased,  where  he  was 
lying  on  the  floor  in  the  room  where  he  had  shot  himself,  she  cried  out, 
"Oh  Joe,  I  begged  you  not  to  do  this  and  you  have  gone  and  done  it 
anyhow/'  Objection  was  urged  to  this  because  it  was  the  remark  of  a 
bystander,  not  a  part  of  the  res  gestae,  and  would  not  be  the  subject  of 
legitimate  impeachment,  because  it  would  be  immaterial  and  collateral. 
Before  being  overruled,  she  answered  in  the  negative.  Then  the  State 
was  permitted  to  introduce  Mrs.  Mertz,  and  offered  to  prove  by  her  that 
Mrs.  Reinhard,  immediately  upon  her  arrival  at  the  side  of  the  defend- 
ant, where  he  was  lying  at  said  place,  cried  out,  "  Oh  Joe,  I  begged  you 
not  to  do  this  and  you  have  gone  and  done  it  anyhow."  That  appellant 
then  looked  at  deceased,  Earnestine  Kutzer  lying  on  the  sofa,  and  said 
in  German,  "The  wretch,  she  thought  she  could  do  with  me  as  she 
wished,  and  if  it  was  to  do  over,  I  would  do  it  again."  Appellant  ob- 
jected on  the  ground  that  it  was  a  remark  of  a  bystander,  no  part  of  the 
res  gestae,  and  answer  was  not  in  response  to  the  alleged  statement. 
That  Dr.  Schnell  had  testified  that  he  arrived  at  the  place  of  the  shoot- 
ing before  Mrs.  Reinhard  and  was  there  at  the  time  Mrs.  Reinhard  ar- 
rived, and  that  the  defendant  was  in  a  state  of  collapse  and  practically 
unconscious  at  that  time,  and  it  is  urged  from  this  it  appeared  that  de- 
fendant was  irrational  and  irresponsible  and  not  in  a  condition  to  be  held 
responsible  for  his  utterances.  We  are  of  opinion  this  was  admissible.  It 
was  not  the  remark  of  a  bystander,  as  that  matter  is  legally  understood. 
This  does  not  come  within  the  authority  of  Felder  v.  State,  23  Texas 
Crim.  App.,  477 ;  Sauls  v.  State,  30  Texas  Grim.  App.,  496,  or  in  that 
line  of  authorities.  Here  the  remark  was  pointedly  directed  to  appellant, 
and  his  answer,  pointing  to  his  deceased  victim  lying  on  the  sofa,  indi- 
cated that  he  understood  the  whole  matter,  and  it  was  admissible  as 
original  evidence,  and  in  our  opinion  had  a  further  bearing  upon  the 
question  of  insanity,  but  it  was  clearly  admissible  as  original  evidence  in- 
dependent of  any  question  of  insanity. 

The  following  bill,  with  reference  to  the  introduction  of  the  testimony 
of  Pancratz,  need  not  be  considered,  as  the  bill  was  refused  by  the  court, 
and  it  was  not  otherwise  verified. 

Mrs.  Kutzer  testified  for  the  State  that  she  was  the  mother  of  the  de- 
ceased, and  that  at  a  time  when  she  and  the  deceased  and  no  other  per- 
sons were  present,  the  defendant  said  to  them  referring  to  a  matter  be- 
tween himself  and  the  deceased,  "If  this  thing  gets  into  the  court  there 
will  be  some  dead  people  lying  around  here."  Mr.  Morriss,  counsel  for 
the  State,  in  his  argument,  referred  to  this  evidence  as  bearing  upon 
the  question  of  express  malice  and  murder  in  the  first  degree,  and  said, 
"Gentlemen  of  the  jury,  there  is  abundant  evidence  of  express  malice 
found  in  the  threat  that,  'if  this  matter  gets  into  the  court  there  will 
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bo  some  dead  bodies  here,  made  by  tlie  defendant."  You  know  that  old 
woman  testified  to  the  threat,  and  it  is  not  denied  or  controverted  by  any 
suspicious  circumstance."  Appellant's  counsel  here  stopped  said  at- 
torney and  excepted  to  the  argument.  A  controversy  arose  as  to  the  lan- 
guage used  by  State's  counsel ;  he  said  to  the  court,  "I  know  what  I  said 
because  I  was  very  guarded  in  saying  it."  Exception  was  reserved,  al- 
leging that  the  remark  was  a  reference  and  allusion  to  defendant's  fail- 
ure to  testify.  This  is  practically  as  the  bill  was  made  and  presented 
to  the  court.  The  court,  however,  explains,  as  follows :  "That  the  wit- 
ness Mrs.  Kutzer  did  not  say  that  no  other  persons  were  present,  but  said 
that  the  statement  by  defendant  was  made  to  her  and  her  daughter,  but 
it  appears  that  they  were  the  only  parties  present,  considering  her  en- 
tire testimony."  This  leaves  the  bill  in  such  a  confused  and  uncertain 
state  that  we  hardly  know  just  what  it  does  mean.  An  examination  of 
the  testimony  of  Mrs.  Kutzer  leaves  it  somewhat  doubtful,  and  in  about 
as  uncertain  condition  as  does  the  bill  of  exceptions.  There  are  decis- 
ions which  go  to  the  extent  of  holding  that  where  the  defendant  and  wit- 
ness alone  are  together,  and  the  w^itness  details  a  conversation  of  ma- 
terial character,  and  the  accused  does  not  take  the  witness  stand,  an  ar- 
gument which  in  effect  would  refer  to  the  failure  of  defendant  to  testify, 
by  stating  that  no  witness  denied  the  said  statement,  etc.,  the  cases  have 
been  reversed ;  but  here  an  examination  of  the  facts  in  aid  of  the  bill  of 
exceptions  is  permissible,  as  the  court  refers  to  the  evidence  to  show  that 
Mrs.  Kutzer  had  other  daughters  besides  the  deceased.  As  the  bill  is 
presented  in  its  uncertain  condition,  we  do  not  believe  it  calls  for  a  re- 
versal of  the  judgment.  An  examination  of  Mrs.  Kutzer's  testimony 
bears  out  the  statement  of  the  court  that  Mrs.  Kutzer  did  not  say  there 
were  no  other  persons  present,  but  she  did  state  that  the  statement  was 
made  to  her  and  her  daughter,  and  then  draws  a  conclusion,  in  a  gen- 
eral way,  that  these  were  the  only  parties  present.  Wherever  a  bill  of 
exceptions  brings  to  the  attention  of  this  court  a  matter  for  review,  it 
must  be  specific  and  certain  enough  to  point  out  the  error  and  not  leave 
it  to  inference.  The  ruling  of  the  trial  court  will  be  presumed  to  be 
correct,  and  in  order  to  overcome  this  presumption,  the  record,  in  a  legal 
way  and  with  legal  sufficiency,  must  manifest  the  error  requiring  a  re- 
versal of  the  ruling  of  the  trial  court.  We  do  not  believe  this  bill  is  in 
such  condition  that  it  requires  us  to  reverse  this  judgment. 

Misconduct  of  the  jury  is  relied  upon,  in  that  they  discussed  the  fail- 
ure of  appellant  to  testify  in  his  own  behalf  during  the  trial.  The 
statement  of  facts  in  regard  to  this  matter  was  not  filed  until  some  days, 
eighteen  or  twenty  perhaps,  after  the  adjournment  of  court.  This  could 
not  be  done.  Evidence  in  regard  to  motion  for  a  new  trial  must  be 
filed  during  the  term  in  order  to  warrant  its  revision.  See  Mikel  v. 
State,  43  Texas  Crim.  Rep.,  617,  and  Black  v.  State,  41  Texas  Crim. 
Rep.,  185. 

We  are  of  opinion  that  the  court's  charge  is  suflScient,  and  that  there 
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is  nothing  in   the  contentions  of  suflSeient  importance   to   require  a 
reversal  from  this  standpoint. 

As  the  record  is  presented,  we  do  not  believe  that  there  are  any 
errors  of  sufficient  importance  to  require  a  reversal  of  the  judgment 
and  it  is  therefore  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


John  Owen  v.  The  State. 

No.  3829.     Decided  November  13.  1907. 

1. — ^Knrder  in  Second  Degree— Plea — Statement  to  Jury — Statutes  Conitmed. 

Where  upon  trial  for  murder,  after  the  jury  were  impaneled,  the  indictment 
read,  and  the  plea  of  not  guilty  entered,  defendant  then  proposed  to  make  a 
statement  to  the  jury  of  what  he  expected  to  prove,  to  which  the  State  objected, 
which  objection  was  sustained.  Held,  that  there  was  no  error,  as  such  state- 
ment was  not  offered  at  the  proper  time  under  article  697,  Code  Criminal  Pro- 
cedure. Query :  What  would  be  the  effect  of  a  refusal  at  the  proper  time  to 
hear  such  statement  is. not  decided. 


-Evidenoe— KaUce— m-wlU. 
Upon  trial  for  murder  there  was  no  error  in  permitting   the  prosecution   to 
prove  that  defendant  cursed  and  abused   the  deceased  from  about  a  year  prior 
to  the  killing  up  to  within  a  short  time  of  the  homicide. 

S. — Same— Syidenoe — ^Threats. 

Upon  trial  for  murder  there  was  no  error  in  admitting  defendant's  declarations 
in  speaking  of  the  deceased  some  time  before  the  homicide,  to  the  effect  that  when 
he  got  ready  to  leave  he  would  show  them  a  trick. 

4u — Same— Evidenoe— Motive— Malloe. 

Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  intro- 
duce declarations  of  the  defendant,  made  several  months  before  the  homicide,  to 
the  effect  that  he  had  a  good  notion  to  cut  the  throat  of  deceased,  because  she 
aggravated  him  in  not  living  with  him.  , 

5. — Same-— Erldence — ^Mental  Attitade  of  Parties — Shorthand  Facts. 

Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  introduce 
testimony  showing  that  at  times  before  the  homicide  when  defendant  would  be 
talking  about  his  wife  he  was  mad  or  appeared  to  be  mad  and  angry.  This  is  a 
shorthand  rendering  of  the  facts  which  are  more  or  less  incapable  of  being  fully 
and  accurately  detailed  so  as  to  convey  the  truth  as  the  witness  sees  it,  and  thus 
impresses  it  upon  the  minds  of  the  jury. 

S. — Same— Evidence — ^Hypothetical  (Question — ^Expert  Testimony — ^Morphine. 

Upon  trial  for  murder  where  objections  were  made  by  the  defense  to  the 
manner  of  putting  the  hypothetical  questions  to  experts  with  reference  to  the 
effect  of  morphine,  which  seems  to  have  been  administered  to  the  deceased  by  her 
mother  to  alleviate  pain  shortly  after  the  blow  was  inflicted  upon  deceased  by 
defendant,  because  the  State  omitted  the  matter  of  morphine  in  such  question ;  and 
the  record  disclosed  that  the  expert  witnesses  were  thoroughly  questioned  by  the 
defendant's  counsel  with  reference  to  the  effect  of  the  morphine,  there  was  no 
error.  Neither  did  it  appear  that  morphine  was  administered  in  the  manner  im- 
plied by  the  court's  hypothetical  question  to  which  defendant  objected ;  or  that 
any  injury  resulted. 

7. — Same— Evidence — ^Indirect  Threat. 

On  trial  for  murder  there  was  no  error  in  admitting  the  declaration  of  defendant 
that  if  deceased  did  not  live  with  him  that  she  would  not  have  the  pleasure  of 
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living  with  any  other  man ;  it  having  been  shown  that  defendant  was  jealous  of  de- 
ceased and  that  the  trouble  arose  from  this  fact 

8. — Same— BTidenoe^-Cliaraeter  of  Wound. 

Upon  trial  for  murder  there  was  no  error  to  admit  testimony  that  blood  ran 
from  the  ear  of  the  deceased,  and  oozed  through  the  pillow,  to  show  the  seriousness 
of  the  wound. 

9. — Same— Intent  to  Kill— Charge  of  Conrt — ^Morphine. 

Upon  trial  for  murder  where  the  court*B  charge  submitted  the  issues  of  the 
case  not  only  as  to  the  intent  of  the  accused,  but  also  as  to  his  want  of  respon- 
sibility for  the  homicide  if  death  occurred  by  means  of  morphine,  there  was  no 
error. 

Appeal  from  the  District  Court  of  Wood.  Tried  below  before  the 
Hon,  E.  W.  Simpson. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
forty-eight  years  imprisonment  in  the  penitentiary. 

The  following  statement  of  the  case  by  the  Assistant  Attorney-Gen- 
eral is  substantially  correct :  The  record  discloses  that  the  appellant  and 
the  deceased  were  husband  and  wife.  They  had  been  married  some 
two  years;  did  not  live  happily  together  and  that  there  were  frequent 
separations.  At  the  time  of  the  killing  they  had  been  separated  some 
time.  On  the  night  of  February  16,  1907,  the  defendant  came  to  the 
house  where  his  wife  was  living  with  her  children  by  former  marriage. 
After  supper  the  appellant  and  his  wife,  the  deceased,  together  with 
other  members  of  the  family  started  to  walk  over  to  the  house  of  the 
mother  of  deceased  some  half  a  mile  distant.  The  deceased  and  his 
wife,  walking  in  advance,  followed  by  the  children  and  the  witness 
Barney  Holmes  who  was  leading  his  horse.  Suddenly  her  son,  Olive 
Smith,  heard  the  defendant  say  something  when  his  mother  cried 
out,  "run  here  he  is  going  to  hurt  me,"  which  remark  was  followed 
by  a  blow  distinctly  heard  by  these  parties  who  ran  up,  found  the 
deceased  lying  upon  the  ground,  the  defendant  standing  over  her  with 
a  45-pistol,  where  he  stood  a  moment  or  two  and  then  disappeared 
and  was  never  seen  any  more  until  he  was  arrested  in  Louisiana  some 
month  or  so  afterwards  and  returned  to  the  jail  of  Wood  County. 
His  wife  lived  some  twelve  or  fourteen  hours;  she  received  a  terrible 
blow  on  the  head  which  fractured  the  skull,  produced  concussion  of 
the  brain  from  which  she  died.  The  mother  of  the  deceased  some 
two  hours  after  the  lick  was  inflicted  administered  to  her  a  dose  of 
morphine  which  quieted  her  awhile  but  afterwards  she  recovered  from 
the  eflfect  of  the  dose  and  continued  to  suffer  terrible  agony  until  the 
time  of  her  death. 

The  defendant  contended  that  he  had  no  intention  of  killing  the 
deceased  when  he  struck  her;  that  the  weapon  used  was  not  in  its 
nature  calculated  to  produce  death;  that  the  dose  of  morphine  either 
caused  her  death  or  her  death  was  superinduced  by  the  use  of  mor- 
phine. 

Jf .  D.  Carloch,  for  appellant. 
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F.  J.  McCord,  Assistant  Attoraey-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  mur- 
der in  the  second  degree,  the  punishment  assessed  being  forty-eight 
years  confinement  in  the  penitentiary,  for  the  alleged  murder  of  his 
wife. 

The  first  bill  of  exceptions  recites  that  after  appellant  had  entered 
his  plea  of  not  guilty  and  after  the  jury  had  been  empaneled,  he  re- 
quested the  court  that  he  be  allowed  to  state  to  the  jury  in  substance 
his  defense  in  order  that  the  jury  might  be  fully  informed  of  the 
nature  and  character  and  extent  of  his  defense.  To  this  the  dis- 
trict attorney  objected  and  the  court  sustained  the  objection.  Then 
follows  in  the  bill  matters  that  were  intended  to  be  stated  to  the  jury. 
Article  697  of  the  Code  of  Criminal  Procedure,  provides,  first:  The 
indictment  shall  be  read  to  the  jury  by  the  district  or  county  attorney ; 
second,  the  special  pleas,  if  any,  shall  be  read  by  the  defendants 
counsel,  and  if  the  plea  of  not  guilty  is  also  relied  upon,  it  shall  be 
stated;  third,  that  the  counsel  prosecuting  for  the  State  shall  inform 
the  jury  the  nature  of  the  accusation  and  the  facts  which  are  expected 
to  be  shown  by  the  State;  fourth,  the  testimony  on  the  part  of  the 
State  shall  be  introduced;  fifth,  the  nature  of  the  defenses  relied  upon 
shall  be  stated  by  the  counsel  of  the  defendant,  and  what  are  the  facts 
expected  to  be  proved  in  their  support;  sixth,  the  testimony  on  the 
part  of  the  defendant  shall  be  introduced,  and,  seventh,  rebutting  tes- 
timony may  be  ofiEered  on  the  part  of  the  State  and  of  the  defendant. 
In  a  subsequent  article  it  is  provided  that  testimony  may  be  introduced 
at  any  time  before  the  argument  of  a  cause  is  concluded,  if  it  appears 
that  it  is  necessary  to  a  due  administration  of  justice.  In  Holsey  v. 
State,  24  Texas  Crim.  App.,  35,  it  was  held  that  where  the  prose- 
cution had  failed  to  make  a  statement  to  the  jury  of  the  State's 
case,  as  provided  in  subdivision  three  above  quoted,  that  it  was  not  re- 
versible error  unless  it  was  shown  or  be  made  reasonable  to  appear 
that  injury  had  been  done  the  accused  by  such  failure.  We  passed 
on  a  somewhat  similar  question  to  the  one  here  involved  at  the  present 
term  in  the  case  of  Sue  v.  State.  That  case,  however,  is  to  be  dis- 
tinguished from  this  in  that  appellant  proposed  to  enter  into  an 
argument  on  the  force  and  effect  of  his  testimony  in  making  the 
statement  which  was  refused  by  the  court.  The  substance  of  that 
case  is  that  appellant  would  not  have  a  right  to  argue  his  case  but 
simply  make  a  statement  of  the  issues  and  of  the  facts  supporting  such 
issues,  and  further,  in  order  to  require  a  reversal,  it  must  be  shown 
that  appellant  suffered  some  injury  or  that  the  force  and  effect  of  such 
refusal  was  reasonably  calculated  to  injure  his  legal  status  and  rights. 
Taking  the  bill  here  as  stated  in  the  record,  we  find  that  when  the  jury 
were  empaneled,  the  indictment  read,  and  the  plea  of  not  guilty  en- 
tered, appellant  then  proposed  to  make  his  statement.  There  was 
no  error  in  the  court  refusing  the  statement  at  this  stage  of  the  pro- 
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ceedings.  It  may  have  been  tliis  peculiar  condition  of  things  that  in- 
duced the  court  to  refuse  to  permit  the  statement  to  be  made.  The 
statement  was  not  again  offered  at  the  proper  time,  so  far  as  the  bill 
is  concerned.  Nor  is  there  anything  in  the  bill  to  make  it  appear 
that  in  the  due  order  of  the  proceedings,  appellant  offered  to  make 
the  statement  at  the  time  authorized  by  the  statute,  or  that  the  court 
refused  to  hear  a  statement  or  permit  it  to  go  to  the  jury  as  provided 
by  the  statute.  If  it  had  been  offered  at  the  proper  time  we  would 
presume  in  the  absence  of  the  contrary  showing  that  the  court  would 
have  permitted  the  statement  to  have  been  made.  As  the  bill  pre- 
sents the  matter,  we  do  not  feel  called  upon  to  decide  what  would  be 
the  effect  of  a  refusal  at  the  proper  time  to  hear  such  statement,  but  in 
passing,  however,  we  would  state  wherever  the  statute  provides  a  matter 
that  may  redound  to  the  benefit  of  the  accused  on  his  trial,  or  that  is 
authorized  in  his  behalf,  such  provision  of  the  statute  should  be 
complied  with  and .  enforced.  Whatever  the  courts  may  think  about 
such  proceedings  the  Legislature  has  so  provided,  and  the  safe  rule  is 
to  follow  statutory  enactments.  To  say  the  least  of  it,  it  will  avoid 
questions  for  decisions  upon  appeal  without  any  necessity  for  such 
questions. 

Error  is  assigned  with  reference  to  the  action  of  the  court  to  per- 
mit the  prosecution  to  prove  that  appellant  cursed  and  abused  his 
wife,  the  deceased,  from  about  a  year  prior  to  the  killing  up  to  within 
a  short  time  of  the  homicide.  These  bills  are  approved  with  the  ex- 
planations by  the  trial  court  that,  "The  State's  theory  was  a  contin- 
uous course  of  ill  treatment  and  manifestations  of  ill-will  toward  his 
wife  from  the  time  of  the  marriage,  and  this  character  of  evidence  was 
admitted  to  show  malice  and  ill-will." 

There  are  two  bills  reserved  to  the  ruling  of  the  court  permitting  the 
witness  to  testify  that  at  the  defendant's  house  one  day  he  heard  de- 
fendant make  a  remark,  speaking  of  his  wife,  the  deceased,  in  reference 
to  them  going  to  the  town  of  Lindale,  and  after  this  testimony  was 
introduced,  the  defendant  said  that  "when  he  got  ready  to  leave  he 
would  show  them  a  trick."  Objection  was  urged  to  this  testimony. 
This  was  in  the  nature  of  a  threat  and  clearly  admissible. 

The  witness  Willie  Smith,  testified,  over  appellant's  objection,  that 
he  had  a  conversation  with  appellant  with  reference  to  the  deceased 
one  day  when  they  were  going  from  Big  Sandy  in  a  hack,  which  was 
a  day  before  defendant  carried  deceased  and  children  to  Tyler  to  a 
show,  some  four  or  five  months  prior  to  the  killing,  in  which  conver- 
sation appellant  stated  that  the  deceased  aggravated  him  sometimes 
when  she  would  not  live  with  him  so  that  he  had  a  good  notion  of 
cutting  her  throat.  Threats  directly  or  indirectly  made  are  admissible 
upon  the  question  of  motive  or  malice  and  intention  of  the  party  sub- 
sequently acting  apparently  or  directly  in  line  with  the  threat  made. 

Evidence  was  introduced  by  the  State  showing  that  at  times  when 
appellant  would  be  talking  about  his  wife  he  was  mad  or  appeared  to 


Digitized  by  VjOOQ  IC 


1907.]  Owen  v.  The  State.  69 

be  mad  and  angered.  Exception  was  reserved  to  this  character  of 
testimony.  "It  is  well  settled  that  any  ordinary  observer  of  a  person 
is  competent  to  testify  whether  or  not  he  manifested  anger  or  hatred 
toward  another.^'  5  Enc.  of  Ev.,  p.  701;  Miller  v.  State,  107  Ala., 
40;  Jenkins  v.  State,  82  Ala.,  25;  Carney  v.  State,  79  Ala.,  14; 
Arnold  v.  Cofer,  135  Ala.,  364;  Fields  v.  State,  35  So.  Eep.,  185; 
State  v.  Shelton,  64  Iowa,  333;  Stacy  v.  Portland  Pub.  Co.,  68  Me., 
279;  State  v.  Buchler,  103  Mo.,  203;  Hardy  v.  Merrill,  56  N.  H.  227; 
State  V.  Pike,  49  N.  H.,  399;  State  v.  Edwards,  112  N.  C,  901,  and 
Beeves  v.  State,  96  Ala.,  33.  The  reason  for  the  rule  is  thus  stated: 
^^Whether  a  person  manifested  anger  or  any  other  passion  upon  a  par- 
ticular occasion  depends  so  largely  upon  the  peculiar  and  indescribable 
appearance  of  the  face  and  other  indications  at  the  moment  that  an 
eye-witness  may  be  morally  sure  of  the  fact,  and  yet  utterly  unable 
to  communicate  to  another  such  indicia  with  sufficient  distinctness  to 
give  any  satisfactory  idea  of  the  existing  fact."  Snow  v.  Boston  R.  R. 
Co.,  65  Me.,  230.  In  Reeves  v.  State,  supra,  it  was  held,  in  substance, 
where  a  party  was  being  prosecuted  for  using  indecent  language  in 
the  presence  of  women,  that  a  witness  was  properly  permitted  to  tes- 
tify that  the  defendant  was  talking  mad.  This  same  line  of  thought 
has  been  accentuated  in  this  State  in  many  decisions  to  the  effect  that 
where  matters  are  such  that  they  cannot  be  detailed  accurately  by  the 
witness  so  as  to  convey  the  real  condition  of  things  such  facts  may  be 
stated  as  near  as  possible,  and  then  the  witness  may  make  the  state- 
ment as  to  the  appearance,  under  the  rule  that  it  is  a  shorthand  ren- 
dering of  the  facts  which  are  more  or  less  incapable  of  being  fully  and 
accurately  detailed  so  as  to  convey  the  truth  as  the  witness  sees  it,  and 
so  impress  it  upon  the  minds  of  the  jury.  It  was  held  in  the  case  of 
State  V.  Buchler,  supra:  "If  the  expressions  of  the  countenance  of 
one  accused  of  crime  could  be  seen  by  or  reproduced  before  the  jury 
exactly  as  it  was  at  the  time,  and  immediately  before  and  after  the 
act,  there  can  be  no  doubt  it  would  have  great  weight  in  determining 
the  intent  and  purpose  of  the  accused,  and  the  motives  by  which  he 
was  actuated.  Often  it  would  be  absolutely  convincing.  *  *  *  A 
person  of  ordinary  understanding  could  not  detail  facts  which  would 
give  to  a  jury  the  remotest  idea  of  the  passions  expressed  on  the  coun- 
tenance, though  a  child  one  year  old  would  distinguish  anger  from 
love  in  its  mother's  face.  Witnesses  are  allowed  to  testify  to  their 
impressions  or  opinions  on  such  matters  for  want  of  any  other  way  to 
get  the  evidence  before  the  jury ;  they  admit  of  no  more  definite  proof." 
It  is  laid  down  again  as  a  well  settled  rule  that  a  witness  may  be  per- 
mitted to  testify  to  the  appearance  or  looks  of  a  person,  or  that  a 
person  at  a  certain  time  looked  pale  and  such  testimony  does  not  vio- 
late the  general  rule  which  governs  the  statements  or  opinions  and  con- 
clusions by  a  witness.  Childs  v.  Muckler,  105  Iowa,  279;  Burton  v. 
State,  107  Ala.,  108;  Healy  v.  Visalia  &  T.  R.  Co.,  101  Cal.,  585; 
People  V.  Lavelle,  71   Cal.,  551;  Louisville,  N.   A.  &  C.  R.  Co.,  v. 
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Frawley,  110  Ind.,  18;  State  v.  Baldwin,  36  Kan.,  1;  Cannady  v. 
Lynch,  27  Minn.,  435 ;  Hall  v.  Austin,  73  Minn.,  134 ;  People  v.  Pack- 
enham,  115  N.  Y.y.  200;  Hare  v.  Board  of  Education,  113  N.  C,  9; 
State  V.  Jacobs,  51  N.  C,  284;  State  v.  Bradley,  64  Vt.,  466;  Bnc.  of 
Ev.,  vol.  5,  p.  677,  and  notes.  To  the  same  extent,  with  reference  to 
motive,  etc.,  see  Woods  v.  State,  37  Texas  Crim.  Rep.,  459;  Mathis  v. 
State,  34  Texas  Crim.  Sep.,  39,  and  for  collation  of  authorities  see 
White's  Code  of  Criminal  Procedure,  p.  688,  and  White's  Annotated 
Penal  Code,  section  1231,  where  many  authorities  are  collated.  With- 
out reviewing  further  the  questions  raised  by  the  conduct  and  ex- 
pressions of  ill-will  and  appearances  of  anger  when  speaking  to  or  of 
his  deceased  wife  and  kindred  matters  reserved  in  the  bill  of  excep- 
tions and  discussed  in  the  brief,  we  have  referred  to  these  authorities 
as  supporting  the  ruling  of  the  court  in  the  admission  of  all  that  char- 
acter of  testimony. 

Objection  was  reserved  to  the  manner  of  putting  the  hypothetical 
questions  to  experts  with  reference  to  the  efiEect  of  morphine,  which 
seems  to  have  been  administered  to  the  deceased  by  her  mother  to 
alleviate  her  pain  shortly  after  the  blow  was  inflicted  upon  her  by 
appellant  The  principal  ground  of  this  seems  to  be  that  it  was  not 
the  case  made  by  the  testimony  in  this:  that  nowhere  did  the  State's 
attorney  state  to  the  witness  that  about  9  o'clock  the  deceased  had 
taken  a  grain  dose  of  morphine.  It  would  seem  from  the  bill  that 
the  State  put  its  hypothetical  case  on  the  facts  proven  as  to  the  eflEect 
of  the  blow  upon  the  head,  fracturing  the  skull,  and  the  subsequent 
condition  of  the  patient  or  the  injured  party,  following  this  blow  until 
the  time  of  her  death,  which  was  a  few  hours  subsequent  to  the  blow. 
Not  a  great  while  after  the  blow  was  inflicted,  an  hour  or  such  matter 
perhaps,  the  mother  of  the  deceased  gave  her  some  morphine  supposed 
to  be  a  grain  tablet.  There  is  much  testimony  in  the  record  in  regard 
to  this  matter,  to  the  effect  that  it  was  that  quantity  of  morphine  and 
the  subsequent  condition  of  the  woman  as  she  rallied  from  under  the 
influence  of  it.  Restated,  appellant's  objection  to  the  hypothetical 
question  put  by  the  State  was  in  putting  it  the  State  omitted  the  mat- 
ter of  morphine.  Under  the  authorities  in  this  State  this  objection  is 
not  tenable.  This  matter  was  very  fully  discussed  in  Burt  v.  State,  38 
Texas  Crim.  Rep.,  397,  in  which  the  rule  is  laid  down  that  each  side  has 
a  right  to  the  opinion  of  the  expert  witness  upon  any  hypothesis  rea- 
sonably consistent  with  the  evidence,  and  if  partially  put  in  the  exam- 
ination on  one  side,  it  may  be  fully  presented  by  the  other,  the  whole 
examination  being  within  the  control  of  the  court,  whose  duty  it  is 
to  see  that  it  is  fairly  and  reasonably  conducted.  See  also  Lovelady  v. 
State,  14  Texas  Crim.  App.,  545.  In  propounding  a  hypothetical 
question  the  party  propounding  it  is  authorized  to  assume  the  facts  in 
accordance  with  his  theory  of  them  and  a  failure  of  such  assumed  facts 
involves  a  failure  of  the  answers  based  upon  such  hypothetical  ques- 
tion.    It  is  disclosed  very  fully  by  this  record  tliat  the  expert  witnesses 
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were  thoroughly  questioned  with  reference  to  the  effect  of  the  mor- 
phine, and  that  appellant  placed  his  hypothetical  question  so  as  to 
include  his  theory  of  morphine  cither  bringing  about  or  contributing 
to  the  death  of  the  deceased.  There  was  no  error  in  regard  to  these 
matters  as  presented  by  the  bills  of  exception  under  the  authorities  in 
this  State  and  the  rule  laid  down  in  them.  It  is  also  stated  in  one 
of  the  bills  of  exception  that  after  one  of  the  witnesses  had  been 
examined  in  reference  to  the  hypothetical  question,  the  court  asked  the 
witness  what  would  be  the  difference,  in  the  effect  upon  a  patient,  in 
giving  a  grain  of  morphine  at  one  dose  or  splitting  it  up  in  half  grains 
and  giving  them  half  hour  apart.  The  witness  answered  the  effect 
would  be  practically  the  same;  that  the  first  dose  would  not  have  time 
to  be  absorbed  by  the  system  before  the  other  was  given.  How  this 
could  have  injured  appellant  is  not  made  to  appear,  while,  as  we  under- 
stand the  record,  there  is  no  evidence  that  the  morphine  was  so  admin- 
istered, yet  the  answer  of  the  witness  was  of  such  character  that  in  our 
judgment  it  could  not  have  injured  appellant,  and  as  held  in  Love- 
lady  V.  State,  supra,  the  failure  of  such  an  assumed  fact  would  carry 
with  it  the  failure  of  the  answer  based  upon  the  fact,  and  could  not 
under  the  circumstances  here  injure  appellant.  At  least,  it  is  of  such 
minor  importance  that  we  would  not  feel  justified  in  reversing  the 
judgment  for  this  reason,  even  if  it  was  error. 

The  witness  McWhorter  was  permitted  to  testify,  over  objection, 
what  if  anything  did  he  hear  appellant  say  about  the  deceased,  etc. 
The  witness  answered  that  in  Mr.  Padons'  yard  a  short  time  before 
the  killing,  appellant,  in  Will  McWhorter's  presence,  said  that  if  de- 
ceased did  not  live  with  him  that  she  would  not  have  the  pleasure  of 
living  with  any  other  man.  It  is  contended  that  this  is  not  a  threat. 
We  are  of  opinion  that  it  is  an  indirect  threat,  and  especially  in  view 
of  this  record.  Appellant  was  jealous  of  his  wife  and  they  had  been 
living  apart  and  living  together,  and  alternating  in  their  separations 
and  living  together  for  sometime,  and  some  of  the  troubles  arose  be- 
tween appellant  and  deceased  over  what  appellant  supposed  to  be 
improper  conduct  between  Will  McWhorter  and  his  wife. 

There  is  also  a  suggestion  that  the  court  erred  in  admitting  testi- 
mony to  the  effect  that  after  the  deceased  was  put  to  bed  that  the 
blood  ran  from  her  ear  and  from  the  exterior  face  of  the  wound  down 
on  her  pillow  in  sufficient  quantities  to  ooze  through  the  pillow  to 
the  bottom  side  of  it.  We  think  this  testimony  was  admissible,  and 
had  rather  a  pertinent  bearing  upon  the  seriousness  of  the  wound,  and 
especially  as  to  that  portion  of  the  blood  which  came  from  the  inside 
out  through  the  ear. 

Appellant  requested  some  charges  with  reference  to  his  intent  in 
striking  his  wife  with  the  pistol  to  the  effect  that  if  he  did  not  intend 
to  kill  her  at  the  time  he  struck  her,  that  the  jury  would  acquit  of 
homicide,  and  that  he  would  be  guilty  of  no  higher  offense  than  aggra- 
vated assault.     We  are  of  opinion  that  tlie  court^s  charge  submitted 
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the  issues  of  the  case  fairly  under  the  evidence,  not  only  as  to  the  intent 
of  the  accused  in  striking  with  a  pistol,  but  also  as  to  his  want  of  re- 
sponsibility for  the  homicide  if  death  occurred  by  means  of  admin- 
istration of  morphine. 

We  are  of  opinion  that  there  is  no  such  error  in  this  record  as  would 
require  a  reversal  of  the  judgment  and  it  is  therefore  afl&rmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Max  Miller  v.  The  State. 

No.  3785.  Decided  November  13,  1907. 

1. — ^Xurder  In  Pint  Decree — Change  of  Venne — Bill  of  Exceptions. 

Where  upon  trial  for  murder  it  appeared  from  the  record  on  appeal  that  the 
appellant  used  all  the  diligence  possible  to  have  his  bill  of  exceptions  to  the  rul- 
ing of  the  court  in  refusing  a  change  of  venue  filed  in  term  time,  and  that  the 
evidence  on  the  motion  for  change  of  venue  entitled  him  to  such  change  of  venue, 
the  judgment  of  the  lower  court  must  be  reversed. 

t, — Same— Charge  of  Conrt — Temporary  Insanity — ^Eecent  TTse  of  Intoxicating 
Liquor. 
Where  upon  trial  for  murder  the  evidence  tended  to  show  temporary  insanity 
produced  by  the  recent  use  of  ardent  spirits  by  the  defendant  at  the  time  of  the 
homicide,  the  court  should  have  charged  article  41  of  the  Penal  Ck>de  with  refer- 
ence to  the  use  of  intoxicants. 

S. — Same — ^Kanslanghter — Charge  of  Conrt — ^Adequate  Cause. 

Where  upon  trial  for  murder  the  evidence  showed  that  just  before  the  hom- 
icide the  defendant  became  enraged  at  the  conduct  of  deceased  for  interfering 
in  the  quarrel  between  defendant  and  his  wife,  and  that  the  environments  of  the 
parties  were  such  to  lead  the  defendant  to  believe  that  the  deceased  was  about 
to  secure  a  pistol,  the  court  should  have  charged  upon  the  law  of  manslaughter. 

4. — Same— Charge  of  Court — ^Accidental  Killing — Statutes  Construed. 

See  state  of  facts  in  opiuion  which  did  not  call  for  a  charge  under  articles 
681  and  G82  of  the  Penal  Code  with  reference  to  excusable  homicide,  but  article  45 
with  reference  to  accidental  killing  should  have  been  given. 

§.— Same — Charge  of  Court — ^Weight  of  Evidence. 

Upon  trial  for  murder,  the  evidence  showed  that  shortly  prior  to  the  homi- 
cide defendant  and  his  wife  were  quarreling  and  he  struck  her  with  a  pistol  and 
became  very  much  excited  and  pointed  his  pistol  at  a  stranger  for  his  supposed 
interference  in  the  family  disturbance,  and  that  shortly  afterwards  defendant 
meeting  deceased  entered  into  a  quarrel  with  him  for  a  similar  reason;  a  charge 
of  the  court  that  the  jury  might  consider  these  facts  for  what  they  were  worth 
was  on  the  weight  of  the  evidence  and  reversible  error. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
the  Hon.  James  B.  Harper. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  life 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

F.  G.  Morris,  Geo.  0.  Siveejiey  and  M.  W,  Stanton,  for  appellant. — 
On  question  of  change  of  venue :     Cortez  v.  State,  44  Texas  Crim.  Bep., 
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169;  Lax  v.  State,  46  Texas  Crim.  Sep.,  628.  On  question  of  charge 
on  adequate  cause:  Sherar  v.  State,  30  Texas  Crim.  App.,  349,  17 
S.  W.  Rep.,  621 ;  Garner  v.  State,  77  S.  W.  Rep.,  798.  On  the  ques- 
tion  of  accidental  killing,  or  negligent  homicide:  Reddick  v.  State, 
47  S.  W.  Rep.,  994;  Brittain  v.  State,  36  Texas  Crim.  Rep.,  406; 
Howard  v.  State,  25  Texas  Crim.  App.,  686. 

Upon  the  issue  as  to  whether  or  not  the  court  should  have  submitted 
the  law  in  reference  to  temporary  insanity  produced  by  the  recent  vol- 
untary use  of  intoxicating  liquors:  Evers  v.  State,  31  Texas  Crim. 
Rep.,  318;  Campos  v.  State,  50  Texas  Crim.  Rep.,  289,  17  Texas  Ct. 
Rep.,  76;  Phillips  v.  State,  50  Texas  Crim.  Rep.,  127,  17  Texas  Ct.  Rep., 
757.  As  to  necessity  of  charge  on  manslaughter  in  this  case:  Jones 
V.  State,  29  Texas  Crim.  App.,  338. 

F.  J.  McCord,  Assistant  Attorney-General,  and  Oeo.  Estes,  District 
Attorney,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  mur- 
der in  the  first  degree,  his  punishment  being  assessed  at  confinement  in 
the  penitentiary  for  life. 

He  was  charged  with  the  killing  of  J.  F.  Turley  on  the  night  of 
October  1,  1906,  and  the  evidence  shows  that  it  occurred  in  a  saloon 
belonging  to  J.  F.  Manning,  and  that  appellant  was  a  saloon  keeper  in 
the  City  of  El  Paso  and  had  been  conducting  such  business  for  several 
years  prior  to  the  tragedy.  He  put  in  evidence,  his  general  reputation 
as  being  a  quiet  peaceable  man  and  sustained  it  by  witnesses.  On  the 
day,  preceding  the  homicide  at  night,  it  was  "pay  day"  and  appellant 
is  shown  by  some  of  the  witnesses  to  have  been  drinking  considerably, 
occasioned  largely  by  the  fact  that  as  the  parties  would  pay  their  bills, 
they  would  invite  him  to  drink.  Leaving  his  place  of  business  after 
night  he  started  home  and  on  reaching  a  point  opposite  the  saloon,  or 
"family"  beer  saloon  of  Manning,  his  attention  was  attracted  by  a 
woman's  voice  in  that  saloon.  He  crossed  the  street  and  asked  Man- 
ning if  his,  appellant's  wife,  was  in  the  saloon.  Manning  replied  that 
she  was  and  made  some  statement  to  the  effect  that  he  had  been  tr3ring 
to  get  her  away.  It  seems  that  appellant  understood  that  she  had 
been  detaining  Manning  for  some  time  by  remaining  in  the  saloon, 
Manning  desiring  to  close  up.  Manning  suggested  that  he  would  go 
into  the  saloon  and  tell  Mrs.  Miller  to  come  out,  but  appellant  re- 
quested Manning  to  hold  a  package  which  he  had  in  his  hand  and  that 
he,  appellant,  would  go  in  and  bring  his  wife  out.  Upon  entering  the 
saloon,  he  found  his  wife  standing  with  a  beer  glass  in  her  hand,  and 
he  reproved  her  for  being  in  the  saloon  and  invited  her  out. 

Appellant  contends  that  she  resisted  but  finally  they  left  and  went 
on  up  the  street  and  during  their  controversy,  or  quarrel  in  the  street, 
appellant  struck  her  with  a  pistol.  They  then  proceeded  home  and 
en  route  an  altercation  arose  between  appellant  and  one  Meyers,  and 
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it  is  stated  that  appellant  .presented  a  pistol  towards  and  threatened  to 
shoot  him.  What  occurred  at  this  point  is  unnecessary  to  be  stated 
further.  Upon  arriving  at  their  home,  appellant  and  his  wife  con- 
tinued their  quarrel,  he  reproving  her  for  going  into  the  saloon,  espe- 
cially for  keeping  the  saloon  open  and  Manning  in  waiting.  She 
denied  keeping  Manning  in  waiting  and  denied  buying  beer  for  "bums'^ 
around  the  saloon,  as  appellant  charged.  To  satisfy  her,  they  returned 
to  Manning's  saloon  in  about  ten  or  fifteen  minutes.  There  were  four 
men  in  the  rear  room  of  the  saloon  at  the  time  they  entered,  and  there 
is  conflicting  testimony  as  to  whether  Miller  saw  them  at  that  time. 
They  were  sitting  at  a  table  playing  cards. 

Appellant  contends  he  saw  no  one  in  the  saloon  at  the  time  he  re- 
turned with  his  wife,  except  Manning,  although  the  four  men  were 
in  the  rear  or  wine  room  card  playing.  All  of  these  were  strangers 
to  him  and  no  conversation  had  occurred  between  appellant  and  them 
on  his  first  visit  to  the  saloon.  All  the  controversy  on  the  first  visit 
to  the  saloon  while  in  it  seems  to  have  occurred  between  appellant  and 
his  wife.  When  appellant  and  his  wife  returned  to  the  saloon  they 
had  a  controversy  and  talked  with  Manning  near  the  south  end  of  the 
bar  in  the  front  room.  In  regard  to  this  conversation,  Maiming  states 
substantially  that  appellant  seems  to  have  understood  that  he.  Manning, 
charged  Mrs.  Miller  with  keeping  him  waiting  when  he  wanted  to  close 
the  saloon.  The  counter  or  front  bar  extended  through  the  partition 
wall  into  the  rear  room  to  the  north  where  the  deceased  and  the  other 
three  parties  were.  There  was  no  conversation  between  appellant  and  the 
men  in  the  wine  room  for  sometime  after  the  appellant  and  his  wife 
reached  the  saloon  on  the  second  visit,  nor  until  appellant  charged  his 
wife  with  hanging  around  the  saloon  buying  beer  for  "bums."  When 
this  charge  was  made  one  of  the  men  in  the  wine  room,  named  Censor, 
remarked  that  "Mrs.  Millet  never  bought  any  beer  for  us,"  referring 
to  the  parties  in  the  rear  room.  Miller  replied  by  saying  that  he 
should  not  "butt  in,"  and  the  State  introduces  evidence  to  the  efiEect  that 
he,  appellant,  applied  a  vile  epithet  to  Censor.  The  conversation  was 
continued  between  parties  in  the  front  part  of  the  saloon  and  nothing 
more  was  said  by  the  parties  in  the  rear  room  for  a  minute  or  two  when 
appellant  again  made  a  similar  charge  in  reference  to  his  wife  buying 
beer,  when  deceased  replied  that  Mrs.  Miller  had  not  bouglit  any  beer 
for  them  and  that  they  were  working-men  and  paid  for  their  own 
beer.  The  State  at  this  point  contended  that  appellant  applied  to 
deceased,  a  vile  epithet  and  drew  his  pistol.  The  contention  of  appel- 
lant, at  this  point  is,  that  when  he  replied  to  deceased,  he  did  not  call 
him  a  vile  name  and  that  the  deceased  sprang  up  and  applied  a  vile 
epithet  to  him,  appellant.  The  testimony  is  in  conflict  at  this  point. 
There  is  also  a  conflict  in  the  testimony  as  to  what  time  Miller  drew 
his  pistol,  the  State  contending  that  he  drew  it  at  the  time  he  spoke 
to  deceased;  appellant  that  he  did  not  draw  it  until  afterward.  There 
is  some  confusion  about  the  testimony  as  to  whether  the  parties  could 
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have  Been  appellant  with  the  pistol  even  if  he  had  drawn  it.  The 
testimony  for  the  State  is  to  the  effect  that  when  appellant  drew  his 
pistol,  deceased  jumped  up,  advanced  towards  the  door  between  the 
rear  room  and  the  front  room,  but  suddenly  turned  to  the  left  and 
passed  behind  the  bar  in  a  crouching  or  bending  position.  It  is  fur- 
ther in  testimony  for  the  State  that  before  he  crouched  or  bent  down, 
deceased  put  his  hands  on  the  front  bar  near  the  partition  and  talked 
to  appellant  and  requested  him  not  to  shoot,  and  then  dodged  down 
behind  the  counter  ta  avoid  being  shot  by  appellant. 

The  contention  of  the  defense  at  this  point  is  that  when  the  de- 
ceased passed  behind  the  counter  he  was  seeking  to  get  a  pistol,  and 
it  is  further  shown  in  this  connection  that  it  is  customary  to  keep 
pistols  in  these  saloons  behind  the  counter.  The  testimony  seems  to 
be  practically  harmonious  to  the  effect  that  appellant  looked  over  the 
counter  and  told  the  deceased  to  get  up  several  times;  and  it  is  fur- 
ther shown  by  the  State  that  deceased  said  he  was  unarmed  and  didn't 
want  to  fight,  or  words  to  that  effect,  and  that  appellant  told  him,  a 
number  of  times  "to  get  up  then."  It  is  further  shown  that  appellant 
was,  during  the  time,  looking  over  the  counter  holding  his  pistol  in 
position  and  that  he  could  have  shot  at  any  time  while  so  looking  but 
did  not.  Finally  deceased  did  straighten  up  and  as  he  did  so,  a  shot 
was  fired  which  resulted  in  deceased's  death.  That  appellant  immedi- 
ately stated  to  him  to  get  up  "you  are  not  hurt"  or  words  to  that 
effect,  and  perhaps  repeated  the  statement  several  times,  then  walked 
around  behind  the  bar  where  deceased  was,  turned  him  over  and  saw 
blood  and  left  the  saloon.  The  defense's  testimony  is  to  the  effect  that 
he  believed  that  the  deceased  was  after  a  pistol  when  he  went  behind 
the  bar.  It  is  further  in  evidence  that  the  appellant  was  never  out  of  the 
front  room  and  that  the  deceased  left  the  table  where  he  was  sitting 
with  the  other  parties  in  the  rear  room  and  passed  in  behind  the  bar 
until  he  was  some  distance  in  the  front  room.  Appellant  claims  at 
the  time  that  he  was  only  holding  the  pistol  in  readiness  thinking 
that  deceased  had  gone  behind  the  bar  to  get  the  pistol  and  that  he 
did  not  intend  to  use  his  pistol  unless  forced  to  do  so  by  the  conduct 
of  the  deceased,  as  a  means  of  defending  his  life.  And  it  is  further 
contended  by  appellant  that  at  the  time  the  shot  was  fired,  the  pistol 
went  off  accidentally  and  that  he  did  not  intend  to  shoot  when  it  was 
fired.  It  was  also  in  evidence  that  appellant  put  his  foot  on  a  spittoon 
and  looked  over  the  bar  at  deceased  and  that  he  could  have  shot  the 
deceased  at  any  time  while  he  was  under  the  bar;  that  there  was  nothing 
to  prevent  him  from  doing  so. 

There  is  also  evidence  in  the  record  to  the  effect  that  appellant  was 
drinking  on  the  night  of  the  homicide,  and  had  been  drinking  pretty 
much  all  day,  one  of  the  witnesses  swearing  that  he  had  taken  perhaps, 
as  many  as  fifty  drinks  of  beer,  wine  and  whisky.  Another  witness 
testified  that  just  after  the  homicide  he  imdertook  to  interview  appel- 
lant in  regard  to  it,  but  he  was  in  such  a  condition  he  could  make  no 
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coherent  statement;  that  his  conversation  was  disjointed  and  unintel- 
ligible. Other  evidence  was  introduced  that  he  was  drunk.  This  per- 
haps, is  a  sufficient  statement  to  call  in  review  questions  suggested  for 
reversal. 

Appellant  presented  an  application  for  a  change  of  venue,  which  was 
overruled  and  a  bill  of  exceptions  reserved.  This  bill  was  presented  to 
the  judge  on  the  first  of  tfanuary,  the  court  adjourning  on  the  5th. 
An  urgent  request  was  made  by  counsel  for  appellant,  of  the  court  to 
have  the  State's  counsel  pass  upon  this  and  three  other  bills,  in  order 
that  they  might  be  filed  before  the  court  adjourned.  Without  going 
into  a  detailed  statement,  this  is  certified  by  the  court  and  sworn  to 
by  the  official  stenographer  and  a  stenographer  of  appellants  counsel, 
and  both  attorneys  who  defended  appellant.  The  district  judge  cer- 
tifies in  substance  that  he  thought  by  entering  a  general  order  to  file 
bills  of  exception,  after  adjournment  of  court,  all  of  said  bills  could  be 
filed  and  approved,  under  the  last  acts  of  the  Legislature,  including  the 
bill  refusing  a  change  of  venue,  and  thereupon  did  not  order  prompt 
action  on  the  matter.  And  he  further  certifies  that  this  covers  bills  of 
exception  other  than  that  with  reference  to  a  change  of  venue,  and 
closes  his  certificate  in  the  following  language :  "I  further  certify  that 
the  failure  to  examine,  approve  and  file  said  bills  of  exception,  and  es- 
pecially bills  of  exception  1  and  4  both  inclusive,  was  not  caused  by 
any  negligence  on  the  part  of  said  defendant,  Max  Miller,  or  his 
attorneys.^* 

There  is  a  statute  which  especially  relates  to  bill  of  exceptions  re- 
served to  the  ruling  of  the  court  refusing  a  change  of  venue,  which 
statute  provides  that  such  bill  shall  include  the  testimony  introduced  on 
the  motion  for  a  change  of  venue  and  to  be  filed  in  term  time.  It  has 
been  held  that  the  general  statute  with  reference  to  allowing  time  after 
adjournment  of  the  court,  does  not  apply  to  bills  of  exception  in  re- 
gard to  motions  for  a  change  of  venue.  It  would  seem  from  what  has 
been  stated  that  appellant  used  all  the  diligence  possible  to  have  this, 
as  well  as  other  bills  prepared  and  filed  during  the  term  of  the  court 
and  there  was  ample  time  to  have  done  so  if  proper  action  had  been 
taken  and  that  he  is  deprived  of  his  bill  and  placed  in  such  an  attitude 
before  the  court  on  appeal  that  he  can  not  have  it  considered,  and  this 
without  his  fault.  This  requires  a  reversal  of  this  judgment  if  there 
were  no  other  reasons.  We  have  read  the  evidence  bearing  on  this 
(juestion  set  out  in  the  bill  of  exceptions  and  would  have  no  hesi- 
tancy under  the  authorities  to  reverse  the  judgment  under  the  rules  for 
change  of  venue.  If  upon  another  trial,  appellant  moves  for  a  change 
of  venue  and  the  testimony  is  as  embodied  in  this  record,  the  cause 
should  be  transferred  to  some  other  county  for  trial. 

Exception  was  reserved  to  the  failure  of  the  court  to  charge  the 
law  with  reference  to  temporary  insanity  produced  by  the  recent  use 
of  intoxicating  liquor.  Article  41  of  the  Penal  Code,  provides  that  evi- 
dence of  temporary  insanity  produced  by  recent  use  of  ardent  spirits. 
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ma)'-  be  introduced  by  the  accused  in  a  criminal  action  in  mitigation  of 
the  penalty  attached  to  the  offense  for  which  he  has  been  tried.  **And 
in  cases  of  murder,  for  the  purpose  of  determining  the  degree  of  mur- 
der of  which  the  defendant  may  be  found  guilty;"  then  the  statute 
further  requires  the  judge  presiding  at  the  trial  when  this  issue  is 
presented  by  the  testimony,  to  charge  the  jury  in  accordance  with  the 
provisions  of  this  article.  One  of  the  witnesses  in  answer  to  the  ques- 
tion as  to  whether  he  was  drunk  or  sober,  and  what  was  his  appearance, 
stated:  "He  looked  to  me  like  he  was  drunk.  I  have  frequently 
heard  people  say  he  was  drunk  but  the  only  way  I  could  tell  was  by 
his  talk."  Q.  What  did  he  say?  A.  He  told  it  in  such  a  broken  way 
that  I  couldn^t  understand  it. 

He  further  stated  that  his  talk  was  incoherent;  that  he  would  say 
the  appellant  was  drunk ;  that  he  was  either  drunk  or  had  been  knocked 
down  and  hadn't  recovered  or  something.  And  on  cross-examination 
by  the  State  this  witness  after  locating  himself  and  the  defendant  at 
the  lower  end  of  the  bar  in  the  saloon,  stated  that  they  stepped  back  to 
the  door  going  into  the  rear  room.  This  seemed  to  be  at  the  bar 
where  the  homicide  occurred,  and  while  there  he  leaned  against  the 
bar  and  was  talking  or  trying  to  talk  to  appellant.  He  was  then  asked, 
"now  you  say  that  he  drank  beer  and  whisky,  did  he  drink  anything 
else  in  these  fifty  drinks?"  A.  He  did,  he  drank  wine  and  vermouth. 
One  of  the  witnesses  was  asked,  "about  how  many  drinks  had  he,  ap- 
pellant, taken  prior  to  the  time  you  got  down  in  the  evening  and  no- 
ticed it?  A.  "I  should  judge  about  fifty."  He  also  stated  that  he' 
drank  all  kinds  of  drinks,  beer,  whisky,  vermouth,  wine  and  with  one 
of  the  drinks  some  absinthe.  It  seems  that  during  the  day,  preceding 
the  homicide  at  night,  being  pay  day  at  appellant's  saloon  and  bills 
were  being  collected,  appellant  would  drink  with  all  the  customers  who 
would  treat.  Again  the  witness  states,  "I  should  judge  when  I  came 
on,  he  must  have  taken  fifty  drinks  or  something  like  that."  This 
character  of  testimony  was  gone  over  and  over  in  the  examination  and 
cross-examination  but  we  have  tried  to  condense  it. 

One  of  the  witnesses  was  asked  if  he  was  positive  that  appellant 
could  walk  after  taking  the  fifty  drinks.  He  answered  that  he  had  seen 
him  take  more  than  that  and  walk.  Perhaps  it  is  unnecessary  to  follow 
up  this  line  of  testimony  further  for  in  our  judgment  it  is  suflBcient  to 
show  that  the  court  erred  in  not  charging  the  statute  with  reference 
to  the  use  of  intoxicants,  and  here  it  may  be  remarked  that  the  state- 
ment of  facts  covers  about  550  pages  and  is  taken  down  in  a  stenographic 
form,  questions  and  answers,  and  the  transcript  of  the  proceedings  of 
the  trial  contains  an  additional  480  pages.  It  will  be  readily  seen  that 
a  record  containing  over  a  thousand  pages  in  the  condition  of  this  one, 
makes  it  very  difficult  for  a  court  to  keep  in  mind  and  to  correctly  and 
properly  state  the  many  features  of  the  case. 

Error  is  assigned  because  the  court  failed  and  refused  to  charge  the 
definition  of  manslaughter,  or  submit  that  issue  for  the  adjudication  of 
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the  jury.  The  court  submitted  murder  in  the  first  and  second  degrees. 
Murder  in  the  second  degree  was  defined  as  the  unlawful  killing  and 
where  it  is  not  murder  in  the  first  degree  and  the  evidence  does  not 
tend  to  mitigate,  excuse  or  justify  the  killing,  the  law  implies  malice, 
and  the  law  does  not  further  define  murder  in  the  second  degree; 
'^then  if  the  'killing  is  shown  to  be  unlawful  and  there  is  nothing  in 
evidence  on  the  one  hand,  showing  express  malice,  and  on  the  other 
hand  there  is  nothing  in  evidence  that  will  reduce  the  killing  below 
the  grade  of  murder,  then  the  law  implies  malice  and  the  homicide  is 
murder  in  the  second  degree.*'  The  facts  show  that  during  the  day, 
prior  to  the  homicide  at  night,  appellant  was  drinking  heavily.  That 
passing  the  saloon  of  Maiming  he  discovered  his  wife  in  the  saloon 
drinking  beer.  This  seems  to  have  outraged  his  feelings ;  he  became 
enraged  and  finally  struck  her  with  a  pistol ;  they  went  home  and  quar- 
reled for  ten  or  fifteen  minutes  about  the  matter,  she  protesting  she  had 
not  treated  'Tbums"  to  beer  as  charged  by  him  and  had  not  kept  Man- 
ning waiting  to  close  his  saloon;  that  they  returned  to  the  saloon  to 
see  Manning,  entered  the  front  room,  engaged  in  a  conversation  with 
Maiming  with  reference  to  the  matter.  When  it  would  seem,  for  the 
first  time  appellant  was  made  aware  that  deceased  and  his  three  com- 
panions were  sitting  around  the  table  in  the  rear  room  engaged  in  card 
playing,  and  drinking  beer.  In  talking  with  Maiming,  appellant  ac- 
cused his  wife  of  having  treated  'T)ums*'  and  kept  Manning  waiting 
and  one  of  these  parties  in  the  rear  room,  Censor,  denied  this  rather 
emphatically;  and  it  angered  appellant  that  Censor  should  be  *T)utting 
into  his  matters"  about  his  wife.  Directly  deceased  denied  being  treated 
by  Mrs.  Miller  and  making  the  remarks  imputed  to  him.  This  led  up 
to  the  diflSculty.  Appellant  was  evidently  very  much  outraged  at  the 
time,  as  well  as  angered  and  excited.  Immediately  the  deceased  rose 
from  the  table,  apparently  started  to  the  room  where  appellant  and  his 
wife  were,  then  changed  direction,  passed  around  the  other  three  parties 
to  the  rear  of  the  bar  into  the  room  where  appellant,  his  wife  and 
Manning  were.  They  were  entire  strangers  to  each  other  and  no  cause 
is  shown  of  antipathy  or  feeling  between  the  parties  prior  to  the  imme- 
diate transaction.  In  his  condition  of  mind  and  the  matters  which 
led  up  to  it  and  the  environments;  and  his  belief  that  the  deceased 
was  getting  behind  the  bar  to  secure  a  pistol,  in  connection  with  all  the 
other  matters,  we  think  the  court  was  required  to  charge  upon  the  law 
of  manslaughter  as  an  issue  in  the  case.  Much  of  this  testimony  the 
court  may  not  have  believed  to  be  true.  The  jury  may  or  may  not  have 
believed  it  to  be  true,  but  that  isn't  the  question.  Wherever  the  facts 
raise  an  issue  favorable  to  the  accused,  it  is  the  duty  of  the  court  to 
charge  the  law  applicable  to  that  issue. 

The  charge  on  accidental  homicide  is  criticised  as  being  erroneous. 
This  charge  was  framed  under  articles  681  and  682  of  the  Penal  Code, 
which  provides  that  under  certain  circumstances  an  accidental  killing 
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will  be  excusable.    We  do  not  believe  these  statutes  apply  to  the  facts 
of  this  case.    Article  45  of  the  Penal  Code  should  have  been  given. 

The  court  gave  this  charge  also:  "The  testimony  of  the  witnesses  to 
the  eifect  that  defendant  struck  his  wife  and  that  the  defendant  pre- 
sented his  pistol  at  the  witness  Meyer  and  what  he  said  at  that  time, 
was  admitted  for  the  purpose  of  showing  the  state  of  defendant's  mind 
and  for  no  other  purpose,  and  you  must  consider  it,  if  at  all,  for  what 
it  is  worth,  if  it  is  of  any  worth  for  that  purpose,  and  no  other." 

We  are  unable  to  understand  exactly  what  this  charge  means,  or  was 
intended  to  mean.  If  the  court  intended  to  say  to  the  jury  that  this 
testimony  should  be  regarded  by  them  alone  in  regard  to  the  defend- 
ant's state  of  mind  towards  his  wife,  or  Meyer,  then  the  jury  should 
have  been  so  told.  But  what  has  this  to  do  with  appellant's  case?  It 
singled  out  these  facts  and  charges  on  their  weight  without  telling  the 
jury  what  their  worth  was  in  weighing  the  case  for  or  against  appellant 
in  regard  to  this  homicide.  These  matters  occurred  sometime  prior 
to  his  meeting  deceased  and  had  no  relation  whatever  to  deceased.  If 
as  a  matter  of  fact,  his  mind  was  excited,  angered  and  outraged  by  the 
presence  of  his  wife  in  the  saloon  and,  as  he  believed,  treating  the 
"bums"  and  herself  drinking  in  said  saloon,  it  was  before  he  knew  of 
the  presence  or  existence  of  deceased,  therefore  could  not  possibly  have 
had  reference  to  him  at  the  time  he  struck  his  wife  or  pointed  his  pistol 
at  Meyer.  If  after  deceased  became  entangled  with  the  difficulty,  or. 
brought  himself  into  it  by  his  remarks  in  regard  to  appellant's  wife 
treating  him  as  a  '^um"  and  it  induced  the  mind  of  appellant  to  be- 
lieve that  the  deceased  had  been  connected  with  his  wife,  her  presence 
or  conduct  in  there,  or  was  in  the  saloon  together  with  his  companions 
drinking  with  his  (appellant's)  wife,  then  it  might  become  a  powerful 
factor  to  enrage  his  mind*  beyond  cool  reflection.  This  charge  was 
error  of  a  hurtful  character.  The  fact  that  he  had  quarreled  with  his 
wife  and  was  so  enraged  that  he  strucfk  her  with  a  pistol  and  then 
pointed  it  at  Meyer,  for  his  supposed  interference  in  a  family  disturb- 
ance, might  be  a  strong  indication  that  his  mind  was  very  much  excited 
and  disturbed  for  fifteen  or  twenty  minutes,  prior  to  his  meeting  de- 
ceased, caused  by  the  conduct  of  his  wife.  It  might  be  also  regarded 
as  a  pregnant  fact  going  to  show  that  even  if  he  was  not  crazed  by 
drink  that  his  mind  was  fearfully  excited.  Matters  in  regard  to  em- 
paneling the  jury  are  not  discussed;  they  may  not  occur  upon  another 
trial. 

Perhaps  these  are  enough  of  the  errors  to  discuss  for  a  disposition 
of  the  case  and  what  has  been  said  will  be  an  indication  to  the  trial 
court  as  to  the  views  entertained  by  this  court  in  regard  to  the  main 
questions  involved  in  the  appeal. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 
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John  Smith  v.  The  State. 

No.  38G0.     Decided  November  13,  1907. 

1. — ^Anon — ^Eztraneons  Offenses — ^Eyidence. 

Extraneous  crimes  are  not  admissible,  even  under  the  exception  to  tlie  nilev 
unless  the  testimony  comes  within  one  of  the  exceptions  and  this  to  connect  the 
defendant  with  the  crime  for  which  he  is  being  tried.  The  fact  that  other  houses 
may  have  been  burned,  and  defendant  may  have  participated  in  them  does  not  of 
itself  connect  him  with  the  arson  charged  in  the  indictment. 

2. — Same — ^Witness  Under  Knle — ^Discretion  of  Court — Officer  of  the  Court — 

City  MarshaL 
The  discretion  of  the  court  to  excuse  a  witness  from  the  rule  is  a  judicial 
and  not  a  personal  discretion,  and  while  it  has  been  held  that  officers  of  the 
trial  court  may  be  exempted  from  the  rule,  this  does  not  include  a  city  marshal 
who  is  not  an  officer  of  the  trial  court,  and  to  excuse  him  from  the  rule  there 
must  be  some  good  reason  shown. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  the 
Hon.  Sam  R.  Scott. 

Appeal  from  a  conviction  of  arson;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

E,  W,  Bounds,  for  appellant. — On  question  of  invoking  the  rule: 
Heath  v.  State,  7  Texas  Crim.  App.,  464;  Wellhousen  v.  State,  30  Texas 
Crim.  App.,  623. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  conviction  for  arson,  the 
punishment  being  assessed  at  five  years  in  the  penitentiary. 

The  State  relied  in  the  main  upon  the  testimony  of  Capers.  His 
testimony  shows  him  to  be  an  accomplice,  or  particeps  criminis  in 
the  alleged  burning.  He  was  permitted,  over  appellant's  objection, 
to  testify  to  numerous  other  cases  of  arson  and  conspiracy  to  com- 
mit arson,  conspiracy  to  commit  burglary,  to  burglarize  a  hotel  and 
steal  money,  or  to  rob  the  hotel  and  to  steal  the  money  from  the  hotel. 
In  some  of  these  matters  he  implicates  himself  and  appellant  only, 
and  in  some  others  he  includes  a  third  party.  These  transactions 
were  independent  of  the  one  for  which  this  conviction  was  obtained. 
The  court  seemed  to  believe,  from  his  qualification  of  the  bill,  that  if 
there  was  a  conspiracy  to  burn  houses,  that  this  would  permit  evidence 
of  all  the  other  cases  of  arson  testified  by  Capers  on  the  theory  of 
system.  Where  evidence  of  an  extraneous  kind  is  admitted,  it  must 
be  to  show  intent  to  develop  the  res  gestae,  identity  of  the  defendant 
or  show  system.  That  a  party  may  be  systematically  a  thief,  or  de- 
stroyer of  a  house  by  burning,  or  in  the  participancy  or  execution  of  a 
crime,   does   not  necessarily   come   within  the  exceptions   above  men- 
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tioned.  To  prove  system  in  ortler  to  identify  a  parly,  or  to  sliow  intent, 
is  one  thing,  but  to  prove  systematic  crime,  or  that  an  accused  is  a  con- 
firmed violator  of  the  law  is  a  very  different  proposition.  And  ex- 
traneous crimes  are  not  admissible,  even  under  the  exception  to  the 
rule,  unless  the  testimony  comes  within  one  of  the  exceptions  and  this 
to  connect  the  defendant  with  the  crime  for  which  he  is  being  tried. 
This  evidence  does  not  come  within  these  exceptions.  The  fact  that 
other  houses  may  have  been  burned,  and  appellant  may  have  partici- 
pated in  them,  does  not,  of  itself,  connect  the  defendant  with  the  arson 
charged  in  the  indictment  under  this  record. 

A  party  can  not  be  tried  for  various  extraneous  violations  of  the 
law  in  this  way.  He  can  only  be  tried  for  the  offense  for  which  he  is 
being  prosecuted,  and  not  for  those  that  are  not  charged  against  him 
in  the  particular  indictment.  Kelley  v.  State,  31  Texas  Crim.  Rep., 
211;  Mc Anally  v.  State,  7  Texas  Ct.  Sep.,  327;  Bryan  v.  State,  49 
Texas  Crim.  Sep.,  200,  15  Texas  Ct.  Bep.,  33;  Davenport  v.  State,  49 
Texas  Crim.  Bep.,  11,  14  Texas  Ct.  Bep.,  263;  Maxwell  v.  State,  9 
Texas  Ct.  Bep.,  244 ;  Glenn  v.  State,  8  Texas  Ct.  Bep.,  561 ;  Henard  v. 
State,  47  Texas  Crim.  Bep.,  168,  10  Texas  Ct.  Rep.,  32;  Smith  v.  State, 
7  Texas  Ct.  Bep.,  343;  Bamett  v.  State,  7  Texas  Ct.  Bep.,  391;  Smith 
V.  State,  7  Texas  Ct.  Bep.,  919;  Denton  v.  State,  1  Texas  Ct.  Rep.,  668; 
Long  V.  State,  47  S.  W.  Rep.,  363.  For  this  error  the  judgment  must 
be  reversed. 

There  is  another  bill  of  exceptions  in  this  record  that  we  think  re- 
quires attention.  The  rule  was  invoked  and  Stallworth  was  called  as 
a  witness;  and  over  the  exception  of  the  appellant  was  excused  from 
the  rule.  He  was  city  marshal  of  the  City  of  Marlin.  He  was  per- 
mitted to  remain  in  the  room  and  to  sit  by  and  assist  the  county  at- 
torney in  the  management  of  the  case,  as  far  as  the  examination  of  the 
witnesses  were  concerned,  by  suggestions  and  otherwise,  and  was  sub- 
sequently permitted  to  testify.  The  court  signed  this  bill  by  saying 
that  the  witness,  being  a  peace  oflBcer,  and  the  county  attorney  having 
desired  his  presence  in  the  court  room,  he  was  permitted  to  stay. 

Excusing  witnesses  from  the  rule  is  largely  a  matter  of  discretion 
with  the  court,  and  usually  to  sustain  alleged  error  it  must  be  shown 
that  this  discretion  has  been  abused.  This,  however,  is  not  a  per- 
sonal but  a  judicial  discretion,  and  the  rights  of  the  parties,  and 
other  matters  of  the  case  should  be  taken  into  consideration.  In  exer- 
cising this  discretion,  it  has  been  held  not  to  be  error  that  a  deputy 
sheriff  and  other  officers  of  the  court,  whose  services  are  necessary 
about  the  court  room,  may  be  exempted  from  the  rule.  Williams  & 
Gordon  v.  State,  37  Texas  Crim.  Rep.,  147;  Brite  v.  State,  43  S.  W. 
Rep.,  342;  Johniean  v.  State,  48  S.  W.  Rep.,  181. 

A  city  marshal,  while  he  is  in  a  certain  sense  a  peace  officer,  is  not 
an  officer  of  the  district  court.  The  sheriff  and  his  deputies,  who  wait 
upon  the  court  may  be  excused  if  their  services  are  necessary  in  carry- 
ing on  the  business  of  the  court  and  waiting  upon  it,  but  this  applies 
Vol.  52  Crim.— 6 
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to  officers  of  the  court  whose  duties  are  to  wait  upon  the  court.  These 
duties  do  not  pertain  to  the  office  of  city  marshal  and  if  for  any  reason 
he  should  be  called  on  duty  to  wait  upon  the  court,  this  matter  should 
be  shown  so  as  to  explain  why  he  is  excused  from  being  placed  under 
the  rule.  But  here  we  have  a  city  marshal,  not  an  officer  of  the  court, 
brought  in  as  a  witness  and  excused  from  the  rule  and  permitted  to  sit 
by  the  county  attorney  and  suggest  questions  and  other  matters  of  that 
sort  in  aid  of  the  prosecution.  In  order  for  this  to  be  justified,  there 
must  be,  in  our  judgment,  some  good  reason  shown.  The  mere  fact 
that  the  city  marshal  is  a  peace  officer  is  not  sufficient,  as  we  under- 
stand this  statute,  to  excuse  him  from  the  rule  and  there  is  no  reason 
shown  why  he  should  have  been  excused.  Upon  another  trial  of  this 
cause,  this  should  be  avoided. 

The  other  matters,  we  think  will  hardly  occur  upon  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 


JuAK  Cervantes  v.  The  State. 

No.  3759.     Decided  November  13.  1907. 

XaMlaughter— Contradicting  Witnest^-Heanay — Interpreter. 

Where  upon  trial  for  murder,  a  grand  juror  was  placed  upon  the  stand  by  the 
State  to  contradict  another  State's  witness  with  reference  to  a  statement  made 
by  said  last  witness  before  the  grand  jury,  and  it  developed  that  said  grand 
juror  did  not  understand  the  Spanish  language  in  which  the  other  witness  had 
testified  before  said  grand  jury  through  an  interpreter,  and  could  not  state  of 
his  own  knowledge  what  said  State's  witness  had  testified  to,  the  same  was  hear- 
say and  should  have  been  excluded. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  the 
Hon.  Sam  R.  Scott 

Appeal  from  a  conviction  of  manslaughter;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  E.  Rogers,  for  appellant. — One  who  merely  hears  a  conversa- 
tion in  a  language  which  he  does  not  understand,  and  hears  the  ren- 
dition or  interpretation  of  it  as  given  by  the  interpreter,  can  not  be 
used  to  impeach  the  first  witness,  nor  to  strengthen  the  interpreter, 
wherein  he  does  not  remember  the  testimony,  and  this  although  there 
is  no  better  evidence  to  be  had.  17  Am.  &  Eng.  Ency.,  p.  31,  note  4; 
1  Wigmore  Ev.,  sees.  668  and  1810  (note  1) ;  People  v,  John,  137 
Cal.,'220  (169  Pac,  1063) ;  Beeves  v.  State,  7  Texas  Crim.  App.,  276; 
People  V.  Ah  Yute,  56  Cal.,  119;  People  v.  Lee  Pat,  54  Cal.,  527; 
Schearer  v.  Harber,  36  Ind.,  536. 
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F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  man- 
slaughter, the  punishment  being  assessed  at  five  years  in  the  penitentiary. 

The  witness  Trevino  was  used  as  a  witness  for  the  State,  and  testified 
among  other  things  that  he  was  standing  on  the  gallery  of  his  home 
near  the  defendant  and  deceased  on  the  occasion  of  their  meeting  at  the 
time  of  the  killing,  and  heard  the  deceased  say  to  the  defendant,  "  You 
damned  Mexican  son-of-a-bitch,  I  am  going  to  kill  you";  that  for  the 
purpose  of  discrediting  this  statement  of  the  witness,  the  State  intro- 
duced T.  H.  Ligon,  who  was  a  member  of  the  grand  jury  that  investi- 
gated the  circumstances  of  the  homicide.  Ligon  was  asked  whetlier 
Trevino  made  such  statement  before  the  grand  jury,  and  further  as  to 
what  statement  Trevino  did  make  before  that  body.  Ligon  answered  in 
substance,  that  as  a  member  of  the  grand  jury  he  was  present  and  heard 
the  witness  Trevino  give  his  testimony  before  that  body  through  an 
interpreter,  Jose  Garcia;  that  they  instructed  the  interpreter  to  ask 
Trevino  what  if  anything  the  deceased  said  to  the  defendant  on  the  oc- 
casion of  the  killing,  and  that  the  interpreter  after  holding  a  conversa- 
tion with  the  witness  in  Spanish,  reported  to  the  grand  jury  Trevino's 
answer  to  the  effect  that  deceased  did  not  say  anything  whatever  to  the 
defendant  at  the  time  of  their  meeting,  and  that  no  such  testimony  was 
reported  to  them  as  having  been  stated  by  Trevino  that  the  deceased 
said,  "you  damned  Mexican  son-of-a-bitch  I  am  going  to  kill  you'*; 
that  he,  Ligon  did  not  understand  a  word  of  what  the  interpreter  said 
to  Trevino,  nor  a  word  of  what  Trevino  said  to  the  interpreter.  That 
their  conversation  was  in  the  Spanish  language  and  that  he  did  not  un- 
derstand Spanish,  and  that  of  his  own  personal  knowledge  he  could  not 
state  what  Trevino  stated  to  the  grand  jury  more  than  what  Garcia  the 
interpreter,  told  them,  and  that  they  took  the  interpreter's  word  for  his 
statements. 

Exception  was  reserved  to  this  on  the  ground  that  it  appeared  that 
the  answers  of  the  witness  Ligon  disclosed  he  did  not  know  what  state- 
ments the  witness  Trevino  made  to  the  grand  jury,  and  that  the  same 
was  hearsay  and  as  such  inadmissible,  and  the  defendant  afterwards 
moved  the  court  to  exclude  the  same  from  the  jury,  which  exceptions 
were  by  the  court  overruled,  and  his  motion  to  exclude  the  same  from 
the  jury  refused. 

We  believe  the  exception  was  well  taken  upon  the  grounds  stated  in  the 
bill.  If  the  witness  himself  had  understood  what  Trevino  stated,  and  the 
testimony  was  damaging  to  the  State ;  and  that  the  testimony  was  a  sur- 
prise perhaps  might  have  been  admissible  for  discrediting  this  witness 
for  the  State.  It  will  be  noted  that  this  exception  was  taken  to  Ligon's 
testimony,  who  did  not  understand  a  word  said  between  the  parties,  and 
his  testimony  in  regard  to  the  matter  here,  is  only  what  he  swears  was 
stated  to  him  by  the  interpreter.  He  didn't  know  whether  it  was  correct 
or  not;  didn't  know  what  occurred  between  the  parties,  except  that  they 
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carried  on  a  conversation  in  Spanish  which  the  interpreter  reported  to 
him  subsequently. 

We  do  not  believe  that  this  testimony  was  admissible  and  the  error 
is  of  sufficient  importance  to  require  a  reversal,  which  is  accordingly 
ordered. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 


Ed  Love  v.  The  State. 

No.  38d3.     Decided  November  20,  1907. 

Bnrsflary — ^House — Telephone  Booth — ^Xnsufllciency  ot  Evldenoe. 

Where  upon  trial  for  burglary  the  evidence  showed  that  defendant  entered 
a  telephone  booth  in  a  railway  depot  and  took  some  money  from  a  drawer  con- 
nected with  said  booth,  which  booth  was  open  to  the  public  indiscriminately,  such 
offense  might  be  theft  but  was  not  burglary. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  the  Hon. 
John  M.  Furman. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  the  appellant  on  file. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary, the  charge  being  that  he  did  at  night  by  force,  threats  and  fraud 
break  and  enter  a  house  occupied  by  0.  F.  Allen. 

The  evidence,  as  we  understand  the  facts,  does  not  support  the  alle- 
gation contained  in  the  indictment.  The  State's  case  is  that  appellant 
should  have  entered  a  telephone  booth  situated  in  the  Sante  Fe  depot 
building  and  committed  theft  of  some  money  from  a  drawer  connected 
with  the  telephone  booth.  This  booth  was  open  to  the  public  indis- 
criminately, and  was  so  arranged  that  parties  who  desired  to  talk  over 
the  phone  from  this  booth  could  place  their  money  in  the  drawer  and 
talk  from  that  booth  instead  of  going  to  the  central  office.  The  booth 
seems  to  have  been  in  one  corner  of  the  passenger  waiting  room,  and  was 
placed  there  for  the  accommodation  of  the  public,  and  anybody  and 
everybody  could  enter  it  at  his  will  and  pleasure,  and  was  placed  there 
for  that  specific  purpose.  This  would  prove  the  consent  of  the  party 
in  control  of  the  booth  for  any  and  everybody  who  desired  to  use  it  to 
enter  it.  If  it  be  conceded  that  the  booth  was  a  house  within  the  con- 
templation of  the  statute,  appellant  or  any  other  party  desiring  to  use 
it  had  the  authority  and  consent,  and  was  invited  to  enter  and  use  it 
by  paying  the  customary   charges.     If  he  so  entered  the  booth  and  took 
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the  money  from  the  drawer  into  which  it  was  dropped  by  those  who 
used  the  booth,  the  mere  breaking  of  the  money  drawer  would  not  con- 
stitute burglary.  If  he  did  so,  it  would  be  theft,  provided  he  took 
money  from  the  drawer.  Appellant  was  a  porter  on  the  Santa  Fe  train, 
and  was,  therefore,  in  and  around  the  depot  when  coming  in  from  his 
runs  or  going  out,  or  whenever  his  duties  as  such  porter  either  author- 
ized or  required  him  to  be  about  the  depot,  and  he  spent  a  good  deal  of 
his  time  in  and  about  the  depot.  This  is  practically  the  case.  We  are 
of  opinion  that  this  does  not  show  burglary.  The  judgment  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
Henderson,  Judge,  absent. 


Dock  Watson  v.  The  State. 

No.  3820.     Decided   November  20,   1907. 

1. — Murder — ^Kanslaus^liter — ^Evidence — ^Weapon  of  Deceased. 

The  fact  that  deceased  may  have  had  some  other  weapon  at  the  time  of 
the  homicide  would  not  preclude  the  State  from  introducing  testimony  that  a 
little  pocket-knife  was  found  in  the  pocket  of  the  deceased  immediately  after  the 
shooting  by  defendant,  which  was  the  only  knife  found  about  his  person. 

2. — Same — ^Evidence — Mental  Status  of  Parties. 

Upon  trial  for  murder  there  was  no  error  to  permit  a  witness  to  testify  that 
the  conversation  of  deceased  with  the  defendant,  and  his  conduct  towards  the 
defendant  a  few  minutes  prior  to  the  homicide  seemed  to  him  and  was  appar- 
ently friendly;  and  this,  although  the  witness  may  never  have  known  the  party 
before. 

8. — Same — Contradictins^  Witness — ^Remark  of  Judge. 

Upon  trial  for  murder  there  was  no  error  in  permitting  State's  counsel  to 
ask  defendant's  witness  if  defendant  had  attempted  to  bribe  him  to  leave  the 
country;  and  the  language  of  the  court  in  overruling* defendant's  objection  to 
the  effect  that  defendant's  counsel  could  not  put  that  kind  of  bridle  on  the 
State's  attorney,  although  a  forceable  figure,  was  not  reversible  error. 

4. — Some— Opinion  of  Witness — ^Immaterial  Testimony. 

Upon  trial  for  murder  where  a  State's  witness  had  denied  on  cross-examination 
that  he  had  made  a  certain  statement  to  defendant's  witness  a  few  days  after 
the  homicide  that  defendant  knew  when  he  and  deceased  got  together  that  the 
defendant  would  have  to  do  quickly  what  he  was  going  to  do,  there  was  no 
error  in  not  permitting  the  defendant's  witness  to  contradict  State's  witness 
with  reference  to  this  statement. 

Bj    Bamfi    Til  will — Temperament  of  Parties. 

Upon  trial  for  murder  there  was  no  error  to  permit  the  State  to  show 
friendly  relations  between  deceased  and  defendant  about  two  years  prior  to  the 
killing,  in  rebuttal  of  defendant's  evidence  of  threats  and  ill-will  of  deceased 
towards  defendant  prior  to  that  time. 

S.— Same — ^Misconduct  of  Jury — ^Viewlns^  Scene  of  Homicide. 

Upon  trial  for  murder  there  was  no  error  in  the  fact  that  the  officer  in 
charge  allowed  the  jury  to  go  over  the  ground  where  the  difficulty  had  occurred, 
where  there  was  no  question  as  to  the  relative  position  of  the  parties,  and  it 
was  not  shown  that  the  jury  received  evidence  from  an  inspection  of  the  ground 
that  could  militate  against  the  rights  of  the  defendant. 


Digitized  by  VjOOQ  IC 


86  52  Texas  Criminal  Reports.  [Tyler, 

7.^4tome— Uualifleations  of  Special  Ingtmotiont. 

Where    upon    trial    for   murder   the   court    submitted    defendant's    special    in- 
struction with  qualification,  with  notice  to  defendant's  counsel  and  acquiescence 
therein  by  him,  there  was  no  error;  besides  the  qualifications  presented  the  law  of 
the  case. 
8. — Same — Chari^e  of  Court — ^Real  and  Apparent  Banger. 

Where  upon  trial  for  murder  the  court  charged  upon  every  possible  phase 
of  real  and  apparent  danger,  in  accordance  with  the  directions  by  this  court 
upon  former  appeal,  there  was  no  error;  besides  the  record  suggested  very  little 
real  or  apparent  danger  to  defendant  at  the  time  he  shot  deceased. 

9. — Same — ^Limiting  Testimony — ^Impeachment  of  Witness. 

Upon  trial  for  murder  where  the  impeaching  testimony  could  not  have  been 
appropriated  by  the  jury  for  any  other  purpose  than  impeachment,  there  was  no 
error  in  not  limiting  said  testimony  to  that  issue. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
the  Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years  im- 
prisonment in  the  penitentiary. 

The  facts  of  this  case  will  be  found  in  the  opinion  of  the  court  on  a 
former  appeal. 

King  &  King,  for  appellant. — On  question  of  limiting  testimony: 
Exon  V.  State,  33  Texas  Crim.  Eep.,  461;  Owens  v.  State,  35  Texas 
Crim.  Eep.,  345.  On  question  of  charge  of  court  on  threats:  Miles 
V.  State,  18  Texas  Crim.  App.,  171.  On  question  of  permitting  jury  to 
visit  locus  in  quo:  Darter  v.  State,  39  Texas  Crim.  Rep.,  45;  Nelson 
V.  State,  58  S.  W.  Rep.,  107. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  mental  attitude  of  parties :  Miller  v.  State,  18  Texas  Crim.  App., 
232;  Powers  v.  State,  23  Texas  Crim.  App.,  42;  Irvine  v.  State,  26 
Texas  Crim.  App.,  37. 

ON  MOTION  FOR  REHEARING. 
November  20,  1907. 

BROOKS,  Judge. — Appellant  was  convicted  of  manslaughter,  and 
his  punishment  assessed  at  four  years  confinement  in  the  penitentiary 

On  a  former  day  of  this  term,  there  being  no  twenty  day  order  in 
the  record  at  that  time  authorizing  the  statement  of  facts  to  be 
filed  after  term  time,  the  statement  of  facts  was  stricken  from  the 
record  and  the  case  affirmed  on  the  theory  that  there  was  no  alleged 
error  that  could  be  reviewed  in  the  absence  of  said  statement  of  facts. 
Appellant  thereupon  filed  a  motion  for  rehearing,  attaching  thereto 
a  certified  copy  of  the  twenty  day  order,  which  had  been  filed  accord- 
ing to  law,  and  the  case  now  comes  before  us  anew. 

This  is  the  second  appeal  of  this  case.  The  former  opinion  will  be 
found  in  the  50  Texas  Crim.  Rep.,  171,  16  Texas  Ct.  Rep.,  587. 

Bill  of  exceptions  No.  1  complains  that  the  court  permitted  the  State 
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to  introduce  before  the  jury  as  evidence  a  certain  small  pocket-knife. 
The  court  states  that  the  knife  admitted  in  evidence  was  shown  to 
have  been  taken  from  the  pants  poc^ket  of  deceased  a  few  minutes 
after  the  shooting,  and  to  have  been  the  only  knife  found  about  his 
person,  and  was  identified  by  witnesses  as  being  identical  in  all  re- 
spects with  the  knife  deceased  had  in  his  hand  at  the  drugstore  a  few 
minutes  before  the  shooting.  Appellant  objected  to  this  testimony  on 
the  ground  that  the  knife  was  not  identified  as  the  one  deceased  had, 
or  that  he  did  not  have  some  other  knife,  or  some  other  character  of 
weapon  about  his  person  at  the  time.  The  fact  that  he  (deceased) 
may  have  had  some  other  weapon  would  not  preclude  the  intro- 
duction of  the  little  knife  found  in  his  pocket  immediately  after  the 
shooting.  The  record  shows  that  deceased,  a  few  moments  before  the 
homicide,  had  a  small  knife  in  his  hand,  which  defendant  told  de- 
ceased he  had  better  put  up;  it  might  get  some  one  in  trouble.  The 
evidence  further  shows  that  several  witnesses  testified  that  deceased 
had  a  knife  in  his  hand  at  the  time  he  was  advancing  upon  appellant. 
Tmmediately  after  the  shooting  the  knife  introduced  in  evidence  was 
found  upon  his  person,  and  was  the  only  character  of  weapon  so  found. 
The  testimony  was  clearly  admissible. 

Bill  of  exceptions  No.  2  shows  that  the  State's  witness,  M.  R  Klease, 
was  permitted  to  testify,  over  the  objection  of  defendant  that  the  con- 
versation of  deceased  with  the  defendant,  and  his  conduct  towards  the 
defendant  at  Perkins,  Klease  &  Mast's  drugstore,  which  happened  a 
few  minutes  prior  to  the  homicide,  seemed  to  him  and  was  apparently 
friendly.  Appellant  objected  to  this  testimony  on  the  ground  that  it 
was  not  shown  that  the  witness  was  acquainted  with  the  temperaments 
and  inclinations  of  the  deceased,  and  the  same  was  but  an  expression 
of  his  opinion  as  to  the  meaning,  effect  and  acts  of  the  deceased  at 
the  time.  The  court  states  that  the  question  permitted  to  be  asked  the 
said  witness  was  this  "What  was  Charley  Chandler's  manner?"  The 
answer  was,  "He  seemed  to  be  in  a  good  humor,  as  far  as  I  could  tell." 
Charley  Chandler  was  the  deceased. 

Bill  of  exceptions  No.  3  complains,  in  substance,  of  the  same  testi- 
mony being  introduced  by  another  witness.  This  bill  states  the  wit- 
ness was  asked  the  following  question:  "State  what  his  manner  was? 
A.  It  seemed  to  me  he  was  in  a  good  humor ;  of  course  I  don't  know." 
Defendant  again  objected.  The  court :  "Was  it  in  an  angry  or  jocular 
or  serious  manner ;  how  was  it  ?  A.  1  should  judge  it  was  in  a  sort  of 
jolly  manner;  all  were  just  laughing  and  talking,  unless  it  was  defend- 
ant. I  don't  remember  seeing  him  laugh  any ;  all  the  rest  of  us  were, 
especially  Mr.  Klease  and  deceased."  This  character  of  testimony  has 
repeatedly  been  held  by  this  court  as  admissible.  There  is  no  other 
way  of  getting  the  tone,  inclination,  manner  and  temper  of  a  witness,  or 
a  party  to  a  transaction,  before  the  jury  than  to  permit  the  witnesses 
to  state  the  manner.  The  mere  fact  that  a  witness  may  never  have 
known  the  party  before  would  not  preclude  his  telling  his  impressions 
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as  to  the  mental  status  of  the  party  at  the  time.  That  is  to  say, 
would  not  prevent  his  knowing  whether  his  conversation,  his  manner 
and  conduct,  were  angry  or  in  a  good  humor  and  jolly;  and  certainly, 
if  the  parties  were  laughing  and  talking,  any  witness  of  average  intelli- 
gence, regardless  of  whether  he  had  ever  seen  the  parties  or  not,  could, 
with  accuracy,  state  that  fact.  See  Powers  v.  State,  23  Texas  Crim. 
App.,  42;  Miller  v.  State,  18  Texas  Crim.  App.,  232,  and  Irvine  V. 
State,  26  Texas  Crim.  App.,  37. 

Bill  of  exceptions  No.  4  complains  that  the  State  was  permitted  to 
ask  appellant's  witness  Sullivan  if  he  did  not  receive  a  letter  from 
Dock  Watson  soon  after  the  killing  in  which  he  told  him  he  would  give 
him  $100  to  get  out  of  the  way.  The  witness  answered  that  he  had 
not  received  any  such  letter.  The  court  overruled  the  objection  to  the 
question,  and  remarked  that  '^e  could  not  put  that  kind  of  a  bridle 
on  the  district  attorney;  he  (the  witness)  can  answer  the  question.^' 
The  bill  seems  to  object  to  the  comments  of  the  court.  We  see  no  objec- 
tion to  the  statement  of  the  court.  It  appears  the  court  used  a  very 
forcible  figure  to  enforce  a  ruling.  Nor  would  it  be  any  objection  to  the 
testimony  or  question  either,  that  it  had  been  asked  before.  The  dis- 
trict attorney  may  have  forgotten  that  he  asked  him,  or  may  have 
become  convinced  that  a  renewal  of  the  question  would  elicit  the  fact 
sought  by  the  question.  If  appellant  had  attempted  to  bribe  the  wit- 
ness to  leave  the  country,  this  would  be  very  powerful  testimony  against 
appellant.  See  Bice  v.  State,  decided  at  the  present  term  of  this 
court. 

Bill  of  exceptions  No.  5  complains  the  court  erred  in  excluding  from 
the  consideration  of  the  jury  the  testimony  of  Jasper  Williams,  by 
whom  appellant  proposed  to  prove  that  a  few  days  after  the  homicide 
deceased's  brother,  B.  L.  Chandler,  had  told  said  Williams  that  appel- 
lant knew  when  he  and  deceased  got  together  appellant  would  have  to 
do  what  he  was  going  to  do  and  do  it  quick.  The  witness  Chandler 
having  denied  making  the  statement,  the  testimony  was  offered  to  im- 
peach him.  The  State  objected  to  this  character  of  impeachment  on 
the  ground  that  same  was  immaterial  and  was  merely  an  opinion  of 
the  witness  and  did  not  state  any  facts.  This  exact  question  was  passed 
upon  by  this  court  in  the  former  appeal  of  this  case,  and  decided  against 
appellant. 

Bill  of  exceptions  No.  6  complains  that  while  deceased^s  wife  was 
upon  the  stand  she  was  permitted,  over  appellant's  objection,  to  state 
that  appellant  had,  about  two  years  prior  to  the  killing,  come  to  the 
home  of  deceased  and  served  some  civil  processes  upon  him,  to  which 
testimony  appellant  objected  on  the  ground  that  it  was  immaterial  and 
happened  two  years  prior  to  the  difficulty  and,  therefore,  too  remote 
from  the  killing  to  make  legitimate  and  proper  evidence  to  be  introduced 
in  the  case.  This  bill  is  approved  with  the  following  explanation: 
"The  testimony  was  admitted  in  rebuttal  of  evidence  of  former  difficulty, 
threats,  and  ill-will  of  deceased  towards  defendant,  because  this  meet- 


Digitized  by  VjOOQ  IC 


1907.]  Watson  v.  The  State.  .    89 

ing  of  the  parties  at  the  home  of  deceased  when  they  shook  hands, 
talked  friendly  and  deceased  invited  defendant  to  dine  with  him,  took 
place  some  years  subsequent  to  the  former  difficulty,  and  many  of  the 
threats  proven  by  defendant."  Under  the  explanation  of  the  court  the 
testimony  was  entirely  admissible. 

The  sixth  ground  of  the  motion  for  a  new  trial  complains  that  the 
jury  received  new  and  additional  testimony  after  this  cause  had  been 
submitted  to  them  in  that  during  the  five  days  tliat  they  were  deliberat- 
ing upon  this  cause,  after  the  same  had  been  submitted  to  them,  they 
were  carried  by  the  officer  in  charge  over  the  gl-ound  in  the  town  of 
Nacogdoches  where  the  difficulty  occurred,  and  in  passing  and  going 
over  the  ground  where  the  same  occurred,  the  jury  upon  one  occasion 
stopped  and  observed  the  ground  and  physical  surroundings  where  the 
testimony  showed  the  difficulty  had  occurred,  and  in  this  connection 
appellant  insists  that  the  evidence  was  introduced  prior  to  the  jury  reach- 
ing a  conclusion.  Evidence  was  introduced  on  this  ground  of  the  mo- 
tion for  a  new  trial  and  from  a  careful  perusal  of  same  we  hold  that  no 
prejudicial  error  is  shown  by  appellant.  It  seems  that  the  homicide 
was  on  a  main  street  leading  into  the  public  square  of  the  town  of 
Nacogdoches.  There  is  no  point  or  principle  involved  in  the  relative 
positions  or  places  indicated  on  the  street  occupied  either  by  appellant, 
deceased  or  the  witnesses;  in  fact,  there  is  scarcely  any  cavil  over  the 
same.  The  difficulty  occurred  in  a  narrow  street,  and  the  only  divergence 
in  the  views  expressed  by  the  various  witnesses  is  to  the  demonstrations 
and  acts  of  the  deceased,  appellant  insisting  that  he  was  retreating 
and  deceased  advancing  on  him  with  a  knife.  The  State's  witnesses 
make  out  a  cruel  and  wanton  murder.  We  have  held,  of  course,  that  if 
the  jury  should  receive  evidence  from  an  inspection  of  the  ground  that 
could  militate  against  the  rights  of  appellant,  it  would  be  reversible 
error,  but  the  statement  of  facts  presenting  this  matter  shows  no  such 
condition. 

The  7th  ground  of  the  motion  complains  that  the  court  erred  in 
refusing  to  give  to  the  jury  without  qualification  and  in  qualifying 
defendant's  special  instructions  No.  1.  We  find  various  charges  in  this 
record  tendered  by  appellant  with  the  qualifications  thereon.  It  is  the 
duty  of  appellant  to  tender  special  charges  to  the  court,  and  if  appellant 
does  not  accept  the  qualifications  of  the  court,  to  have  his  special  charges 
refused  as  written  without  qualification,  when  he  acquiesces  and  con- 
sents to  the  qualification,  this  is,  on  his  part,  an  acceptance  of  the  quali- 
fication. We  have  frequently  suggested  this  in  former  opinions  of  this 
court.  Certainly  appellant  should  not  be  heard  to  complain  if  the  court, 
when  presented  a  special  charge,  says,  in  substance,  "I  will  give  your 
charge  with  this  qualification,"  and  does  give  it,  and  appellant  accepts 
it;  then  it  places  appellant  in  the  attitude  of  asking  the  charge  with  the 
qualification,  and  he  cannot  be  heard  to  complain.  But,  be  this  as  it 
may,  we  have  examined  all  of  the  qualifications  of  the  court's  charges 
to  appellant's  special  charges,  and  find  that  the  qualifications  are  in 


Digitized  by  VjOOQ  IC 


90  52  Texas  Criminal  Reports.  [Tyler, 

consonance  with  the  laws  of  this  State  and  the  facts  as  adduced  upon 
the  trial  of  this  case. 

Appellant  complains  also  that  fhe  court  failed  to  charge  upon  real 
and  apparent  danger.  The  court  charged  upon  every  possible  phase  of 
real  and  apparent  danger.  The  case  was  formerly  reversed  because 
the  court  did  not  do  so,  and  in  this  case  the  trial  court  seems  to  have 
made  an  extra  effort  to  obviate  any  possible  criticism  made  by  this 
court  upon  the  former  charge.  We  think  he  has  succeeded  in  so 
doing.  The  record  before  us,  however,  suggests  very  little  real  or 
apparent  danger  to  appellant  at  the  time  he  shot  the  deceased.  The 
court  tells  the  jury  that  appellant  would  have  a  right  to  act  on  reason- 
able appearance  of  danger  from  his  standpoint;  if  deceased  had  made 
an  attack  upon  him  he  would  have  a  right  to  defend  himself,  or  if 
deceased  was  about  to  make  an  attack.  The  charges  presenting  these 
matters  are  so  voluminous  that  we  do  not  deem  it  necessary  to  copy 
same  in  order  to  make  more  manifest  the  suggestions  heretofore  made. 

The  8th  ground  of  the  motion  for  a  new  trial  complains  of  the  fol- 
lowing: The  court  erred  in  failing  to  limit  the  testimony  in  his 
charge  to  the  jury  of  the  witness  Roe  Chandler,  introduced  by  the 
State  for  the  purpose  of  impeaching  the  witness  R.  B.  Hall,  introduced 
by  the  defendant,  and  in  failing  to  charge  the  jury  that  they  could 
consider  such  testimony  of  said  witness  for  the  purpose  only  in  deter- 
mining the  credibility  and  the  weight  they  would  give  to  the  said  wit- 
ness. The  defendant's  witness,  R.  B.  Hall,  had  testified  that  in  the 
latter  part  of  December  or  the  first  of  January,  prior  to  the  killing 
on  the  5th  day  of  March,  1906,  he  had  seen  the  deceased,  C.  C.  Chandler 
in  the  town  of  Nacogdoches,  and  had  a  conversation  with  him,  in  which 
ho  said  Chandler  stated  as  defendant  passed  near  where  they  were 
standing,  "ITiere  goes  a  damn  s —  of  —  that  took  advantage  of  me 
once  and  I  intend  to  have  revenge.  \\Tien  I  get  a  chance  I  will  make 
him  s —  right  where  he  is  hitched.*'  The  State's  witness,  Roe  Chandler, 
was  introduced  by  the  State  after  the  witness  Hall  had  denied  making 
any  statement  to  said  Roe  Chandler  that  he  had  not  seen  deceased  in 
two  years  prior  to  the  killing,  to  the  effect  that  the  said  Hall  had 
told  him  some  two  months  after  the  killing  that  he  had  not  seen  the 
deceased  for  two  years  prior  thereto.  Now,  appellant  insists  this  testi- 
mony should  have  been  limited  for  the  purpose  of  impeaching  the 
witness  Hall,  and  that  the  court  erred  in  not  so  limiting  same.  If 
the  testimony  could  be  appropriated  by  the  jury  for  any  other  pur- 
pose than  impeachment,  it  would  be  prejudicial  error  not  to  so  limit 
it,  but  this  testimony  could  not  have  been  used  by  the  jury  for  any 
other  purpose  than  to  impeach  the  witness  Hall.  We  accordingly  hold 
there  was  no  error  in  the  court  refusing  to  limit  said  testimony. 

We  have  carefully  read  and  re-read  the  charge  of  the  court,  and, 
as  stated,  without  copying  same  in  detail,  we  think  the  same  very 
properly  presents  the  law  applicable  to  this  case,  and  certainly  as  favor- 
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able  to  appellant  as  any  evidence  adduced  upon  the  trial  authorized. 
The  motion  for  rehearing  is,  therefore,  overruled. 


Henderson,  Judge,  absent. 


Overruled, 


Columbus  Tinsley  v.  The  State. 

No.  3902.     Decided  November  20.  1907. 

1. — ^Murder  in  First  Degree — Jury  and  Jury  Law — ^Waiver — Special  Venire. 

Where  upon  trial  for  murder,  defendant  had  waived  a  special  venire  and 
failed  to  indicate  any  objections  to  the  manner  of  drawing,  choosing  or  empanel- 
ing the  jury  during  the  triaf;  and  he  was  present  during  the  empanelment  of 
the  jury,  there  was  no  error  in  overruling  the  objection  that  the  jurors  were  not 
drawn  from  the  box,  etc.,  and  that  talesmen  were  summoned  to  complete  the  panel. 

2. — Same — ^Eyidenee — ^Harmless  Error. 

Where  upon  trial  for  murder,  a  State's  witness  swore  that  he  found  a 
cartridge  400  or  500  yards  from  the  scene  of  the  shooting,  and  there  was  no 
testimony  connecting  this  incident  with  anything  pertaining  to  the  homicide,  or 
to  identify  said  cartridge  with  any  cartridge  defendant  had,  or  that  it  was  of 
the  same  size  of  the  bullet  in  the  body  of  the  deceased,  or  that  there  were  tracks 
near  the  place  where  said  cartridge  was  found,  the  same  was  inadmissible;  but 
nevertheless  harmless  error;  as  the  same  did  not  in  any  sense  tend  to  strengthen 
the  State's  case,  or  prejudice  the  rights  of  defendant. 

8. — Same — ^ETidenoe — Clothing  of  Deceased — ^Harmless  Error. 

Where  upon  trial  for  murder,  the  clothes  of  the  deceased,  which  had  been 
washed,  were  introduced  in  evidence,  and  the  State's  attorney  merely  showed 
the  jury  where  the  ball  entered  the  clothes  and  then  laid  them  aside,  and  made 
no  further  comment  on  this  matter:  and  there  was  nothing  to  show  that 
what  occurred  inflamed  the  minds  of  the  jury,  there  was  no  reversible  error, 
although  such  testimony  was  not  pertinent  on  any  controverted  issue  in  the  case. 
However,  such  practice  is  deprecated  and  discouraged  by  the  court. 

i, — Same — ^ETidence — Criminative  Circumstances. 

Upon  trial  for  murder,  there  was  no  error  to  admit  testimony  that  a  short 
time  before  the  homicide,  defendant  was  seen  carrying  a  pistol,  where  the 
circumstances  of  the  case  show  with  reasonable  certainty  that  the  shot  that  killed 
deceased  was  from  a  pistol. 

6. — Eridence— &es  Geste — ^Deceased's  Declaration. 

Where  upon  trial  for  murder,  the  State  introduced  a  witness  who  testi- 
fied that  some  ten  minutes  after  the  shooting,  the  deceased  stated  repeatedly  in 
witness'  presence  that  ''  Duke  Tinsley "  had  shot  him,  and  defendant  went 
by  that  name,  such  testimony  was  admissible  as  res  gestsB. 

6^ — Same — Charge  of  Court— Alibi— Technical  Terms. 

Where  upon  trial  for  murder,  the  court  gave  a  charge  on  alibi  but  did  not 
attempt  to  define  the  technical  terms  of  the  term  alibi,  the  same  was  sufficient; 
although  the  special  charge  submitted  by  the  defendant  has  been  approved  by 
this  court.     It  i»  the  better  practice  not  to  attempt  to  define  technical  terms. 

7.^4tome — Charge  of  Court — Circumstantial  Evidence. 

Where  upon  trial  for  murder,  the  res  gestae  declaration  of  the  deceased  took 
the  case  out  of  the  rule  of  circumstantial  evidence,  there  was  no  error  in  failing 
to  charge  on  this  subject. 

8. — Same — Charge  of  Court— Degree  of  Murder. 

Upon  a  trial  for  murder  it  was  proper  for  the  court  to  charge  the  jury  that 
if  they  had  a  reasonable  doubt  as  to  the  degree,  to  find  the  defendant  guilty  of 
murder  in  the  second  degree,  in  the  event  they  found  him  guilty. 
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-Yerdiot — ^Amendineiit  by  Court. 
Where  upon  trial  for  murder,  the  court  did  not  charge  on  manslaughter  but 
only  charged  upon  murder  in  the  first  and  second  degree,  and  the  jury  returned 
a  verdict  for  five  years,  without  stating  the  offense  of  which  they  found  defendant 
guilty,  the  action  of  the  court  in  amending  the  verdict  to  conform  to  the  charge, 
and  inserting  the  words  **  murder  in  the  second  degree,"  the  jury  acquiescing 
therein,  was  proper;  although  the  foreman,  in  answer  to  the  remark  by  the 
court :  "  You  have  not  said  what  you  find  him  guilty  of,"  replied :  "  Manslaughter 
or  murder  in  the  second  degree." 

10. — Same— Convictloii  Upon  Reg  Oeste  Declaration  of  Deoeaaed. 

Where  upon  trial  for  murder,  the  State's  testimony  not  only  showed  ill- 
feeling  between  the  defendant  and  deceased,  but  the  res  gestae  statement  by 
deceased  to  three  or  four  witnesses,  within  ten  minutes  after  the  shooting, 
showed  that  deceased  was  approaching  his  home  at  night,  when  defendant  stepped 
from  behind  the  house  and  shot  him,  a  conviction  of  murder  in  the  second  degree 
with  the  minimum  punishment  is  sustained. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  before  the 
Hon.  L.  B.  Cobb. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Daviss  &  Williford,  for  appellant. — A  defendant  is  entitled  to  trial 
by  a  jury  drawn  in  strict  accord  with  the  requirements  of  law,  whether 
he  demands  such  jury  or  not,  and  without  regard  to  whether  or  not  he 
points  out  and  directs  the  manner  in  which  such  jury  shall  or  shall 
not  be  drawn.  Constitution  of  Texas,  article  1,  section  19.  Frasher  v. 
State,  3  Texas  Crim.  App.,  271;  Adams  v.  State,  50  Texjts  Crim.  Rep., 
686,  99  S.  W.  Bep.,  1015. 

Evidence  which  is  irrelevant  and  inadmissible,  will  be  presumed  to  be 
injurious  to  the  defendant.  If  admitted  over  the  objection  of  the  de- 
fendant in  a  felony  case,  it  will  be  presumed  to  have  injured  him. 
And  when  so  admitted  by  the  trial  court,  the  judgment  of  conviction 
should  be  set  aside  in  a  felony  case  and  the  cause  remanded  to  lower 
court  for  a  new  trial.  Somerville  v.  State,  6  Texas  Crim.  App.,  435; 
Preston  v.  State,  4  Texas  Crim.  App.,  201;  Tyson  v.  State,  14  Texas 
Crim.  App.,  389. 

It  is  not  competent  to  introduce  the  clothes  of  deceased  before  the 
jury,  unless  the  clothes  were  pertinent  to  some  controverted  issue  in  the 
case.  And,  their  introduction,  otherwise  is  reversible  error.  Tyson  v. 
State,  14  Texas  Crim.  App.,  389. 

Evidence  which  does  not  tend  to  prove  a  material  issue  in  the  case 
is  not  admissible.  And,  the  fact  that  defendant  had  a  pistol  in  his  own 
home  three  months  before  date  of  alleged  shooting  of  deceased,  and  never 
having  been  seen  with  a  pistol  thereafter,  and  the  wound  which  caused 
death  of  deceased  not  having  been  proven  to  have  been  made  with  a 
pistol  of  the  character  and  caliber  of  the  one  seen  in  defendant's 
possession,  such  proof  was  irrelevant,  immaterial,  and  too  remote,  and 
should  not  have  been  admitted  for  any  purpose.  McCullough  v.  State, 
23  Texas  Crim.  App.,  636 
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Only  the  jury,  in  felony  case,  can  render  a  verdict  against  the  defend- 
ant on  trial;  and  their  verdict  shall  be  of  their  own  finding,  without 
suggestion  from  the  trial  court.  Texas  Constitution,  article  1,  sections 
10-15,  etc.  Penal  Code,  article  712.  FoUis  v.  State,  51  Texas  Crim. 
Rep.,  186,  101  S.  W.  Rep.,  245. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree  and  his  punishment  assessed  at  confinement  in  the  penitentiary 
for  five  years. 

Appellants  bill  of  exceptions  No.  1  shows  the  following :  The  defend- 
ant waived  a  special  venire.  The  clerk  wrote  the  names  of  the  regular 
jurors  on  a  slip  of  paper  and  handed  said  slip  to  the  defendant's  attor- 
neys to  pass  on,  and  the  talesmen  summoned  to  complete  said  panel 
were  impaneled  in  the  same  way.  Neither  names  of  the  regular 
jurors,  nor  the  names  of  the  talesmen  were  written  on  separate  slips  of 
paper,  nor  were  said  names  put  into  a  box  or  any  other  receptacle  and 
mixed,  nor  were  they  drawn  from  a  box  or  any  other  receptacle,  and  the 
entire  impaneling  and  organizing  of  the  jury  was  completed  without  the 
defendant  being  present.  To  the  method  of  impaneling  the  jury  the 
appellant  objected  in  open  court  because  the  method  pursued  was  not 
in  accordance  with  the  requirements  of  the  statute.  The  court  ap- 
proved the  bill  with  this  qualification :  "The  case  was  set  on  September 
3  for  trial  on  the  12th  of  September,  1907.  The  defendant's  counsel 
waived  a  special  venire,  when  the  time  came  to  organize  the  jury, 
defendant  being  present  in  the  court  room.  The  jurors  for  the  week 
were  called  in  when  counsel  said  they  objected  to  the  manner  of  impanel- 
ing the  jury.  The  court  not  understanding  what  counsel  meant,  re- 
marked that  if  they  demanded  a  special  venire  they  might  have  it. 
Counsel  replied  that  they  had  waived  a  special  venire  and  did  not  ask 
for  it  The  court  then  said  you  may  take  your  choice,  take  a  list  as 
usual  or  examine  the  jurors  one  by  one  as  though  they  were  special 
venire.  Counsel  made  no  reply,  and  without  further  indication  what 
they  meant  by  the  objection  took  the  list  furnished  by  the  clerk  and 
after  some  question  to  the  jurors,  retired  and  made  their  peremptory 
challenges  by  the  erasure  of  certain  names  from  the  list, — only  six  jurors 
were  obtained  and  the  sheriff  under  order  of  court  summoned  talesmen 
and  a  list  of  those  found  qualified  was  given  defendant's  counsel,  who 
took  the  same  without  objection,  and  from  the  list  tlie  other  six  jurors 
were  taken.  At  no  time  did  counsel  intimate  that  they  desired  the  jurors 
drawn,  and  the  court  was  not  aware  till  after  the  trial  that  they  in- 
tended to  be  understood  as  objecting  on  that  ground,  and  the  court  was 
wholly  ignorant  of  the  reason  that  counsel  had  in  mind  for  objecting  to 
the  method  of  choosing  or  impaneling  the  jury.  If  the  defendant  was 
absent  from  the  court  room  at  any  time,  his  absence  was  voluntary  and 
unknown  to  the  court  and  if  he  failed  to  assist  in  selecting  his  jury, 
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it  was  of  his  own  free  will."  Clearly  under  the  explanation  and  modi- 
fication of  the  bill  by  the  court,  there  could  be  no  serious  criticism 
of  its  action.  Appellant  had  waived  a  special  venire  and  failed  to 
indicate  any  objection  to  the  court,  such  as  they  urged 'in  the  bill  of 
exceptions.  We  accordingly  hold  there  was  no  error  in  the  impanel- 
ment  of  the  jury. 

Bill  of  exceptions  No.  2  shows  that  tlie  State's  witness,  Harrison 
Oambol,  a  brother-in-law  of  the  deceased,  was  permitted  to  produce  as 
evidence  before  the  jury  an  empty  cartridge  shell  of  the  caliber  38-40, 
U.  M.  C,  and  to  testify  that  he  found  said  empty  cartridge  shell  in  his 
cotton  patch  four  hundred  or  five  hundred  yards  west  of  where  deceased 
was  shot,  and  in  the  opposite  direction  from  defendant's  home;  that 
there  were  no  tracks  leading  from  said  empty  cartridge  shell  toward  the 
place  where  deceased  was  shot,  nor  toward  defendant's  home,  nor  any 
tracks  leading  from  where  deceased  was  shot  to  where  said  shell  was 
found;  to  which  testimony  defendant's  attorneys  objected  and  asked  that 
it  be  excluded  from  the  jury,  because  there  was  no  evidence  that 
deceasd  was  shot  with  a  ball  or  bullet  of  this  caliber,  nor  was  there 
any  evidence  which  identified  or  in  any  maimer  sought  to  establish  that 
defendant,  or  any  other  person,  ever  owned  or  had  or  saw  a  pistol  or 
rifle,  or  gun  of  this  caliber.  Because  the  testimony  was  too  remote, 
and  said  shell  was  found  too  far  removed  from  the  scene  of  the  shooting 
to  shed  any  light  upon  it  or  serve  as  a  circumstance  to  explain  it,  or 
identify  the  person  who  did  the  shooting ;  that  said  testimony  could  and 
did  serve  no  other  purpose  except  to  prejudice  the  minds  of  the  jury 
against  the  defendant;  all  of  which  objections  were  overruled  by  the 
court  and  the  bill  was  signed  with  the  following  qualification:  "The 
witness  stated  that  he  found  the  shell  as  he  was  crossing  the  field  and  did 
not  trace  the  tracks."  We  hold  that  said  testimony  was  not  admissible. 
It  could  not  shed  any  possible  light  upon  the  perpetrator  of  this 
homicide,  nor  could  it  possibly  show  any  connection  of  appellant  there- 
with. The  evidence  for  the  State  in  substance  shows  that  deceased 
was  shot  while  going  from  Harrison  Gambol's  home,  about  two  hundred 
yards  away  from  his  home  to  the  home  of  the  deceased,  the  shooting 
taking  place  very  close  to  deceased's  home.  Upon  being  shot,  the  de- 
ceased holloed:  "0!  Lordy,  I  am  shot!"  His  brother-in-law  came 
out  on  his  gallery,  upon  hearing  the  shooting  and  holloing.  The  de- 
ceased called  witness  and  told  him  to  come  there.  Witness  told  deceased 
to  come  to  him.  Deceased  again  holloed,  "0!  Lordy,  I  am  shot!" 
Witness  went  to  meet  him  about  thirty  or  thirty-five  yards  from  wit- 
ness' house;  deceased  was  staggering;  witness  caught  hold  of  him  and 
laid  him  on  a  pallet  "my  wife  made  down  on  the  floor  for  him.  I  then 
asked  him  who  shot  him  and  he  said  'Columbus  Tinsley'  shot  me." 
Deceased  said  appellant  came  from  behind  the  corner  of  the  house  and 
shot  him.  'TV^hen  deceased  called  me,  he  was  coming  towards  my  house. 
He  called  Mr.  Drake,  and  also  called  Nancy  Jackson."  When  the  con- 
stable arrested  appellant  on  the  morning  after  the  killing,  he  was  in  his 
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father^B  field  plowing.  The  constable  told  him  that  John  Waters  got 
shot  last  night  and  that  he  had  a  warrant  for  his  arrest^  charging  him 
with  the  shooting.  Appellant  said,  "All  right,  but  I  did  not  do  it;  I 
did  not  leave  home  last  night.*'  The  constable  further  stated  that  appel- 
lant did  not  appear  disturbed  or  frightened  or  in  any  way  out  of  the 
ordinary  bearing  when  he  arrested  him.  This  testimony  was  only  con- 
troverted in  part  by  three  or  four  witnesses  and  appellant,  as  far  as  the 
declaration  of  the  deceased  was  concerned.  Several  witnesses  for  appel- 
lant swore  that  they  heard  the  shot,  heard  deceased  hollo,  "0 !  Lordy, 
I  am  shot.  Harrison,  run  here."  That  Harrison  Gambol  replied,  "No, 
you  come  here" ;  that  deceasel  said,  "No,  I  am  shot ;  I  can't  come  there." 
Harrison  replied,  "Who  shot  you?"  Deceased  said,  "I  don't  know." 
Appellant,  as  stated  introduced  several  witnesses  who  swore  that  this 
was  the  res  gestae  statement  made  by  the  deceased. 

Now,  the  question  recurs,  in  the  light  of  this  record  and  the  above 
statement  of  the  facts,  did  this  testimony  about  the  cartridge,  which 
was  found  four  or  five  hundred  yards  away  from  the  deceased's  house, 
where  he  was  shot,  in  any  way  injure  the  rights  of  the  appellant.  We 
say  no.  If  the  testimony  had  shown  that  a  track  had  been  traced 
from  deceased's  house  to  where  the  carti'idge  was  found,  without  in 
some  way  identifying  the  track  with  the  track  of  appellant,  it  could 
not  help  the  State's  case;  and  the  bill  of  exceptions  shows,  with  the 
qualification  of  the  court  thereon,  that  no  effort  was  made  to  trace  the 
tracks,  or  any  tracks,  or  to  ascertain  the  size  of  any  tracks  around  the 
place  where  the  cartridge  was  found  and  the  testimony,  as  appellant 
insists,  is  too  remote  and  throws  no  light  upon  the  transaction.  Then 
if  it  does  not,  in  the  light  of  the  above  statement  of  facts,  how  could 
it  injure  appellant?  In  other  words,  the  bill  merely  shows  that  the 
witness  swore  that  he  found  a  cartridge  four  or  five  hundred  yards  from 
the  scene  of  the  shooting.  There  is  no  effort  to  identify  it  with  any 
cartridge  appellant  had,  no  effort  to  show  that  the  cartridge  was  the  same 
size  of  the  bullet  in  the  body  of  deceased,  nor  in  any  way  connected,  as 
far  as  this  bill  shows,  the  cartridge  with  the  killing.  It  is  not  all  evi- 
dence that  will  reverse  a  case  but  it  must  be  of  such  a  character  that  it 
would  have  a  tendency  to  prejudice  appellant.  One  of  the  safe  rules 
in  ascertaining  whether  it  prejudiced  appellant  is  the  question,  did  the 
evidence  in  any  sense  tend  to  strengthen  the  State's  case  ?  By  no  proc- 
ess of  reasoning  can  it  be  so  construed.  Then,  how  could  it  hurt  appel- 
lant if  it  did  not  help  the  State?  It  is  an  isolated  incident,  discon- 
nected from  and  disassociated  from  and  in  no  sense  connected  with 
anything  pertaining  to  this  case;  and  while  it  is  clearly  inadmissible, 
its  introduction  was  entirely  harmless.  We  accordingly  hold,  that,  while 
inadmissible,  it  was  not  such  error  as  would  authorize  a  reversal  of  this 
case. 

BiU  of  exceptions  No.  3,  shows,  that  the  State  introduced  the  clothing 
of  deceased  in  evidence,  and  one  of  the  attorneys  for  the  State  shook 
said  clothing  around  before  the  jury  and  commented  on  same,  to  which 
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introduction  of  said  clothing,  and  the  display  and  commenting  on  same 
was  all  objected  to  by  the  defendant  at  the  time,  upon  the  following 
grounds :  1.  There  was  no  question  or  controversy  as  to  the  character, 
condition  or  location  of  the  wound.  2.  There  was  no  question  or  con- 
troversy that  it  was  a  fatal  wound  and  was  the  cause  of  deceased's 
death.  3.  There  was  no  question  or  controversy  as  to  the  direction  of 
the  ball  or  the  extent  to  which  it  penetrated;  that  said  testimony  did  not 
tend  to  illustrate  any  point,  or  make  manifest  or  throw  any  light  on  any 
issue  in  the  case;  and,  lastly,  tliat  it  did  tend  to  prejudice  the  defendant 
before  the  jury.  The  court  overruled  said  objections  and  admitted  said 
clothing  in  evidence  with  said  display  of  same,  and  the  comment  thereon. 
This  bill  is  approved  with  this  modification:  "Appellant  objected  to 
showing  the  clothes  to  the  jury,  as  they  were  being  used  by  the  State's 
witness  to  locate  the  point  of  entering  ot  the  bullet.  The  clothes 
had  been  washed  and  showed  only  a  small  hole  where  the  witness  said 
the  bullet  entered.  The  court  thought  the  garment  was  admissible  for 
that  purpose.  No  one  attempted  to  inflame  the  mind  of  the  jury  by 
referring  to  them.  The  State's  attorney  merely  showed  the  jury  where 
the  ball  entered  the  clothes  and  laid  them  on  a  chair  or  table  before 
the  jury. 

This  evidence  is  very  much  like  the  evidence  above  complained — ^inad- 
missible. As  appellant  insists,  there  was  no  question  but  what  the 
bullet  killed  the  deceased ;  there  was  no  question  as  to  where  it  entered 
his  body.  While  the  bill  complains  of  comments  upon  the  clothing, 
it  does  not  show  what  the  comments  were  and  hence  said  comments 
can  not  be  passed  upon  by  this  court.  The  court,  however,  says  tliere 
was  no  attempt  to  inflame  the  minds  of  the  jury  by  referring  to  them ; 
that  the  State's  attorney  merely  showed  the  jury  where  the  ball  entered 
the  clothing.  These  clothes  ought  not  to  have  been  admitted.  They 
did  not  illustrate  or  make  manifest  any  issue  in  the  case,  or  demonstrate 
any  controverted  fact,  but  this  would  not  call  for  a  reversal  of  the  case. 
How,  or  in  what  way  could  the  sheer  fact  of  bringing  the  clothes  and 
showing  where  the  bullet  entered  them  injure  appellant?  Appellant 
had  never  controverted  the  fact  as  to  where  the  bullet  entered  the  cloth- 
ing, then  to  prove  by  the  clothes  themselves  where  the  bullet  entered, 
could  not  prejudice  him  in  the  trial  of  this  case.  The  court  says  the 
clothes  had  been  washed.  This  would  eliminate  any  gruesome  appearance 
and  prejudicial  efl'ect  they  might  have  had,  if  they  had  been  bloody.  We 
have  repeatedly  and  repeatedly  held  that  this  character  of  evidence  should 
not  be  introduced,  unless  the  clothes  were  pertinent  on  some  controverted 
issue  in  the  case.  We  have  never  held,  however,  that  we  would  reverse 
a  case  where  our  attention  has  been  called  to  the  sheer  fact  that  clothes 
were  introduced.  Their  introduction  in  this  case  is  rendered  entirely 
harmless  in  the  light  of  this  bill.  In  other  words,  the  clothes  merely 
show,  as  shown  by  the  bill,  where  the  bullet  entered.  This  was  not  con- 
troverted. Then  to  prove  a  fact  that  was  not  controverted  by  the 
clothes  or  any  other  method,  or  means,  could  not  be  a  basis  for  reversing 
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a  case.  We  hope  trial  courts,  however,  in  the  future  will  not  permit 
clothes  introduced  unless  they  do  bear  on  some  pertinent  relation  to  the 
trial  of  the  issue  then  being  passed  upon.  We  accordingly  hold  that 
the  error  was  harmless  in  the  light  of  this  record. 

Bill  of  exceptions  No.  4,  shows  that  the  State's  witness,  Sam  Thomas, 
testified  that  he  was  at  the  house  of  the  defendant's  father  on  the  second 
Sunday  in  November,  A.  D.,  1906,  before  the  alleged  shooting  on  Feb- 
ruary 8,  1907;  that  defendant  lived  with  his  father  and  mother;  that 
defendant  had  just  stepped  outside  of  the  house  and  came  back  into 
the  room  where  he,  witness,  was  and  took  a  pistol  out  of  his  pocket  and 
put  it  on  the  table,  and  that  he  did  not  know  what  was  the  size  or 
caliber  of  the  pistol,  nor  to  whom  it  belonged.  To  the  introduction  of 
this  testimony,  appellant  objected  on  the  ground  that  it  was  irrelevant, 
immaterial  and  too  remote  to  shed  any  light  upon  the  transaction  under 
investigation,  or  to  be  considered  even  as  a  circumstance  in  connection 
therewith,  and  because  said  testimony  was  evidence  of  another  and 
different  and  distinct  and  separate  offense,  if  evidence  of  anything,  which 
was  in  no  way  connected  with,  or  served  to  explain  the  matter  under 
investigation.  The  testimony  is  neither  irrelevant,  immaterial  or  too 
remote.  It  is  true  it  sheds  very  little  light  upon  the  transaction  under 
investigation,  but  to  prove  that  the  appellant,  a  short  while  before, 
was  seen  carrying  a  pistol,  and  the  circumstances  of  this  case  show 
with  reasonable  certainty  that  the  shot  that  killed  deceased  was  from 
a  pistol,  is  a  small  circiimstance  or  criminative  fact  going  to  connect 
appellant  with  this  homicide.  The  fact  that  it  proved  very  little  against 
him  did  not  preclude  its  admissibility.  The  weight  of  the  testimony  is 
for  the  jury,  and  the  sheer  fact  that  it  had  very  little  criminative  effect, 
if  any,  would  not  exclude  it,  and  the  fact  that  he  was  seen  with  a  pistol, 
being  another  offense,  would  not  exclude  the  proof  of  the  fact  in 
the  subsequent  trial  of  appellant  for  homicide.  We  can  readily  see 
one  or  two  cases  where  the  evidence  could  be  used  as  stated.  For  in- 
stance, the  jury  may  say  it  shows  a  familiarity  with  the  use  of  firearms. 
The  fact  of  carrying  it,  would  carry  with  it  the  suggestion  that  he  knew 
how  to  use  it,  and  to  this  extent  would  be  criminative,  though  perhaps  a 
small  criminative  fact  against  appellant.  A  great  many  people  know 
how  to  use  firearms.  This  fact  could  be  used  by  appellant  against  the 
probative  force  of  the  testimony,  but  it  would  not  preclude  its  admissi- 
bility in  the  trial  of  appellant,  for  homicide.  The  testimony  was  ad- 
missible. 

Bill  of  exceptions  No.  5,  shows  the  following :  The  State  introduced 
Harrison  Gambol,  Missouri  Gambol,  Nancy  Jackson  and  M.  M.  Drake, 
who  testified  to  the  following:  "That  after  the  deceased  had  gone  to 
Harrison  Gambol's  house  and  had  been  carried  into  Gambol's  house  and 
laid  on  a  pallet,  Harrison  Gambol  asked  him,  'Who  shot  you?'  and  the 
deceased  replied:  *Duke  Tinsley.'  Still  later,  in  reply  to  the  same 
question  from  Nancy  Jackson,  he  answered :  *Duke  Tinsley' ;  and  still 
later  in  reply  to  the  same  question  from  M.  M.  Drake,  he  answered^ 
Vol.  52  Grim.— 7 
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*Duke  Tinsley.'"  Appellant  objected  to  same  because  it  was  not  the 
facts  talking  through  the  witness,  but  the  witness  talking  about  the 
transaction,  which  had  been  over  ten  minutes  or  longer.  It  was  not  the 
first  statement  he  made,  and  being  made  after  he  had  become  composed 
and  had  time  for  reflection,  was  not  admissible  as  res  gestae ;  that  it  was 
hearsay  and  too  remote  to  bring  it  within  the  exception.  This  bill  is 
approved  with  the  following  modification:  "The  testimony  of  Drake 
shows  that  it  could  not  have  been  ten  minutes  from  the  shooting  till 
all  these  statements  were  made,  and  they  were  admitted  as  res  gestae." 
The  statement  of  facts  shows  that  the  appellant  was  known  by  the  name 
of  "Duke  Tinsley."  The  explanation  of  the  court  shows  clearly  that  the 
testimony  was  res  gestae,  and  therefore  clearly  admissible.  Mahoney  v. 
State,  50  Texas  Crim.  Rep.,  17  Texas  Ct.  Rep.,  118. 

In  his  motion  for  a  new  trial,  appellant  complains  that  the  court  erred 
in  refusing  to  give  the  following  charge:  "Gentlemen  of  the  Jury: 
The  defendant  in  this  case  has  introduced  evidence  that  at  the  time 
the  deceased  was  shot,  if  he  was  shot,  he  the  defendant,  was  not  at  the 
place  where  the  shooting  occurred;  this  in  law  is  termed  an  alibi,  which 
is  defined  thus:  When  a  person  charged  with  a  crime  proves  that  he 
was,  at  the  time  alleged,  in  a  different  place  from  that  in  which  it 
was  committed;  therefore,  you  are  instructed  that  if  you  entertain  from 
the  evidence  in  this  case,  a  reasonable  doubt  of  the  presence  of  the  defend- 
ant at  the  place  where  deceased  was  killed,  at  the  time  of  the  killing,  and 
if,  from  the  evidence  you  entertain  a  reasonable  doubt  that  at  that  time 
he  may  not  have  been  elsewhere,  he  is  entitled  to  the  benefit  of  such 
doubt,  and  you  will  acquit  him."  This  charge  has  been  approved  by  this 
court.  See  Caldwell  v.  State,  28  Texas  Crim.  App.,  566 ;  Hill  v.  State, 
37  Texas  Crim.  Rep.,  415;  Watson  v.  State,  28  Texas  Crim.  App.,  34. 
It  is  the  better  practice  not  to  attempt  to  define  technical  terms,  such  as 
alibi,  as  appellant  insists.     Often  it  is  unintelligible  to  the  jury. 

Appellant  complains  that  the  court  failed  to  charge  the  jury  on  the 
law  of  circumstantial  evidence.  In  this  there  was  no  error,  since  the  res 
gestae  declaration  of  the  deceased  takes  the  case  out  of  the  rule  of  cir- 
cumstantial evidence. 

Appellant  complains  of  the  following  charge  of  the  court  in  bill  No. 
10 :  "In  case  you  are  satisfied  beyond  a  reasonable  doubt  that  defendant 
is  guilty  of  murder,  but  have  a  reasonable  doubt  as  to  the  degree,  you 
will  give  him  the  benefit  of  the  doubt  and  convict  of  murder  in  the 
second  degree."  Appellant  objects  to  this  charge  on  the  ground  that 
the  same  is  on  the  weight  of  the  evidence,  and  is  an  intimation  to  the 
jury  that  the  court  thought  the  defendant  guilty  of  murder  in  some 
degree.  We  can  not  see  how,  or  in  what  way  it  was  a  charge  on  the 
weight  of  the  evidence,  or  an  intimation  to  the  jury  that  the  court 
thought  appellant  guilty  of  murder  in  some  degree.  It  is  always  proper 
for  the  court  to  charge  the  jury  that  if  they  have  a  reasonable  doubt  as  to 
the  degree,  to  find  the  defendant  guilty  of  murder  in  the  second  degree. 

Bill  No.  11  complains  of  the  following:    After  the  jury  had  retired 
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for  a  day  and  a  half  and  a  night,  they  came  into  the  court,  and  the  court 
asked  them  if  they  had  agreed  on  a  verdict.  The  foreman  said  they  had. 
The  verdict  was  handed  to  the  court,  and  same  read  as  follows:  '^We, 
the  jury  find  the  defendant  guilty  and  assess  his  punishment  at  confine- 
ment in  the  State  penitentiary  for  a  term  of  five  years.  G.  W.  William- 
son, foreman."  Whereupon,  the  court  remarked:  "You  have  not  said 
what  you  find  him  guilty  of."  The  foreman  replied:  "Manslaughter, 
or  murder  in  the  second  degree."  The  court  at  once  wrote  a  line  in  the 
verdict,  so  as  to  make  it  read,  as  follows:  "We,  the  jury,  find  the  de- 
fendant guilty  of  murder  in  the  second  degree  and  assess  his  punishment 
at  confinement  in  the  State  penitentiary  for  a  term  of  five  (5)  years.  G. 
W.  Williamson,  foreman."  The  court  then  read  the  verdict  as  he  had 
revised  it,  and  asked :  "Is  that  your  verdict  ?"  Some  of  said  jurors  said 
yes,  some  nodded  their  heads,  and  some  said  nothing.  Appellant  com- 
plains that  this  action  of  the  court  was  without  authority  of  law,  was 
an  invasion  of  the  province  of  the  jury,  was  without  the  sphere  of  the 
court's  duty  and  wholly  beyond  its  power  and  authority.  This  bill  is 
approved  with  the  following  modification:  "The  jury  was  organized  on 
the  twelfth,  1907,  and  the  trial  was  concluded  about  6  p.  m.  the  thir- 
teenth, 1907,  and  the  jury  came  in  with  a  verdict  about  5  p.  m.  on  the 
fourteenth.  Verdict  was  as  above  quoted  and  did  not  designate  the 
offense^  and  the  court  then  asked  the  jurors  of  what  offense  they  had 
found  the  defendant  guilty,  and  one  of  them  (the  foreman  as  now  re- 
membered) said,  "of  murder  in  the  second  degree  or  manslaughter,"  to 
which  the  court  replied  that  they  could  not  convict  of  manslaughter  but 
of  murder  only  and  then  the  juror  replied,  "of  murd6r  in  the  second 
degree  then,"  or  words  to  that  effect  and  the  court  wrote  in  the  words, 
"of  murder  in  the  second  degree,"  and  read  the  verdict  as  so  amended 
to  the  jurors,  and  asked  them  if  that  was  their  verdict  and  they  all 
signified  their  assent  by  words  or  nods.  The  defendant  and  his  attor- 
neys were  present  but  did  not  object  to  the  proceedings,  and  only  after 
the  jury  had  been  discharged  did  one  of  the  defendant's  counsel  sug- 
gest to  the  court  that  there  might  be  error  in  the  matter."  The  court 
in  this  case  did  not  charge  upon  manslaughter  but  only  charged  upon 
murder  in  the  first  and  second  degrees.  The  jury  brought  in  a  verdict 
of  five  years  which  merely  meant  murder  in  the  second  degree.  There- 
fore, the  action  of  the  court  could  not  have  been  prejudicial  to  the  rights 
of  appellant  in  making  the  verdict  formal  as  is  required  by  law,  and 
especially  so  with  the  jury  acquiescing  and  consenting  thereto. 

The  appellant  further  insists  that  the  evidence  is  insufficient  to  support 
this  verdict.  The  facts  show  that  defendant  and  deceased  had  one  or 
more  difficulties  a  few  months  prior  to  the  difficulty  in  which  deceased 
lost  his  life;  in  one  of  which  previous  diflBculties  deceased  shot  at  the 
appellant,  thus  showing  the  bitterest  character  of  feeling  from  the 
State's  standpoint.  It  is  true  that  appellant  denies  the  latter  statement 
and  says  that  he  and  deceased  had  made  friends.  The  State's  evidence 
further  shows  that  deceased  was  approaching  his  home  about  8  o'clock 
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at  night,  as  above  stated,  when  appellant  stepped  from  behind  the 
house  and  shot  him.  This  statement  was  made  by  deceased  to  three  or 
four  parties  within  ten  minutes  after  the  shooting.  Tliis  res  gestae 
statement  has  the  same  force  and  potency  in  law  as  dying  declarations 
and  in  eflfect,  is  perhaps,  a  stronger  criminative  statement.  Many  cases 
in  the  books  report  a  conviction  upon  dying  declarations  of  the  deceased, 
alone.  We,  therefore,  accordingly  hold  that  the  jury,  having  passed  upon 
the  credibility  of  the  witness,  that  the  evidence  in  this  case  warranted 
their  finding  him  guilty.  It  may  be  that  in  sheer  deference  to  the  evi- 
dence, the  jury  gave  him  the  minimum  punishment  for  murder  in  the 
second  degree,  but  this  would  not  be  an  argument  in  favor  of  the  propo- 
sition that  the  evidence  would  not  support  a  conviction  for  murder  in  the 
first  degree. 

So  believing,  we  hold  that  the  evidence  in  this  case  is  sufficient  to 
support  this  verdict,  and  finding  no  error  in  the  trial  thereof,  the  judg- 
ment is  in  all  things  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Jim  Dick  Stewart  v.  The  State. 

No.  3723.     Decided  November  20.  1907. 

Burglary— Motion  for  New  Trial — ^Newly  Discovered  Evidenoe. 

Where  upon  motion  for  new  trial,  in  a  case  of  burglary  where  it  was  ex- 
tremely doubtful  that  the  evidence  was  sufficient  to  sustain  a  conviction;  and 
the  affidavits  of  witnesses  attached  to  the  motion  with  reference  to  newly 
discovered  evidence  showed  that  the  proposed  testimony  was  close  enough  to 
the  main  fact,  coming  from  the  injured  party,  that  it  w^ould  come  within  the 
rule  laid  down  by  this  court  in  regard  to  admitting  res  gestse  statements,  a  new 
trial  should  have  been  granted. 

Appeal  from  the  District  Court  of  Camp.  Tried  below  before  the  Hon. 
P.  A.  Turner. 

Appeal  from  a  conviction  of  burglary ;  penalty,  two  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

Sam  D.  Snodgrass,  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State 

DAVIDSON,  Presiding  Judge. — This  is  one  of  those  very  close 
cases  on  the  facts.  It  is  extremely  doubtful  if  the  evidence  narrated 
in  the  record  before  this  court,  is  sufficient  to  justify  the  conviction 
of  appellant  for  burglary  charged  against  him.  The  main  witness  for 
the  State  is  the  alleged  owner,  whose  father  also  accompanied  him  to  the 
house  alleged  to  have  been  burglarized,  and  the  evidence  disclosed  from 
these  witnesses  that  some  one  had  entered  the  house  where  some  turkeys 
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had  been  placed.  A  great  number  of  these  turkeys  had  been  purchased 
by  the  owner  and  placed  in  this  house  for  marketable  purposes.  When 
the  witness  opened  the  door,  the  party  who  was  in  the  house,  in  running 
out,  ran  against  the  door  and  knocked  the  witness  down  into  a  ditch  and 
ran  away.  The  witness  did  not  identify  the  party  and  stated  that  he  did 
not  know  who  it  was,  whether  a  negro  or  white  man.  Appellant  is  a 
negro.  By  the  time  the  witness  had  recovered  himself  to  his  feet,  the 
supposed  burglar  had  gotten  some  seventy-five  yards  away,  running,  and 
witness  gave  chase.  The  party  being  chased  ran  to  the  depot  and  there 
was  lost.  The  witness  went  to  the  depot,  looked  in  through  a  window 
and  saw  a  negro  occupying  one  of  the  seats  in  the  negroes'  waiting  room, 
either  asleep  or  apparently  asleep.  He  did  not  enter  the  depot  but 
went  away.  There  were  other  windows  to  the  depot  on  the  opposite 
side  from  that  looked  through  by  the  witness.  He  identified  the  sleep- 
ing negro  as  appellant.  He  secured  the  services  of  an  officer  within  a 
half  hour  or  such  time,  and  went  to  appellant's  house  and  found  him  in 
bed.  He  was  aroused  by  the  officer  and  placed  under  arrest.  The 
officer's  name  was  Guest.  Mr.  Guest,  when  he  went  in,  said:  "Jim, 
what  were  you  doing  up  yonder. in  that  barn  among  those  turkeys?"  He 
said,  "Mr.  Guest,  what  turkeys?"  He  said,  "Mr.  Mahaffey's  turkeys." 
Appellant  said,  "Where  are  they  at?"  "In  that  old  barn  up  there"  (and 
he  called  the  name  of  the  barn).  Appellant  replied,  "You  are  talking 
to  the  wrong  nigger,"  and  said,  "I  haven't  been  up  there  nowhere  since 
6  o'clock.  I  came  home  at  6  o'clock  and  haven't  been  there  since  then." 
Q.  Is  that  all  he  said,  "I  came  home  at  G  o'clock  and  haven't  been  down 
there  since  then?"  A.  *^es,  sir."  He  asked  him  then,  what  was  he 
doing  at  the  Cotton  Belt  depot,  and  he  said  he  hadn't  been  there  since 
6  o'clock."  He  repeated,  that  he  hadn't  been  away  since  that  hour. 
There  were  no  turkeys  taken.  The  witness  for  the  State  did  not  go 
into  the  depot  but  states  that  he  called  to  the  negro  sleeping  in  the  depot 
twice,  but  there  was  no  response  from  the  negro,  or  any  evidence  that  he 
heard  him. 

Attached  to  the  motion  for  new  trial  are  the  affidavits  of  certain 
parties  which  set  out  newly  discovered  testimony.  The  law  has  been 
complied  with  in  so  far  as  diligence  and  those  matters  are  concerned  with 
reference  to  that  phase  of  the  case,  showing  diligence,  and  other  matters 
necessary  to  lay  a  predicate  in  regard  to  the  discovery  of  newly  discovered 
testimony.  The  question  is  whether  this  testimony  is  of  sufficient  im- 
portance and  materiality  to  have  required  the  granting  of  the  motion 
for  a  new  trial  on  this  ground?  Two  of  the  witnesses,  Pitts  and  Baird, 
stated  in  their  affidavit  that  they  met  the  alleged  owner  on  the  night  of 
the  supposed  burglary  and  that  he  was  excited  and  told  affiants  that  he 
had  just  run  a  negro  out  of  his  turkey  house,  and  that  he  had  chased 
him  to  the  waiting  room  of  the  Cotton  Belt  deport.  That  the  parties 
then  asked  Mahaffey  who  the  negro  was,  and  said  MahaflEey  replied: 
"As  I  opened  the  back  door  of  the  house  a  party  ran  out,  knocking  me 
into  a  ditch ;  I  got  up  as  quick  as  I  could  and  pursued  him  in  the  direc- 
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tion  of  the  Cotton  Belt  depot.  When  I  was  about  seventy-five  yards 
from  the  depot,  the  party  went  into  the  colored  waiting  room,  I  could 
tell  it  was  a  negro,  but  I  did  not  know  him,  and  I  went  on  up  to  the 
waiting  room  of  the  depot,  but  I  did  not  know  who  he  was.  The  negro 
that  I  saw  sitting  in  the  waiting  room  was  a  stranger  to  me.''  Shortly 
after  this  conversation  occurred,  one  W.  C.  Sturkey  came  down  to  the 
barn  where  said  turkeys  were  housed,  and  aflBants,  together  with  Sturkey 
and  the  said  Mahaffey,  went  to  the  colored  waiting  room  of  the  Cotton 
Belt  depot  to  see  who  the  negro  was  that  the  said  Mahaffey  reported 
was  in  the  depot.  When  they  reached  the  depot,  there  was  no  person 
in  it.  AflBants  further  state  that  when  Mahaflfey  made  the  statement  that 
he  did  not  know  the  negro,  that  he  chased  into  the  depot,  and  did  not 
know  him  after  he  saw  him  sitting  in  said  waiting  room,  the  said  Mahaf- 
fey appeared  to  be  excited,  and  showed  that  he  had  just  experienced  some 
violent  exercise,  in  that  he  was  breathing  hard,  and  fast,  and  made  the 
statement  in  an  excited  manner.  They  then  show  that  neither  of  them 
had  ever  told  defendant  or  his  counsel  about  the  matter  stated,  until 
after  appellant's  conviction  and  that  the  reason  they  did  not,  was,  that 
they  did  not  know  and  had  no  reason  to  believe  that  Mahaffey  would 
testify  that  defendant  was  the  negro  that  he  saw  sitting  in  the  colored 
waiting  room ;  that  after  aflfiants  heard  of  defendant's  conviction  in  this 
case,  they  voluntarily  went  to  the  defendant's  counsel  and  told  him  for 
the  first  time  what  they  knew. 

We  are  led  to  believe  that  the  reason  why  the  trial  court  overruled  the 
motion  for  new  trial  in  regard  to  this  ground,  was  that  the  testimony 
would  be  simply  impeaching  in  its  nature.  While,  of  course,  if  it  con- 
tradicted the  testimony  of  the  State's  main  witness,  to  that  extent  would 
be  a  contradiction,  yet,  we  think  this  testimony  was  close  enough  to  the 
main  fact,  coming  from  the  injured  party,  that  it  would  come  within  the 
rule  laid  down  by  this  court  in  regard  to  admitting  res  gestae  statements. 
This  occurred  evidently  within  a  few  moments  of  the  time  that  he 
chased  the  negro.  He  had  stated  that  when  he  went  to  the  depot,  he 
recognized  the  sleeping  negro  sitting  in  said  depot  as  appellant.  Almost 
immediately  after  that  and  while  in  an  excited  and  heated  condition,  he 
stated  to  these  witnesses  that  he  did  not  know  who  this  negro  was  that 
he  saw  in  the  depot.  He  was  the  injured  party  in  the  transaction,  and 
we  are  of  opinion  that  this  testimony  is  res  gestae  and  was  admissible  as 
such. 

Speaking  of  res  gestae  in  the  case  of  robbery,  which  is  an  aggravated 
form  of  theft,  it  has  been  said  that,  "outcries  and  declarations  in  the  pur- 
suit of  the  robber,  or  attempt  to  arrest  him,  have  been  admitted,  and  the 
fact  of  a  complaint  being  at  once  made  by  the  person  robbed  has  also  been 
held  competent,"  citing  Driscoll  v.  People,  47  Mich.,  416;  People  v. 
Hicks,  98  Mich.,  86;  State  v.  Smith,  26  Washington,  354;  Lambert  v. 
People,  29  Mich.,  71;  People  v.  Morrigan,  29  Mich.,  4;  also  Bow  v. 
People,  160  111.,  438;  State  v.  Driscoll,  72  Iowa,  583  (4th  volume  Elliott 
on  Evidence,  section  3134).     "There  is  some  reason  for  admitting  the 
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fact  of  the  recent  complaint,  or  allowing  the  reason  for  not  making  it  to 
be  explained  in  order  to  repel  an  adverse  inference,  as  in  rape  cases,  but 
on  this  theory  the  fact  of  the  complaint  only,  is  admissible  and  not  the 
details.  It  might  be  also  that  such  complaint,  and  perhaps  the  details, 
would  be  admissible  on  the  theory  of  rehabilitating  a  witness  by  show- 
ing prior  consistent  statements  where  the  victim  had  testified  and  the 
defendant  had  sought  to  impeach  him  as  having  recently  fabricated  his 
story.  But  the  American  cases  do  not  seem  to  proceed  on  any  definite 
theory,  even  where  they  admit  such  evidence,  except  that  it  is  generally 
conceded  that  it  should  be  admitted  if  part  of  the  res  gestae.  Some  of 
the  decisions  hold  that  it  is  not  admissible,  ordinarily  at  least,  if  not  part 
of  the  res  gestae,  while  others  seem  to  admit  in  some  other  instances  but 
do  not  clearly  show  upon  just  what  theory  it  is  held  competent." 

There  would  be  no  question  whatever  to  the  admissibility  of  this  testi- 
mony as  contradictory  of  the  testimony  and  statements  of  the  witness  for 
the  State,  and  it  is  not  denied  in  the  motion  for  a  new  trial  that  said 
witness  made  these  statements.  So  we  take  it  as  true  that  they  were 
made  as  the  witness  stated.  But  we  are  not  discussing  the  rule  as  to  how 
the  jury  might  look  at  it,  even  if  the  statements  had  been  denied  by  said 
alleged  owner. 

These  statements  were  so  close  in  time  to  the  transaction  itself  in 
regard  to  chasing  and  seeing  the  negro  in  the  depot,  we  believe  it  was  a 
part  of  the  res  gestae  and  should  have  been  admitted ;  and  for  this  reason 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Hekry  Floyd  v.  The  State. 

No.   3722.     Decided  November  20,  1907. 

1. — ^Assault  With  Intent  to  Xarder — Charge  of  Coart — Self -Defense. 

Where  upon  trial  for  assault  with  iutent  to  murder,  the  evidence  showed 
that  the  difficulty  between  (be  parties  grew  out  of  a  dispute  over  their  respective 
rights  in  a  certain  cotton  crop  that  was  cultivated  by  the  injured  party  on 
defendant's  farm,  and  that  the  former  was  the  aggressor  in  the  difficulty,  and 
made  a  demonstration  as  he  started  toward  the  defendant,  whereupon  defendant 
shot  at  him;  it  was  error  on  the  part  of  the  court  to  charge  the  jury  that 
defendant  must  use  all  other  means  in  the  protection  of  his  person  against  an 
unlawful  attack  to  prevent  injury  upon  him,  and  that  the  assault  must  take 
place  where  the  person  making  the  attack  was  in  the  very  act  of  making  it. 

2. — Same — Charge  of  Court — ^Aggravated  Assault. 

Where  upon  trial  for  assault  w^ith  intent  to  murder,  the  evidence  showed 
that  the  prosecutor  was  the  aggressor  and  made  a  demonstration  against  defend- 
ant, who  was  on  his  own  farm  protecting  his  interests,  although  prosecutor  ex- 
hibited no  weapon,  the  court  should  have  charged  on  aggravated  assault. 

Appeal  from  the  District  Court  of  Camp.     Tried  below  before  the 
Hon.  P.  A.  Turner. 
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Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

Sam  D.  Snodgrass,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  assault  with 
intent  to  murder.  Substantially,  the  facts  show  that  appellant  rented  ten 
acres  of  land  to  McDonald  in  1905.  McDonald  was  to  pay  him  four 
hundred  pounds  of  lint  cotton  for  the  rent  of  ten  acres  of  land.  About 
the  middle  of  November,  McDonald  had  not  picked  any  cotton  and  there 
is  some  evidence  that  the  stock  were  breaking  into  the  field  and  destroy- 
ing the  cotton  crop.  Appellant  insisted  on  several  occasions  that  the  cot- 
ton be  picked  in  order  to  secure  his  rent.  McDonald  would  not  agree 
to  pick  cotton.  Finally  on  the  16th  of  November,  appellant,  with 
some  hired  hands,  began  picking  the  cotton.  McDonald  also,  it  seems, 
had  begun  picking  cotton  the  same  day,  and  a  short  time  prior  to  the 
time  appellant  arrived  on  the  scene.  When  appellant  came,  McDonald 
ordered  him  out  of  the  field,  informing  him  he  could  not  pick  the 
cotton.  Appellant  said  to  him  that  he  had  the  hands  hired  and  that  he 
would  like  to  pick  cotton  that  evening,  and  that  it  would  not  cost  him, 
McDonald,  anything ;  that  he,  appellant,  would  pay  for  the  same  himself. 
McDonald  told  him  that  if  he  did  not  get  out  that  he  would  have  to  fight 
him,  threw  oflE  his  sack  and  started  towards  appellant.  It  is  in  testimony 
that  McDonald  had  something  in  his  pocket  of  a  bulky  appearance  and 
made  some  demonstration  as  he  started  toward  appellant.  As  he  ap- 
proached, appellant  pulled  and  fired  his  pistol  twice  at  McDonald, 
retreating  as  he  drew  his  pistol.  The  cotton  was  subsequently  picked 
but  appellant  did  not  get  his  rent.  This  is  regarded  as  a  sufficient 
statement  of  the  case  to  review  the  questions  raised. 

Error  is  urged  on  the  following  portion  of  the  charge:  "The  de- 
fendant is  justifiable  in  the  protection  of  his  person  against  any  other 
unlawful  and  violent  attack,  besides  one  with  intent  to  murder,  or  to 
inflict  serious  bodily  injury,  and  in  such  case  all  other  means  must  be 
resorted  to  for  the  prevention  of  the  injury,  and  the  assault  must  take 
place  while  the  person  making  the  attack  is  in  the  very  act  of  making  such 
an  unlawful  and  violent  attack."  It  is  urged  that  the  legal  prin- 
ciple announced  will  not  apply  to  the  case,  and  further,  that  there  were 
no  facts  which  called  for  a  charge  on  the  subject.  We  are  of  opinion 
that  the  contention  is  correct,  that  there  are  no  facts  calling  for  such 
charge. 

It  is  further  urged  for  reversal,  that  the  court  failed  to  charge  upon  the 
law  of  aggravated  assault.  We  believe  under  the  evidence,  such  a  charge 
was  necessary.  McDonald  was  the  aggressor  and  advanced  on  appellant, 
but  he  exhibited  no  weapon,  but  some  of  the  testimony  shows  that  he 
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made  a  demonstration.  The  jury  might  have  found,  if  so  charged,  that 
while  he  may  not  have  acted  strictly  in  self-defense,  and  may  have  been 
rather  precipitous  in  his  drawing  and  firing  his  pistol,  yet,  under  the 
facts,  we  think  that  the  charge  on  aggravated  assault  should  have  been 
given.  It  may  be  observed  further  that  the  court  gave  a  charge  sup- 
posed to  be  favorable  to  appellant  as  to  his  right  to  gather  the  cotton 
if  McDonald  unreasonably  delayed  picking  it,  and  that  thereby  appellant 
would  lose  his  rent.  Under  the  courts  charge,  as  given,  appellant  had 
a  right  to  be  there  under  the  circumstances  and  to  gather  the  crop  to  pro- 
tect his  interest.  If  that  is  true,  then  appellant  had  a  right  to  defend 
himself  and  if  he  acted  with  undue  precipitation,  or  under  circumstances 
which  might  not  justify  his  action,  the  attitude  of  McDonald  may  have 
excited  his  mind  and  rendered  it  incapable  of  cool  reflection. 

We  are  therefore  of  opinion  that  the  charge  on  aggravated  assault 
should  have  been  given.     The  judgment  is  reversed. 

Henderson,  Judge,  absent. 

Reversed  and  remanded. 


Ex  Parte  Steve  Vaccarezza. 
No.  3839.    October  10.  1907. 

1. — ^Habeas  Corpus — SeUinsr  Intoxicating  Liquor  Without  License — ^Repeal  by 
Implication — Bepealinsr  Clanse  of  Act — Befanding  Clause  Not  Essential. 
Upon  habeas  corpus  where  relator  was  arrested  under  the  Act  of  the  Thirtieth 
Legislature,  page  256  et  seq.,  known  as  the  Baskin-McGregor  Law,  a  general 
repealing  clause  therein  did  not  immediately  repeal  all  pre-existing  liquor  licenses 
in  this  State  under  the  old  law,  and  persons  having  license  under  the  old  law 
had  a  reasonable  time  in  which  to  comply  with  the  provisions  and  conditions  of 
said  new  Itfw;  during  which  time  they  had  a  right  to  continue  in  the  sale  of 
whisky  according  to  the  conditions  of  the  old  law,  and  were  merely  awarded  a 
reasonable  time  in  which  to  comply  with  the  new  law.  The  want  of  a  refunding 
clause  for  the  unexpired  license  did  not  render  the  new  law  inoperative. 

S. — Same — Statutes  Construed — ^Repeal  of  Law. 

Where  relator  was  arrested  on  the  12th  day  of  September,  1907,  for  selling 
liquor  without  license  under  the  Act  of  Thirtieth  Legislature,  page  256  et  seq., 
which  law  went  into  effect  on  the  12th  day  of  July,  1907,  and  had  more  than 
a  reasonable  time  within  which  he  could  have  complied  with  the  provisions  and 
conditions  of  the  new  law,  but  relied  upon  the  proposition  that  he  had  a  right 
to  continue  selling  whisky  until  his  old  license  expired,  he  was  guilty  of  a  viola- 
tion of  the  plain  letter  and  spirit  of  the  new  law  and  subject  to  prosecution. 
Henderson,  Judge,  concurs  in  the  result  reached  by  Brooks,  Judge,  but  dissents 
from  the  reasons  gi\'en,  and  holds  that  the  old  law  under  the  Act  of  1893  was 
repealed  by  the  Act  of  1907.  supra,  both  by  implication  and  by  its  general 
repealing  clause;  and  this  although  the  new  law  did  not  provide  for  a  refunding 
of  the  unexpired  license. 

Prom  Bexar. 

Original  application  for  habeas  corpus  for  release  from  arrest  for 
selling  liquor  without  license  under  the  Act  of  April  18,  1907. 
The  opinion  states  the  case. 
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William  Aubrey  and  Newton  &  Ward,  for  relator. — The  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
in  the  several  States.  Constitution  of  the  United  States,  art.  4,  sec.  2, 
par.  1 ;  Corfield  v.  Coryell,  4  Wash.  C.  C.  Eep.,  371 ;  Lemmon  v.  Peo- 
ple, 20  N.  Y.,  607;  Paul  v.  Virginia,  8  Wall.,  168;  Slaughter  House 
Cases,  16  Wall.,  36;  Blake  v.  McClung,  172  U.  S.,  239;  Frasher  v. 
State,  3  Texas  Crim.  App.,  269;  Ham  v.  State,  4  Texas  Crim.  App., 
665;  Vance  v.  Vandercook  Co.,  170  U.  S.,  445;  Kohn  v.  Melcher,  29 
Fed.  Bep.,  433 ;  Crowley  v.  Christensen,  137  U.  S.,  86 ;  Ward  v.  Mary- 
land, 12  Wall.,  418;  Walling  v.  Michigan,  116  U.  S.,  446;  Bill  of  Rights, 
Constitution  of  Texas,  sec.  3;  Pullman  Palace 'Car  Co.  v.  State,  64 
Texas,  274;  Ex  parte  Jones,  38  Texas  Crim.  Bep.,  485;  43  S.  W.  Rep., 
513;  Bolen  v.  State,  48  S.  W.  Rep.,  1118. 

No  citizen  of  the  State  can  be  deprived  of  life,  liberty,  property,  priv- 
ileges or  immunities,  or  in  any  manner  disfranchised  except  by  the  due 
course  of  the  law  of  the  land:  Constitution  of  Texas,  Bill  of  Rights, 
sec.  19;  Constitution  of  the  United  States,  14th  Amendment,  sec.  1; 
Texas  Rev.  Civ.  Stats.,  art.  5056;  Nelson  v.  Cockrell,  3  Texas  App., 
(Civil  Cases),  448;  Michelson  v.  White,  25  S.  W.  Rep.,  801;  Faulkner 
V.  Cassidy,  87  S.  W.  Rep.,  904,  17  Am.  &  Eng.  Enc.  of  Law,  230. 
On  question  of  repeal  by  implication:  Hanrick  v.  Hanrick,  54  Texas, 
109 ;  Hemdon  v.  Reed,  82  Texas,  651 ;  Morales  v.  State,  36  Texas  Crim. 
Rep.,  245;  Davis  v.  State,  2  Texas  Crim.  App.,  431;  State  v.  Drake, 
86  Texas,  329 ;  State  v.  Rosenberg,  et  al.,  27  S.  W.  Rep.,  293 ;  State  v. 
Williams  et  al.,  30  S.  W.  Rep.,  477.  On  question  of  selling  liquor  under 
old  license:     Him  v.  State,  1  Ohio  St.,  15;  State  v.  Andrews,  28  Mo.,  14. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  repeal  of  old  law:  1  Sutherland  Stat.  Const.,  246-252;  Etter 
V.  Mo.  Pac.  Ry.,  2  Texas  App.  (Civ.  Cases),  58;  Dickinson  v.  State,  38 
Texas  Crim.  Rep.,  472;  Harold  v.  State,  16  Texas  Crim.  App.,  157; 
U.  S.  v.  Tynen,  11  Wall.,  88;  Stebbins  v.  State,  22  Texas  Crim.  App., 
32.  On  question  of  police  power :  Sprayberry  v.  Atlanta,  13  S.  E.  Rep., 
199;  LaCroix  v.  Commissioners,  49  Conn.,  591;  Brown  v.  Ga.,  82  Ga., 
224;  Rowland  v.  State,  12  Texas  Crim.  App.,  418;  Ex  parte  Lynn,  19 
Texas  Crim.  App.,  293;  Commonwealth  v.  Brennan,  103  Mass.,  70; 
Western  U.  Tel.  Co.  v.  Harris,  52  S.  W.  Rep.,  748 ;  Kresser  v.  Lyman, 
74  Fed.  Rep.,  765 ;  Plenler  v.  State,  11  Neb.,  576. 

BROOKS,  Judge. — This  is  an  original  applicafion  for  a  habeas 
corpus  granted  by  the  presiding  judge  of  this  court. 

The  facts  in  the  case  show  that  relator  was  engaged  in  the  sale  of 
spirituous,  vinous  and  malt  liquors  by  retail,  in  all  things  having  com- 
plied with  the  law  as  it  existed  prior  to  the  passage  of  what  is  known 
as  the  Baskin-McGregor  law  passed  by  an  Act  of  the  Thirtieth  Legis- 
lature, approved  April  18,  1907,  to  be  found  in  said  acts  on  page  258, 
et  seq.  of  said  laws.     A  prosecution  was  instituted  against  relator  on 
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the  12th  day  of  September  by  proper  complaint  and  information  being 
filed  in  the  county  court  of  Bexar  County,  charging  him  with  selling 
said  intoxicants  without  a  liceuBe.  Upon  said  complaint  and  informa- 
tion being  filed,  and  relator  being  arrested,  by  virtue  of  a  warrant 
issued  thereon,  relator  applied  for  a  writ  of  habeas  corpus  to  the  county 
judge  of  Bexar  County,  which  being  refused,  he  applied,  as  stated,  to 
the  presiding  judge  of  this  court. 

By  an  agreed  statement  of  facts  accompanying  the  application,  it 
appears  that  relator,  as  stated,  had  complied  with  all  the  laws  regulating 
the  retail  sale  of  whisky  prior  to  the  act  of  the  last  Legislature.  The 
State  insists  that  said  last  act  repealed  the  previous  law.  This  relator 
denies,  but  both  concede  that  if  it  does,  then  relator  is  guilty  and  ought 
to  be  remanded,  but  if  it  does  not  repeal  said  old  law,  then  relator 
should  be  discharged.  It  is  a  well-known  rule  of  statutory  construc- 
tion that  repeals  by  implication  of  pre-existing  law  by  a  subsequent 
law  are  not  favored  by  the  courts.  This  tenet  of  construction  of  stat- 
utes is  but  another  way  of  saying  that  the  courts  will  not  infer  that  a 
pre-existing  law  was  repealed  in  the  absence  of  some  expressed  declara- 
tion in  the  latter  law  repealing  the  previous  law,  or  unless  the  clear 
legislative  intent  expressed  in  the  latter  law  forces  said  repeal  by  im- 
plication. The  State,  however,  insists  that  the  Baskin-McGregor  law 
not  only  repeals  by  implication,  but  by  express  terms  the  pre-existing 
law,  and  cites  us  to  section  35  of  the  Baskin-McGregor  law  to  support 
this  insistence.  Said  section  reads  as  follows:  "All  laws  and  parts 
of  laws  in  conflict  with  this  act  are  hereby  expressly  repealed."  In 
passing  upon  a  repealing  clause  in  a  subsequent  statute  however,  same 
should  not  be  given  a  literal  construction  and  thereby  operate  a  repeal 
of  a  former  statute  unless  the  clear  import  of  the  language  of  the  Leg- 
islature in  the  latter  act  shows  that  it  intended  to  repeal  the  former 
law.  In  passing  upon  this  question,  the  Court  of  Appeals  of  the  State 
of  New  York,  in  the  case  of  Smith  v.  People,  47  N.  Y.,  page  330,  uses 
the  following  language:  "A  statute  should  not  be  so  construed  as  to 
work  a  public  mischief,  unless  required  by  words  in  the  most  explicit 
and  unequivocal  import.  In  the  construction  of  statutes  effect  must 
be  given  to  the  intent  of  the  Legislature  whenever  it  can  be  discerned, 
though  such  construction  seem  contrary  to  the  letter  of  the  statute. 
Words  absolute  in  themselves,  and  language  the  most  broad  and  com- 
prehensive may  be  qualified  and  restricted  by  reference  to  other  parts 
of  the  statute,  to  other  acts  in  pari  materia,  passed  before  or  after,  or 
to  the  existing  circumstances  and  facts  to  which  they  relate.  So  also, 
contemporaneous  legislation,  although  not  precisely  in  pari  materia, 
may  be  referred  to  for  the  same  purpose.  A  clause  in  a  statute  pur- 
porting to  repeal  prior  statutes  is  subject  to  the  same  rules  of  construc- 
tion, and  although  general  and  unqualified,  if  the  intent  appear  to  give 
the  language  a  qualified  or  limited  sense,  the  intention  must  prevail  over 
the  literal  interpretation." 

Mr.  Sutherland  in  his  work  on  Statutory  Construction,  section  28, 
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in  speaking  of  the  method  of  interpreting  a  statute,  lays  down  this  nat- 
ural, reasonable  and  salutary  rule:  ^It  is  indespensable  to  a  correct 
understanding  of  the  law  to  inquire  first  what  is  the  subject  of  it — 
what  object  is  intended  to  be  accomplished  by  it.  When  the  subject 
matter  is  once  clearly  ascertained  and  its  general  intent,  a  key  is  found 
to  all  of  its  intricacies,  general  words  may  be  restrained  to  it,  and  those 
of  narrow  import  may  be  expanded  to  embrace  it  to  eflfectuate  that  in- 
tent. When  the  intention  can  be  collected  from  the  statute,  words  may 
be  modified,  altered  or  supplied  so  as  to  obviate  any  repugnance  or 
inconsistencies  with  such  intention.  The  intention  of  the  Legislature 
is  the  aim  of  statutory  construction,  and  where,  though  not  expressed, 
it  is  clearly  manifested  by  implication  from  the  language  used,  we  can- 
not say  that  it  should  not  have  effect.  That  which  is  not  expressed  in 
words  may  be  plainly  imported  by  implication." 

And  again,  Chief-Justice  Moore,  in  the  case  of  Russell  v.  Faguhar, 
55  Texas,  page  359,  lays  down  the  rule  for  the  construction  of  statutes 
very  clearly,  as  follows:  "If  courts  were  in  all  cases  to  be  controlled 
in  their  construction  of  statutes  by  the  more  literal  meaning  of  the 
words  in  which  they  are  couched,  it  might  well  be  admitted  that  appel- 
lants' objection  to  the  evidence  was  well  taken.  But  such  is  not  the 
case.  To  be  thus  controlled,  as  has  often  been  held,  would  be  for  the 
courts  in  a  blind  effort  to  refrain  from  an  interference  with  legislative 
authority  by  their  failure  to  apply  well  regulated  rules  of  construction 
to,  in  fact,  abrogate  their  own  power  and  usurp  that  of  the  Legislature, 
and  cause  the  law  to  be  held  indirectly  the  contrary  of  that  which  the 
Legislature  had  in  fact  intended  to  enact.  While  it  is  for  the  Legis- 
lature to  make  the  law,  it  is  the  duty  of  the  courts  to  try  out  the  right 
of  intendment  of  statutes  upon  which  they  are  called  to  pass,  and  by 
their  proper  construction  to  ascertain  and  enforce  them  according  to  their 
true  intent.  For  it  is  this  intent  which  constitutes  and  is  in  fact  the 
law,  and  not  the  mere  verbiage  used  by  inadvertence  or  otherwise  by  the 
Legislature  to  express  its.  intent,  and  to  follow  which  would  pervert  that 
intent." 

Then  the  question  under  these  very  plain  and  rational  rules  of  con- 
struction for  our  consideration  is,  does  the  Baskin-McGregor  law,  upon 
going  into  effect  on  the  12th  day  of  July,  1907,  immediately  repeal  all 
pre-existing  liquor  licenses  in  this  State?  To  this  question  we  say  no. 
By  an  examination  of  the  journals  of  the  last  Legislature  we  find  that 
section  8  of  the  Baskin-McGregor  law,  as  passed  by  the  House,  pro- 
vided that  upon  taking  effect  of  the  act,  all  liquor  dealers'  licenses  then 
in  force  in  the  State  should  be  revoked,  and  that  the  pro  rata  amount 
due  should  be  refunded  by  the  State,  and  the  pro  rata  amounts  due  by 
the  counties  and  cities,  if  any,  should  also  be  refunded,  but  the  Senate 
journal  shows  that  this  provision  was  stricken  out,  and  the  bill,  as 
amended  by  the  Senate,  was  subsequently  concurred  in  and  passed  by 
the  House.  As  stated  above,  we  can  examine  the  journals  of  the  Leg- 
islature to  find  out  this  intent.     Then  it  follows,  as  night  follows  day. 
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that  where  a  clause  expressly  repealing  the  former  law  has  been  elim- 
inated from  a  law  before  its  final  passage,  the  conclusion  is  irresistible 
that  the  Legislature  did  not  at  least  intend  an  immediate  repeal  of  the 
old  law.  This  conclusion  is  fortified  by  reverting  somewhat  to  the  his- 
tory of  this  State  on  the  liquor  question.  No  one  seriously  insists  that 
the  Legislature  should  pass  a  prohibition  law  applying  to  the  whole 
State  without  first  submitting  to  the  people  and  having  them  adopt  a 
constitutional  amendment  authorizing  said  act.  We  are  not  here  de- 
ciding whether  this  would  be  necessary  or  not;  many  lawyers  in  Texas 
have  always  maintained  that  it  is ;  many  equally  learned  maintained  that 
a  constitutional  amendment  is  not  necessary  to  pass  State  prohibition, 
but  all  agree  that  such  a  completiB  change  in  our  policy  of  dealing  with 
the  liquor  traffic  is  of  such  importance  that  no  legislator  or  any  number 
of  legislators  would  have  the  temerity  to  attempt  to  pass  State  prohibi- 
tion without -first  getting  an  expression  of  the  majority  of  the  people  of 
Texas  on  this  subject  Then  if  they  would  not  pass  State  prohibition 
for  two  years  without  getting  such  expression,  then  the  conclusion  is 
irresistible  that  they  would  not  pass  a  temporary  prohibition  law  in 
Texas  for  twenty  or  thirty  days.  To  say  that  the  Baskin-McGregor  law 
immediately  repeals  all  pre-existing  laws  is  but  another  way  of  saying 
that  the  Legislature  intended  to  give  to  the  people  of  Texas  State  pro- 
hibition for  twenty  or  thirty  days,  or  to  place  no  character  of  restraint 
or  license,  pain  or  penalty  upon  the  sale  of  whisky  during  said  twenty  or 
thirty  days,  according  to  the  construction  that  each  individual  lawyer 
might  give  the  condition  thereby  created.  We  are  irresistibly  driven 
from  this  conclusion. 

Then  the  next  question  arises,  did  the  Legislature  intend  that  the  old 
licenses  should  continue  in  force  until  their  expiration,  and  that  then 
each  one  who  desired  to  renew  said  license  would  then  have  to  avail 
himself  of  the  conditions,  pains  and  penalties  and  privileges  of  the 
Baskin-McGregor  law.  To  this  question  we  say  no.  This  conclusion  is 
arrived  at  after  a.  very  careful  scrutiny  and  investigation  into  the  pro- 
visionB  of  the  Baskin-McGregor  law.  It  is  provided  by  the  terms 
thereof  that  the  license  upon  a  retail  dealer  in  whisky  should  be 
$375  per  year;  for  selling  malt  liquors  $62.50  per  year.  This  is  a 
marked  increase  in  hcense  over  the  old  law;  that  is  to  say,  the  license 
under  the  old  law  for  a  retail  sale  is  $300 ;  under  the  present  law  $375. 
Then  the  Legislature  provides  bond  in  the  sum  of  $5,000,  which  bond 
may  be  forfeited  for  various  things  not  made  the  basis  for  forfeiture 
under  the  bond  as  provided  for  under  the  old  law.  Furthermore,  a  man 
under  the  Baskin-McGregor  law  must  get  a  permit  from  the  comp- 
troller, attach  said  permit  to  a  petition  to  the  county  judge,  wherein  he 
applies  for  a  license  to  sell  whisky,  which  application  to  the  county 
judge  must  be  set  down  for  a  hearing,  not  less  than  ten  nor  more  than 
twenty  days  from  the  date  of  the  filing  thereof,  and  after  the  trial  upon 
the  merits  of  the  applicant,  and  his  fitness  for  running  a  saloon,  if  a 
judgment  is  awarded  him,  granting  said  permit,  then  the  applicant  for 
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the  license  must  take  a  certified  copy  of  said  judgment  to  the  county 
collector,  and  from  him  get  a  receipt  for  the  money  paid  for  the  license, 
present  this  receipt  to  the  county  clerk,  and  then  execute  bond  in  the 
sum,  as  stated,  of  $5,000,  conditioned  that  various  and  sundry  things 
shall  operate  a  forfeiture  of  said  bond  and  license.  This,  as  above  sug- 
gested, would  take  from  twenty  to  thirty  days  in  practical  operation  to 
enable  one  to  comply  with  the  provisions  of  the  Baskin-McGregor  law 
after  it  went  into  effect.  Then,  as  the  State  insists,  if  the  Baskin- 
McGregor  law  repeals  the  old  law,  then  on  the  12th  day  of  July  we 
would  have  no  law  in  Texas  regulating  the  sale  of  whisky,  and  under  the 
terms  of  the  Baskin-McGregor  law  it  would  take  from  twenty  to  thirty 
days,  as  stated,  to  get  a  license.  During  all  this  time  the  State  would 
lose  the  revenue  incident  to  said  conditions,  and  society  would  have  no 
protection  against  the  unlicensed  and  unbridled  sale  of  whisky  during 
said  period.  Surely  the  Legislature  did  not  intend  to  bring  about  any 
such  condition  under  the  Baskin-McGregor  law.  Nor  would  the  fact  of 
the  repeal  of  the  license  militate  against  this  proposition.  It  is  not 
necessary  to  cite  authorities  on  the  proposition  that  a  saloon  license  is  a 
bare  permit  from. the  Legislature  to  sell  whisky  which  can  be  revoked  at 
any  time  in  the  discretion  of  the  Legislature,  even  without  provision  in 
the  repealing  statute  authorizing  a  refund  of  the  unearned  license. 
While  this  would  not  be  perhaps  common  equity  and  justice  on  the  part 
of  the  Legislature,  still  the  right  to  do  so  has  never  been  seriously  ques- 
tioned in  this  State.  It  also  follows  with  equal  force  that  they  did  not 
intend  to  place  one  man  in  Texas  under  a  $300  license  with  certain 
pains,  penalties  and  conditions  attaching  to  his  bond  for  the  sale  of 
whisky,  and  another  man  in  the  same  town  forced  to  pay  $375  for  license 
with  many  conditions  to  his  bond  more  onerous  than  those  applying  to  the 
first  man.  If  they  intended  this,  then  we  would  have  a  unique  and  un- 
paralleled precedent  in  Texas  of  one  liquor  man  prosecuted  and  his  bond 
forfeited  for  a  certain  act,  and  yet  the  man  selling  whisky  by  his  side  in 
the  next  store  could  do,  with  absolute  liberty  and  perfect  license,  the 
very  thing  and  the  very  acts  that  had  wrecked  and  ruined  the  man  hav- 
ing the  license  under  the  Baskin-McGregor  law. 

The  provision  of  the  Baskin-McGregor  law  that  make  things  penal 
and  unlawful  that  were  not  penal  and  unlawful  before,  are  too  numer- 
ous to  be  collated  in  this  opinion,  but  suffice  it  to  say  that  it  provides, 
among  other  things,  that  the  dealers'  license  may  be  revoked  by  the 
county  attorney  filing  a  complaint  and  petition  before  the  county  judge 
as  provided  in  section  18  of  the  act.  Section  18  in  substance  says  that 
after  filing  the  petition  the  county  judge  shall  give  the  party  having  the 
license,  against  whom  the  county  attorney  has  filed  a  complaint,  a  five 
days'  notice,  and  after  hearing  the  evidence  on  said  complaint,  if  it  ap- 
pears that  he  did  sell  whisky  on  Sunday,  that  his  license  can  be  and 
shall  be  thereby  forfeited.  This  is  a  condition  attaching  to  a  man  under 
the  Baskin-McGregor  bill  that  does  not  attach  to  a  man  under  the  license 
laws  existing  in  Texas  at  the  time  of  the  adoption  of  the  said  Baskin- 
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McGregor  law.  Then  we  are  forced,  as  stated  a'bove,  to  give  validity 
and  eflfect  to  the  clear  legislative  intent,  to  some  extent  at  variance  with 
the  words  of  the  Baskin-McGregor  law.  What  is  that  intent  ?  It  simply 
is  this,  the  Legislature  merely  designed  that  those  having  license 
under  the  old  law  should  have  a  reasonable  time  in  which  to  comply  with 
the  provisions  and  conditions  of  the  Baskin-McGregor  law,  during  which 
time  they  would  have  a  right  to  continue  in  the  sale  of  whisky  according 
to  conditions  of  the  old  law,  and  would  merely  be  awarded  a  reasonable 
time  in  which  to  comply  with  the  new  law. 

The  facts  in  this  case  show  that  relator  was  selling  in  defiance  of  the 
Baskin-McGregor  law  on  the  12th  day  of  September.  This  being  true, 
he  has  clearly  violated  its  provisions  and  is  subject  to  its  pains  and  pen- 
alties, since  the  only  right  he  had  by  virtue  of  said  law  was  to  have  con- 
tinued his  business  until  he  could  have  complied  in  a  reasonable  time 
with  the  provisions  and  conditions  of  the  Baskin-McGregor  law.  This 
he  could  have  done  readily  within  thirty  days,  if  not  sooner,  from  the 
12th  day  of  July,  the  time  when  the  Baskin-McGregor  law  went  into 
effect.  But  the  facts  before  us  show  no  effort  to  do  this,  but  he  relies 
upon  the  proposition  that  he  had  a  right  to  continue  selling  whisky  from 
May  of  this  year  until  May  of  next  year  under  his  old  license.  Having 
failed  to  comply  with  the  law,  and  having  violated  its  plain  letter  and 
spirit,  we  hold  that  he  should  be  prosecuted  according  to  the  terms  of  the 
complaint  and  information  before  us,  and  that  he  is  guilty  as  evidenced 
by  the  agreed  statement  of  facts  filed  herein  of  a  violation  of  every  salient 
feature  of  the  complaint  and  information. 

Accordingly,  relator  is  remanded  to  the  custody  of  the  sheriff  of  Bexar 
County,  and  it  is  further  ordered  that  he  pay  all  costs  accrued  by  virtue 
of  the  issuance  of  this  writ  of  habeas  corpus. 

Relator  remanded  to  custody. 

Davidson,  Presiding  Judge,  absent. 

HENDERSON,  Judge. — I  agree  to  the  conclusion,  and  will  express 
my  views. 

HENDERSON,  Judge. — While  I  concurred  in  the  result  reached  by 
Judge  Brooks  in  an  opinion  deciding  this  case,  I  do  not  concur  in  some 
of  the  propositions  announced  by  him,  and  the  matter  is  of  such  im- 
portance that  I  deem  it  proper  to  express  my  views  on  the  questions  pre- 
sented. 

In  May,  1907,  the  applicant  took  out  a  license  under  the  proper  au- 
thorities in  the  city  of  San  Antonio  for  the  sale  of  spirituous,  vinous  and 
malt  liquors  by  retail  for  one  year,  paying  the  taxes  therefor.  This 
license  was  taken  out  under  the  then  existing  laws  on  the  subject.  See 
Revised  Civil  Statute,  arts.  5060a  to  5060i  inclusive,  which  was  the  act 
of  1893.  See  also  arts.  3380  to  3383  inclusive.  At  the  regular  session 
of  the  Thirtieth  Legislature  an  act  was  passed  regulating  the  sale  of 
intoxicating  liquors  by  retail,  which  provided  for  an  increased  tax  on  the 
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sale  of  both  spirituous  and  malt  liquors,  and  other  provisions  covering 
the  entire  subject  for  the  regulation  of  the  sale  of  intoxicating  liquors  by 
retail.     See  Acts  Thirtieth  Legislature,  p.  258. 

Applicant  did  not  take  out  a  license,  or  pay  the  tax  under  the  new  act, 
or  comply  with  any  of  the  provisions  thereof,  but  continued  his  occupa- 
tion of  a  retail  liquor  dealer  under  the  former  act  and  on  the  12th  of 
September  he  was  arrested  for  pursuing  his  occupation  without  a  license 
under  the  new  act  and  he  sued  out  a  writ  of  habeas  corpus  before  this 
court.  It  may  be  stated  that  the  Act  of  the  Thirtieth  Legislature  of 
1907  was  approved  on  the  18th  of  April,  1907,  and  went  into  effect 
ninety  days  after  adjournment,  which  was  on  the  12th  of  July,  1907. 

Applicant  contends  that  he  had  a  right  to  pursue  his  occupation  under 
his  license  granted  by  virtue  of  the  former  law,  because,  as  he  main- 
tains, the  law  of  the  Thirtieth  Legislature  did  not  repeal  the  former  law 
and  did  not  revoke  his  license.  That  his  authority  to  pursue  his  occu- 
pation continued  for  one  year;  that  is,  until  the  —  day  of  May,  1908, 
as  he  had  paid  the  tax  and  procured  a  license  for  that  time. 

I  understand  the  opinion  by  Judge  Brooks  to  hold  substantially  that 
the  law  of  the  Thirtieth  Legislature  did  repeal  the  former  law  on  the 
subject  and  its  effect  was  ultimately  to  revoke  the  license,  but  that  appli- 
cant had  a  reasonable  time  after  the  12th  of  July,  1907,  to  procure 
license  under  the  new  law ;  and  that  this  reasonable  time  had  expired  on 
the  12th  of  September,  1907,  and  that  appellant  had  made  no  effort  to 
procure  a  new  license;  and  that  he  was  consequently  amenable  to  the 
provisions  of  said  last  mentioned  act. 

It  may  be  stated  that  applicant  does  not  contend,  but  concedes  the 
power  of  the  Legislature  to  repeal  the  former  law  on  the  subject  of  the 
sale  of  intoxicating  liquors  by  retail,  either  by  expression  or  by  implica- 
tion. His  contention,  however,  is  that  the  Legislature  did  not  do  so, 
and  he  gathers  this  mainly  from  the  fact,  that  the  Legislature  made  no 
provision  to  reimburse  those  who  had  paid  for  license,  their  money  for 
the  unexpired  term,  and  in  this  connection,  he  cites  some  other  circum- 
stances, and  insists  that  the  legislative  intent  was  not  to  revoke  the  for- 
mer license.  In  support  of  his  contention  he  cites  us  to  a  number  of 
authorities.  With  many  of  these  I  concur,  to  wit:  The  principle  is  well 
recognized  that  repeals  by  implication  arc  not  favored,  and  it  is  not 
necessary  to  cite  authorities  in  support  thereof.  It  is  also  understood 
that  where  there  is  a  general  revising  act  which  expressly  repeals  all 
inconsistent  acts  and  parts  of  acts,  there  is  an  implication  that  if  there 
are  parts  of  former  acts  not  embraced  in  the  new,  and  not  inconsistent 
therewith,  such  portions  are  not  repealed.  We  are  also  referred  to 
Davis  V.  State,  2  Texas  Crim.  App.,  431,  and  to  State  v.  Drake,  86 
Texas,  329;  and  Hirn  v.  State  of  Ohio,  1  Ohio  St.,  15;  and  Bush  v, 
D.  C,  1  Ct.  App.,  D.  C,  1. 

The  Davis  case  was  a  bawdy  house  case  in  which  under  an  ordinance 
authorized  by  the  charter  of  the  City  of  Waco,  license  were  granted  to 
prostitutes.     The  appellant  paid  the  license.     The  ordinance  of  tlie  city 
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was  repealed  but  the  unexpired  portion  of  the  license  tax  was  not  re- 
imbursed appellant.  It  was  held  in  that  case  that  before  revocation,  the 
balance  of  the  tax  should  have  been  reimbursed.  If  the  principle  an- 
nounced in  that  case  would  be  applicable  to  a  liquor  dealer's  case,  that 
doctrine  has  long  since  been  overruled  so  far  as  this  State  is  concerned. 
In  Drake^s  case  I  notice  the  court  says  there  was'  no  substantial  differ- 
ence between  the  law  of  1887  and  1893,  especially  with  reference  to  the 
provision  regarding  minors.  The  court  say:  The  Act  of  1893  was 
prospective  in  its  operation,  and  there  is  nothing  in  it  indicating  inten- 
tion to  withdraw,  absolutely  or  in  terms,  from  persons  who  had  license 
to  sell  liquors  at  the  time  it  was  enacted,  the  right  to  do  so  in  accord- 
ance with  the  license  already  obtained,  so  long  as  it  does,  under  its 
terms,  remain  in  force.  The  right  to  do  so  under  such  legislation  should 
not  be  questioned. 

I  fail  to  see  how  that  decision  has  a  bearing  on  the  question  here  in- 
volved. The  court  held  that  the  law  was  substantially  re-enacted  and  a 
continuous  law.  The  Ohio  case,  of  course,  can  be  differentiated  from 
the  case  here.  The  repealing  clause  there  was  simply  to  the  effect  that 
all  laws  or  parts  of  laws  licensing  the  sale  of  spirituous  liquors,  which 
are  inconsistent  with  the  provisions  of  this  act,  shall  be  and  the  same  are 
hereby  repealed.  The  court  further  speaking  says:  The  repealing 
clause  effects  nothing  but  the  power  to  grant  licenses  in  future  after  the 
law  takes  effect.  It  repealed  the  authority  in  the  law  of  1831  to  grant 
any  more  licenses  to  retail  spirituous  liquors,  but  nothing  further. 
There  is  no  language  employed  expressive  of  any  intention  to  revoke  or 
annul  the  unexpired  license  previously  granted  under  it.  The  license 
was  a  privilege  and  acquired  right,  which,  during  its  term,  was  not  de- 
pendent on  the  continuance  of  the  law  under  which  it  had  been  granted. 
If  a  license  had  been  granted  and  taken  out  under  the  Act  of  1831,  on 
one  day,  and  the  next  day  the  entire  law  had  been  repealed,  it  could  not 
be  claimed  that  the  license  was  revoked.  The  repeal  of  the  law  would 
simply  take  away  the  authority  to  grant  future  license.  It  is  clear  that 
the  unexpired  licenses  were  not  expressly  repealed  or  revoked  by  the  Act 
of  1851.  And  it  is  but  fair  to  presume  that  if  the  General  Assembly  had 
intended  any  such  thing,  such  intention  would  have  been  expressed,  and 
provision  made  for  refunding  the  money  obtained  for  the  licenses  re- 
voked. 

I  would  further  observe  if  the  Ohio  case  is  authority  there  for  the 
proposition  that  the  repeal  of  a  retail  liquor  license  law,  without  re- 
imbursing the  unexpended  money  paid  for  the  license,  authorizes  the 
licensee  still  to  pursue  the  business  under  the  old  law,  it  is  not  the  rule 
here,  nor  is  it  the  rule  under  the  weight  of  authority,  especially  the 
more  recent  authorities. 

The  District  of  Columbia  case  appears  to  be  more  in  point  than  either 

of  the  others,  but  in  that  case  the  17th  section  materially  differentiates 

it  from  the  one  at  bar.     That  section  authorizes  the  holder  of  tlie  license 

under  the  new  law  to  deposit  the  fee  for  another  rear  and  continue  the 
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business  lawfully  until  such  time  as  the  board  shall  have  passed  upon 
the  application  and  refused  it. 

Now,  coming  back  to  the  proposition,  does  the  law  of  the  Thirtieth 
Legislature  abrogate  and  repeal  the  former  laws  on  the  subject  under 
which  applicant  had  procured  a  license?  That  it  did  so,  both  by  ex- 
press provision  and  by  strong  and  clear  implication,  it  occurs  to  me,  is 
obvious;  and  if  the  language  used  bears  out  this  construction,  then  we 
are  not  called  on  to  invoke  rules  of  construction  as  to  the  intent  of  the 
Legislature.  I  concede,  however,  if  the  repeal  was  merely  by  expression, 
and  the  bill  itself,  judged  from  its  provisions,  did  not  repeal  the  former 
law,  or  if  it  was  doubtful  as  to  some  of  its  provisions  whether  or  not 
the  two  might  stand  harmoniously  together,  then  we  might  invoke  the 
rules  to  determine  the  meaning  or  intention  of  the  Legislature,  but  not 
otherwise. 

The  main  question  here  is,  was  the  law  of  the  Thirtieth  Legislature 
so  plain  and  unambiguous  in  its  provisions,  indicating  a  repeal  of  the 
former  law  on  the  same  subject,  as  not  to  require  the  revocation  of  any 
rule,  to  determine  the  intention  of  the  Legislature  on  the  subject  of  re- 
peal? If  so,  then  under  all  the  authorities,  the  act  must  be  governed 
simply  by  the  language  used.  The  rule  to  test  this  question  being  as 
follows:  If  a  statute  is  plain,  certain  and  unambiguous,  so  that  no 
doubt  arises  from  its  own  terms  as  to  its  scope  and  meaning,  a  bare  read- 
ing, suffices;  then  interpretation  is  needless.  Sutherland  Statutory 
Construction,  section  234.  And  again  we  find  this  language  in  section 
237:  "If  the  words  are  free  from  ambiguity  and  doubt,  and  express 
plainly,  clearly  and  distinctly  the  sense  of  the  framers  of  the  instrument, 
there  is  no  occasion  to  resort  to  other  means  of  interpretation.  It  is 
not  allowable  to  interpret  what  has  no  need  of  interpretation.'^ 

I  quote  from  Mr.  Endlich  on  Interpretation  of  Statutes,  sections  4 
to  8,  as  follows:  "The  legislature  must  be  intended  to  mean  what  it 
has  plainly  expressed,  and  consequently  there  is  no  room  for  construc- 
tion. It  is,  therefore,  only  in  the  construction  of  statutes  whose  terms 
give  rise  to  some  ambiguity,  or  whose  grammatical  construction  is  doubt- 
ful, that  courts  can  exercise  the  power  of  controlling  the  language  in 
order  to  give  effect  to  what  they  suppose  to  have  been  the  real  intention 
of  the  law  makers."  And  again  we  find:  "Where,  by  the  use  of  clear 
and  unequivocal  language,  capable  of  only  one  meaning,  anything  is 
enacted  by  the  legislature,  it  must  be  enforced,  even  though  it  is  absurd 
or  mischievous.  If  the  words  go  beyond  what  was  probably  the  inten- 
tion, effect  must  nevertheless  be  given  to  them." 

Again,  in  section  5  we  find  this  expression:  "The  clear  language  of 
a  statute  can  be  neither  restrained  nor  extended  by  any  consideration  of 
supposed  wisdom  or  policy.  So  long  as  a  legislative  enactment  violates 
no  constitutional  provision  or  principle,  it  must  be  deemed  its  own  suffi- 
cient and  conclusive  evidence  of  the  justice,  propriety  and  policy  of  its 
passage."  And  in  section  6  we  read  as  follows :  "It  has  been  said  that 
though  vested  rights  are  divested,  those  who  have  to  interpret  the  law 
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must  give  effect  to  it.  And  they  are  bound  to  do  this  even  when  they 
suspect  (on  conjectural  grounds  only)  that  the  language  does  not  faith- 
fully express  what  was  the  real  intention  of  the  legislature  when  it 
passed  the  act,  or  would  have  been  its  intention  if  the  specific  case  had 
been  proposed  to  it.  Even  when  a  court  is  convinced  that  the  legislature 
really  meant  and  intended  something  not  expressed  by  the  phraseology 
of  the  act,  it  will  not  deem  itself  authorized  to  depart  from  the  plain 
meaning  of  the  language  which  is  free  from  ambiguity."  And  in  sec* 
tion  7,  we  read :  "The  moment  we  depart  from  the  plain  words  of  the 
statute  according  to  their  ordinary  and  grammatical  meaning,  in  a  hunt 
for  some  intention  founded  on  the  general  policy  of  the  law,  we  find  our- 
selves involved  in  a  *sea  of  troubles.^  Difficulties  and  contradictions 
meet  us  at  every  turn.  Indeed,  to  depart  from  the  meaning  on  account 
of  such  views,  is,  in  truth,  not  to  construe  the  act,  but  to  alter  it.  But 
the  business  of  the  interpreter  is  not  to  improve  the  statute ;  it  is  to  ex- 
pound it.  Whilst  he  is  to  seek  for  the  intention  of  the  legislature  that 
intention  is  not  to  be  ascertained  at  the  expense  of  the  clear  meaning 
of  the  words.  The  question  for  him  is  not  what  the  legislature  meant, 
but  what  its  language  means."  To  the  same  effect  see  Black  on  Inter- 
pretation of  Laws,  section  35. 

On  the  subject  of  Implied  Repeals,  Mr.  Sutherland,  section  138,  uses 
this  language:  "An  implied  repeal  results  from  some  enactment  the 
terms  and  necessary  operation  of  which  can  not  be  harmonized  with  the 
terms  and  necessary  effect  of  an  earlier  act.  In  such  case  the  later  law 
prevails  as  the  last  expression  of  the  legislative  will ;  therefore,  the  for- 
mer law  is  constructively  repealed,  since  it  cannot  be  supposed  that  the 
law  making  power  intends  to  enact  or  continue  in  force  laws  which  are 
contradictions.  The  repugnancy  being  ascertained,  the  later  act  of  pro- 
vision in  date  or  position  has  full  force  and  displaces  by  repeal  whatever 
in  the  precedent  law  is  inconsistent  with  it."  On  the  same  subject  see 
Endlich  on  Interpretation  of  Statutes,  sees.  198  to  200 ;  Norris  v.  Crocker, 
13  How.,  429;  Dowdell  v.  State,  58  Ind.,  333;  Johns  v.  State,  78  Ind., 
332;  Mitchell  v.  Brown,  1  E.  &  E.,  267. 

In  Stebbins  v.  State,  22  Texas  Crim.  App.,  32,  we  find  this  rule  laid 
down  and  authorities  cited  in  support  of  it,  to  wit:  ''Where  a  new 
statute  in  itself  comprehends  the  entire  subject  and  creates  a  new, 
independent  and  entire  system  respecting  the  subject  matter,  it 
is  universally  held  to  repeal  and  supersede  all  previous  systems 
and  laws  respecting  the  same  subject  matter."  And  see  Dickinson  v. 
State,  38  Texas  Crim.  Eep.,  472;  Harold  v.  State,  16  Texas  Crim. 
App.,  157.  In  Rowland  v.  State,  12  Texas  Crim.  App.,  418,  almost  the 
exact  question  in  this  case  came  before  this  court.  I  quote  from  the 
latter  case  as  follows:  "The  questions  presented  are:  1.  Did  appel- 
lants' license,  obtained  under  the  previous  law,  protect  them  from  the 
operation  of  the  new  law,  during  the  period  of  time  covered  by  their 
license?  In  other  words,  having  paid  for  and  obtained  a  license  to  sell 
liquor  for  the  period  of  twelve  months,  could  the  Legislature,  by  im- 
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posing  an  additional  tax  upon  their  occupation,  destroy  the  vitality  of 
their  license?  Could  the  Legislature  revoke  or  repeal  this  license? 
2.  If  it  had  such  authority,  did  it  in  fact  exercise  it?  While  there  ex- 
ists some  conflict  of  authorities  upon  the  question  as  to  the  right  or 
power  of  the  Legislature,  by  a  general  law,  to  revoke  a  license  to  sell 
liquors  for  which  a  fee  has  been  received  by  the  State,  we  think  the 
weight  of  aujbhority  is  in  support  of  such  right  or  power."  Citing  a 
great  number  of  authorities.  Then  the  court  proceeds  as  follows :  "In 
the  case  before  us,  did  the  Legislature  exercise  this  right  of  power,  and 
revoke  the  license  under  which  defendants  were  selling  liquor?  We 
think  so.  The  act  increasing  the  tax  expressly  repeals  the  law  under 
which  the  license  was  issued,  and  while  section  3  of  this  repealing  act 
contains  a  saving  clause  in  favor  of  a  certain  class  of  liquor  dealers 
therein  specified,  this  saving  clause  does  not  relate  or  apply  to  the  liquor 
dealers  having  license  to  sell  in  quantities  of  one  quart  and  not  more 
than  five  gallons.  We  think,  therefore,  that  the  effect  of  the  act  of 
March  11,  1881,  was  to  revoke  the  license  of  the  defendants,  and  that 
such  license  was  no  longer  a  protection  to  them  after  that  act  took  effect," 
and  see  Ex  parte  Lynn,  19  Texas  Crim.  App.,  293. 

And  again  we  find  in  Smith  v.  State,  44  Texas,  444,  the  following: 
"An  act  providing  for,  or  defining  substantially,  an  offense  made  by  a 
previous  law,  and  providing  a  different  punishment,  will  be  held  to 
repeal  the  former  act,  and  not  as  cumulative."  I  refer  to  this  case, 
because  it  will  be  seen  by  reference  to  the  former  law  on  the  subject 
(see  411a  Code  Criminal  Procedure,  and  section  4  of  the  Act  of  the 
Thirtieth  Legislature)  that  an  entirely  different  penalty  is  created  from 
that  formerly  existing,  for  pursuing  the  occupation  without  a  license. 

Now,  in  view  of  these  rules  supported  by  the  great  current  of  author- 
ity, if  not  by  all,  and  especially  by  our  own  reports,  how  does  the  matter 
stand  with  reference  to  a  repeal  by  the  Thirtieth  Legislature  of  former 
acts  on  the  subject  of  retailing  spirituous  liquors.  In  the  first  place, 
the  last  act  contains  a  direct  and  express  repeal  in  the  following  lan- 
guage, section  35 :  "All  laws  and  parts  of  laws  in  conflict  with  this  Act 
are  hereby  expressly  repealed." 

But,  as  we  have  heretofore  stated,  if  there  was  something  in  the  acts 
showing  a  want  of  intention  to  repeal  all  or  some  of  the  provisions  of 
the  former  act,  such  act  or  such  provisions,  might  stand,  notwithstand- 
ing the  express  repeal  contained  in  the  act ;  but  when  we  look  to  the  act 
itself,  how  does  the  matter  stand?  We  find  that  the  two  acts  were 
passed, — one  in  1893  and  one  in  1907, — for  the  purpose  of  controlling 
and  regulating  the  retail  traflSc  in  intoxicating  liquors.  Both  acts  cover 
essentially  the  same  ground.  They  levy  a  tax,  the  last  one  increasing 
the  tax,  both  on  spirituous  and  malt  liquors.  Both  acts  provide  how 
licenses  shall  be  procured, — the  last  act  radically  different  from  the  for- 
mer. Both  acts  provide  for  bonds  and  give  the  terms  thereof.  The  last 
act  in  some  material  respects  different  from  the  former.  Both  acts  pro- 
vide how  the  business  shall  be  conducted,  regulating  the  method  to  be 
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pursued  by  the  retailer,  and  the  last  containing  provisions  radically 
different  and  more  restrictive  than  those  contained  in  the  former  act, 
and  the  last  act  containing  a  penalty  for  pursuing  the  occupation  with- 
out a  license,  essentially  different  from  the  former  act.     Indeed,  in  the 
language  of  the  books  the  last  act  comprehends  the  entire  subject  and 
creates  a  new  independent  and  entire  system  respecting  the  subject  mat- 
ter  and   under   the  authorities,   it   is  universally   held   to   repeal   and 
supersede  all  previous  systems  and   laws  respecting  the  same  subject 
matter.     The   language   is   clear,   unambiguous   and   unequivocal,   and 
leaves  absolutely  no  room  for  interpretation  as  to  what  the  Legislature 
may  have  meant,  and  to  hold,  that  because  the  Legislature  struck  out  a 
provision  to  reimburse  the  holders  of  unexpired  liquor  license,  that  this 
fact  would  render  equivocal  or  ambiguous,  a  plain  statute,  it  seems  to 
me,  would  be  a  travesty.     The  Legislature  had  the  power  to  eliminate 
said  provision  or  to  refuse  to  pass  it,  however  equitable  such  a  measure 
might  have  been.     They  could  have  passed  a  separate  bill  on  the  sub- 
ject, or  the  matter  could  have  been  referred  to  some  future  Legislature. 
Had  there  been  anything  ambiguous  in  the  law  with  reference  to  its  re- 
peal, it  is  possible  that  this  matter  might  have  been  invoked  as  an  aid 
in  ascertaining  the  real  intent  of  the  Legislature  with  reference  to  the 
repeal.     Nor  does  it  occur  to  me  that  there  is  anything  in  .the  suggestion 
that  the  Legislature  could  not  have  intended  to  create  prohibition  in  the 
State  for  as  much  as  twenty  days.     If  the  Legislature  had  the  power 
and  did  a  thing,  we  cannot  speculate  as  to  what  their  intention  was  in 
order  to  defeat  the  operation  of  a  law  passed  by  them,  or  to  postpone  its 
effect.     As  far  as  I  am  advised,  the  Legislature  is  not  restrained  by  any 
constitutional  provision  from  regulating  the  liquor  traffic  in  non-local 
option  territory.     They  are  not  only  authorized  to  suspend  the  retail  of 
spirituous  and  malt  liquors,  but  they  can  abrogate  same.     This  would 
not  effect  the  sale  otherwise  than  at  retail.     To  quote  Judge  Hurt  on  the 
subject,  and  it  cannot  be  claimed  that  he  was  partial  to  State  prohibition, 
but  he  was  a  great  judge  and  loyal  to  his  convictions :     "The  people  of 
the  State  might  desire  the  prohibition  of  saloons,  and  not  absolute  pro- 
hibition, but  we  are  seriously  told  that  they  cannot  have  this — that  they 
must  take  absolute  prohibition  in  order  to  obtain  the  suppression  of 
saloons,  and  this  they  must  receive  as  doled  out  to  them  by  the  separate 
action  of  counties,  precincts,  cities,  and  towns.     This  is  absurd.     Wc 
will  follow  this  subject  but  one  step  further.     Local  option  prohibits 
absolutely  in  the  county  of  its  adoption.     Say  that  this  divests  the  Leg- 
islature of  the  power  to  prohibit  absolutely  all  over  the  State  (a  prop- 
osition too  preposterous  for  discussion),  may  not  the  Legislature  still 
retain  the  power  to  prohibit  saloons?     Concede  that  the  Legislature,  by 
reason  of  the  local  option  provision  of  the  Constitution,  cannot  prohibit 
the  sale  of  such  liquors  absolutely,  may  it  not  still  retain  the  power  to 
prohibit  the  saloons?     Now,  it  is  well   settled  by   all   the  authorities 
that  the  Legislature — no  constitutional   provision   forbidding — has  the 
right  to  absolutely  prohibit  the  saloon  business — the  retail  of  intoxioat- 
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ing  liquors.  If,  therefore,  the  Legislature  can  prohibit  this  business 
absolutely,  it  follows  inevitably  that  the  Legislature  can  annex  to  the 
pursuit  of  such  business  just  such  conditions  precedent  as  it  may  deem 
just,  unless  the  citizen  has  granted  to  him  affirmatively  by  the  Constitu- 
tion of  the  United  States  the  right  to  sell  such  liquors  by  retail — to 
keep  a  saloon.  If  such  right  is  given,  the  Legislature  might  regulate 
the  business,  but  regulation  could  not  extend  to  prohibition.  No  such 
right  is  conferred,  and  hence  another  position  of  counsel  for  appellant 
is  unsound."     See  Bell  v.  State,  28  Texas  Crim.  App.,  96. 

This  brings  us  to  the  last  proposition  in  the  case,  when  did  the  law, 
that  is,  the  act  known  as  the  Baskin-McGregor  bill  go  into  effect.  Evi- 
dently like  all  other  laws  passed  by  the  Thirtieth  Legislature,  it  went 
into  effect  ninety  days  after  adjournment,  which  was  on  the  12th  of 
July,  1907.  And  thereafter  it  became  unlawful  for  any  one  to  pursue 
the  occupation  of  a  retail  liquor  dealer  under  any  former  law,  because 
that  stood  repealed,  and  no  man  could  be  mulcted  in  damages  thereafter 
for  a  violation  of  the  provisions  of  the  bill,  or  could  be  prosecuted  crim- 
inally under  some  provision  of  the  criminal  statute  relating  to  his  for- 
mer license ;  but  from  the  12th  of  July  onward  was  amenable  only  to  the 
provisions  of  the  new  law.  Of  course,  it  would  be  as  absurd  to  hold 
that  the  two  laws  regulating  the  retail  liquor  traffic,  with  diverse  and 
antagonistic  provisions,  could  operate  together  at  the  same  time,  as  it 
would  be  that  two  bodies  could  occupy  the  same  space  at  the  same  mo- 
ment. The  new  law,  as  heretofore  stated,  repealed  by  expression  and 
implication  the  former  law  and  provided  a  penalty  for  those  who  should 
retail  intoxicating  liquor  without  license.  It  was  competent  for  the 
Legislature  to  suspend  for  a  day,  or  a  week  or  a  month,  the  procurement 
of  license,  and  during  that  time,  and  while  the  machinery  of  the  new 
law  was  getting  in  working  order,  the  sale  of  intoxicating  liquors  was 
suspended,  pending  the  procurement  of  the  license.  And  unless  it  can 
be  successfully  maintained  that  the  retail  of  spirituous  liquors  is  an 
inalienable  right  and  cannot  be  suspended,  no  man  could  complain  at  the 
delay,  but  was  compelled  to  await  the  issuance  of  his  license  before  he 
could  embark  in  the  business. 

Entertaining  these  views,  supported  as  they  are  by  the  authorities,  I 
concur  in  the  disposition  of  the  case. 


C.  W.  Harris  v.  The  State. 

No.  3795,     Decided  October  16,  1907. 

1 . — Xnrder — Continnanoe. 

Where  upon  trial  for  murder  the  testimony  of  the  absent  witness,  in  the  light 
of  the  record,  could  not  possibly  have  caused  a  more  favorable  verdict  than  the 
one  rendered,  the  cause  will  not  be  reversed  and  remanded,  where  the  application 
for  continuance  and  the  motion  for  new  trial  were  overruled. 
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8. — Same — Conditional  Vncommunicated  Tlureats. 

Where  upon  trial  for  murder,  the  statement  of  the  absent  witness  was  that  he 
overheard  two  negroes  talking,  the  larger  one  (supposed  to  have  been  the  de- 
ceased) stated,  "Damn  him  (alluding  to  defendant),  the  s —  of  a  b — h  is  no  better 
than  I  is;  if  he  fools  with  me  I  will  jerk  his  heart  out  with  this  cotton-hook"; 
the  same  was  a  conditional  uncommunicated  threat,  and  would  not  be  a  predicate 
for  a  continuance;  certainly  not  for  a  new  trial;  the  minimum  punishment  of 
murder  in  the  second  degree  having  been  assessed,  and  the  verdict  much  tighter 
than  the  evidence  justified. 

3. — ^Eridence — Declaration  of  Defendant — ^Bes  Gestae. 

Where  upon  appeal  for  conviction  of  murder  the  bill  of  exceptions  showed  that 
immediately  after  the  homicide,  appellant  went  to  a  store  and  got  a  shotgun,  and 
that  one  of  the  owners  of  the  store  in  the  presence  of  a  constable  told  him  to  put 
it  down,  and  thereupon  appellant  offered  to  prove  his  declaration  by  the  constable 
that  he  wanted  the  gun  because  he  understood  a  strange  negro  was  going  about 
town  armed  with  a  shotgun,  and  appellant  wanted  to  protect  himself;  and  the 
bill  further  showed  that  like  evidence  bad  already  been  admitted,  there  was  no 
reversible  error  in  excluding  this  declaration. 

4. — Same — Charge  of  Court — Self-Defense — Converse  Proposition. 

Where  upon  trial  for  murder  the  court  charged  the  jury  that  defendant  had  a 
right  to  arm  himself  with  a  shotgun  for  self-protection,  there  was  no  error  in 
not  giving  a  converse  charge  that  if  he  bad  armed  himself  to  commit  an  unlawful 
homicide  they  could  consider  the  fact  as  an  incriminating  circumstance;  as  such 
latter  charge  would  have  been  on  the  weight  of  the  evidence. 

5. — Same — ^Threats — Self-Defense. 

Wheie  upon  trial  for  murder  the  defendant  claimed  threats  of  the  deceased,  it 
was  correct  for  the  court  to  properly  submit  this  phase  of  the  case.  See  charge 
ef  court  which  was  held  proper. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  the  Hon. 
W.  C.  Wear. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Thos.  Ivy,  B,  F.  Scruggs,  F,  P.  Works,  Morrow  &  Smithdeal,  for 
appellant. — On  question  of  motion  for  new  trial:  Blake  v.  State,  38 
Texas  Crim.  Rep.,  377;  Reeves  v.  State,  34  Texas  Crim.  Rep.,  483; 
Tankersley  v.  State,  31  Texas  Crim.  Rep.,  595;  Miller  v.  State,  18 
Texas  Crim.  App.,  232.  On  question  of  rejected  testimony:  Upton 
V.  State,  48  Texas  Crim.  Rep.,  289 ;  88  S.  W.  Rep.,  212 ;  Stockman  v. 
State,  24  Texas  Crim.  App.,  387;  Jones  v.  State,  17  Texas  Crim.  App., 
602;  Kendall  v.  State,  8  Texas  Crim.  App.,  569;  Cochran  v.  State, 
28  Texas  Crim.  App.,  422.  On  question  of  charge  of  court:  Croell 
V.  State,  25  Texas  Crim.  App.,  596.  On  question  of  threats:  Bonner 
V.  State,  29  Texas  Crim.  App.,  223 ;  Miles  v.  State,  18  Texas  Crim.  App., 
156;  Alexander  v.  State,  25  Texas  Crim.  App.,  260. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  charge  of  court,  and  threats :  Howard  v.  State,  23  Texas'  Crim. 
App.,  265;  Lynch  y.  State,  24  Texas  Crim.  App.,  350. 
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BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree,  and  his  punishment  assessed  at  five  years  confinement  in  the 
penitentiary. 

The  record  shows  that  appellant  killed  George  Jenkins  on  the  depot 
platform  in  the  town  of  Aquilla.  About  10  o'clock  appellant  was  on 
the  platform,  and  deceased  walked  by ;  appellant  thumped  a  ball  of  mud 
at  the  deceased,  striking  him  as  he  passed.  Deceased  was  a  hired  hand 
working  at  the  depot  rolling  cotton.  Some  words  passed  between  ap- 
pellant and  deceased.  Appellant  walked  up  in  town,  hired  a  shotgun, 
and  said  he  was  going  to  shoot  some  birds ;  also  purchased  some  shells ; 
went  back  to  the  depot,  took  his  stand,  and  as  deceased  came  by, 
hallooed  to  him  to  get  out  quick  or  to  hike  out ;  as  deceased  was  running 
oflf  he  (appellant)  shot  him  and  killed  him,  the  shot  taking  effect  in  the 
back  of  his  neck  and  back  part  of  one  of  his  legs.  This  in  substance  is 
the  State's  case. 

Appellant  took  the  stand  and  testified  that  he  was  down  at  the  plat- 
form sitting  by  the  pump,  and  deceased  came  along  and  cursed  him 
and  told  him  he  was  a  damn  white  son-of-a-bitch,  and  that  he  was  going 
to  kill  him,  and  thereupon  appellant  said  he  went  to  town  and  got  the 
gun,  loaded  it,  and  came  back  down  there  in  order  to  protect  himself, 
and  that  when  deceased  saw  him  he  started  towards  appellant  with  a 
cotton-hook,  and  told  him  he  was  going  to  kill  him.  When  deceased 
was  a  few  feet  away  with  the  hook  raised,  appellant  claims  he  shot  and 
killed  him  (deceased).  After  killing  the  deceased  appellant  took  the 
gun  back  and  stated  to  some  parties  that  he  had  killed  a  black  bird. 
Deceased  was  a  negro. 

Appellant  made  a  motion  for  continuance  for  the  want  of  testimony 
of  several  witnesses.  They  all  appeared  except  Charles  Tennyson,  who 
was  at  the  time  of  the  trial  sick  in  a  hospital  at  Waco.  The  application 
states  that  appellant  expected  to  prove  by  the  said  witness  that  he  heard 
deceased  say,  about  an  hour  before  the  homicide,  to  another  negro,  that 
he  (deceased)  would  tear  the  damned  white  son-of-a-bitch's  heart  out 
with  his  cotton-hook;  that  this  statement  was  made  by  deceased  to  an- 
other negro  whose  name  is  not  known  to  defendant,  who  told  deceased 
that  he  had  better  let  defendant  alone.  Attached  to  the  State's  mo- 
tion contesting  appellant's  motion  for  a  new  trial  is  the  affidavit  of  the 
absent  witness,  in  which  affidavit  the  absent  witness  does  not  swear  to 
the  statement  above  copied  from  the  application  for  continuance,  but 
the  statement  that  the  absent  witness  swears  to  is  as  follows:  "I  over- 
heard two  negroes  talking;  the  larger  negro  stated,  *Damn  him,  the 
son-of-a-bitch  is  no  better  than  I  is ;  if  he  fools  with  me  I  will  Jerk  his 
heart  out  with  this  cotton-hook.' "  This  is  a  conditional  uncommuni- 
cated  threat.  Being  a  conditional  threat,  it  would  not  be  a  predicate 
for  a  continuance;  certainly  not  for  a  new  trial.  Conceding  the  ma- 
teriality and  probable  truth  of  the  statement,  this  court  has  uniformly 
held  that  unless  a  different  verdict  would  liave  been  reached,  if  the 
absent  testimony  had  been  procured, — yet  we  will  not  reverse  a  case  for 
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the  lack  of  said  testimony  unless  an  inspection  of  the  record  shows 
that  it  was  reasonably  probable  that  if  said  absent  testimony  had  been 
before  the  jury  a  verdict  more  favorable  to  the  defendant  would  have 
resulted.  For  a  collation  of  authorities  on  this  question  see  White's 
Code  of  Criminal  Procedure,  page  415.  In  the  light  of  this  record,  we 
do  not  think  the  testimony  here  desired  could  possibly  have  caused  a 
more  favorable  verdict  than  the  one  rendered.  The  facts,  to  our  mind, 
show  a  very  cruel  and  wanton  murder;  certainly  in  the  second  degree, 
and  the  evidence  would  have  clearly  warranted  a  verdict  of  murder  in 
the  first  degree.  The  jury  have  seen  fit  to  give  appellant,  however,  the 
minimum  punishment  of  murder  in  the  second  degree.  We  think  this 
verdict  much  lighter  than  the  evidence  justifies.  This  being  our  con- 
clusion, it  necessarily  follows  that  a  conditional  uncommunicated  threat 
could  not  have  served  the  purpose  of  lessening  the  verdict. 

Bill  of  exceptions.  No.  2,  shows  that  immediately  after  the  homicide, 
appellant  went  to  a  store  quite  near  the  depot,  got  a  shotgun  out  of  the 
gun  case,  and  that  one  of  the  owners  of  the  store  told  him  to  put  it 
down,  and  thereupon  the  defendant  offered  to  prove  what  his  purpose 
was  in  attempting  to  get  the  gun  by  proving  his  declaration  that  accom- 
panied the  act.  This  bill,  however,  shows  that  about  the  time  the  wit- 
ness Aylor  told  appellant  to  put  down  the  gun  the  constable  came  to 
appellant  and  told  him  he  wanted  the  gun,  and  appellant  told  the  con- 
stable he  wanted  the  gun  because  he  understood  a  strange  negro  was 
going  about  town  armed  with  a  shotgun,  and  he  wanted  to  protect 
himself.  Appellant  offered  to  prove  by  the  constable,  Autrey,  that  he 
made  this  statement  at  the  time.  The  bill  shows,  in  this  connection, 
however,  that  appellant  went  on  the  stand  and  was  permitted  to  and 
did  testify  that  at  the  time  he  got  the  gun  from  Aylor^s  store,  after  the 
homicide,  he  understood  there  was  another  strange  negro  going  about 
town  armed  and  that  he  wanted  to  protect  himself.  The  bill  further 
shows  that  other  witnesses  were  permitted  to  testify  that  they  informed 
defendant  that  a  negro  was  in  town  with  a  shotgun,  a  short  while  before 
defendant  went  in  the  store  the  second  time  for  a  gun.  In  the  light  of 
the  evidence  admitted,  we  do  not  think  there  was  any  error  authorizing 
a  reversal  of  this  case  in  the  failure  of  the  court  to  permit  the  res 
gestre  declaration  at  the  time  of  attempting  to  take  the  gun  out  of  the 
rack. 

Appellant,  in  his  motion  for  a  new  trial,  complains  of  the  twenty- 
fourth  paragraph  of  the  court's  charge,  which  is  as  follows:  "You  are 
instructed  that  if  the  defendant  had  been  informed  by  the  deceased 
that  he,  the  deceased,  would  kill  the  defendant,  or  if  the  defendant 
had  reasonable  grounds  to  believe  or  apprehend  that  the  deceased  in- 
tended to  assault  him  and  inflict  upon  him  serious  bodily  harm,  or  if 
3'ou  have  a  reasonable  doubt  as  to  the  existence  of  said  facts  and  con- 
ditions, the  defendant  would  have  had  the  right  to  arm  himself  with  a 
shotgun  for  the  purpose  of  protecting  himself,  and  under  such  cir- 
cumstances and  conditions  the  fact  that  the  defendant  mav  have  had  a 
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shotgun  would  not  have  been  unlawful  and  could  not  be  considered  by 
you  as  an  incriminating  circumstance  against  him."  Appellant  insists  it 
was  not  necessary  to  give  this  charge.  Of  course,  to  have  given  the  con- 
verse charge,  as  appellant  insists,  would  have  been  a  charge  on  the  weight 
of  evidence,  but  this  charge  alone  could  not  have  any  other  purpose  than 
to  be  beneficial  to  appellant,  since  it  informs  the  jury  that  he  (appellant) 
had  a  right  to  arm  himself  with  a  shotgun  for  self-protection.  If  the 
court  had  given  the  converse  charge  and  told  the  jury  if  he  armed 
himself  for  the  purpose  of  using  the  shotgun  to  commit  an  unlawful 
homicide,  they  could  consider  the  fact  of  getting  the  shotgun  as  a  cir- 
cumstance against  him,  we  frankly  admit  that  would  have  been  on  the 
weight  of  evidence  and  probably  a  reversible  error. 

Appellant  further  complains  of  the  following  charge  of  the  court: 
"If  you  believe  from  the  evidence  that  the  deceased,  George  Jenkins, 
had  made  threats  against  the  life  of  the  defendant  or  had  threatened 
to  do  him  serious  bodily  harm,  and  that  said  threats  had  been  communi- 
cated to  the  defendant,  and  at  the  time  of  the  difficulty  and  at  the  time 
the  gunshot  was  fired  by  the  defendant,  the  said  George  Jenkins,  by  his 
acts  or  by  his  words  accompanied  by  his  acts  or  both,  manifested  an 
intent  to  put  the  threats  so  made  and  communicated  to  the  defendant 
into  execution,  and  that  the  defendant  believed  such  threats  were  about 
to  be  put  into  execution,  or  if  you  have  a  reasonable  doubt  of  same,  you 
will  acquit  the  defendant."  We  understand  this  charge  to  be  correct. 
See  Howard  v.  State,  23  Texas  Crim.  App.,  265,  and  Lynch  v.  State, 
24  Texas  Crim.  App.,  350.  Taking  the  cliarge  as  a  whole,  we  find  that 
the  court  gave  an  admirable  presentation  of  the  law,  presenting  same 
from  defendant's  standpoint  as  well  as  from  the  State's  standpoint  in 
all  its  phases. 

Finding  no  error  in  this  record,  the  judgment  is  in  all  things 
affirmed. 

Davidson,  Presiding  Judge,  absent. 

Affirmed, 

[Motion  for  rehearing  overruled  without  written  opinion,  December 
4,  1907.     Reporter.] 


Tom  Sue  v.  The  State. 

No.  3829.     Decided  November  6,  1907. 

1. — ^Murder — ^Preliminary  Statement  to  Jnry. 

Where  upon  trial  for  murder  defendant's  attorney,  who  was  permitted  to  make 
a  preliminary  statement  to  the  jury  before  introducing  his  testimony,  proceeded 
in  an  argumentative  manner,  there  was  no  errorr  in  sustaining  the  Stated  objection 
thereto. 

2. — Same — ^Evidence — ^Xotive  of  Witness. 

Upon  trial  for  murder,  there  was  no  error  in  sustaining  the  State's  objection 
to  a  question  by  defendant  to  a  State's  witness  whether  some  persons  interested 
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in  the  proBecntion  had  tried  to  influence  the  State's  witness  to  swear  falsely,  as 
this  question  was  not  in  proper  form,  and  too  general. 

8. — Same — ^irnoommunicated  Tlireats. 

Upon  trial  for  murder  there  was  no  error  in  rejecting  uncommunicaed  threats 
of  deceased  and  others,  as  at  that  time  the  defendant  had  not  set  up  self-de- 
fense. 

4. — Same — ^Evidence — Clothing  of  Deceased. 

Where  upon  trial  for  murder,  the  State's  theory  was  that  deceased  was  shot 
in  the  back  and  his  clothing  set  on  fire,  there  was  no  error  in  introducing  in 
evidence  the  clothing  of  deceased  which  tended  to  show  that  fact. 

5. — Same — ^Bill  of  Exceptions — ^Immaterial  Testimony. 

Upon  trial  for  murder  there  was  no  error  in  sustaining  the  State's  objection 
to  testimony  offered  by  the  defense  which  was  not  shown  to  be  pertinent  in 
the  trial  of  the  case. 

6. — Same — ^Evidence — ^Xoral  Turpitude — ^Witness. 

On  trial  for  murder  there  was  no  error  in  permitting  the  State  on  cross- 
examination  to  show  that  the  witness  had  been  indicted  some  twenty  years  ago 
for  criminal  assault  upon  a  female,  on  the  ground  that  such  assault  as  con- 
tended by  the  defense  did  not  show  moral  turpitude.  Defendant  did  not  make 
the  objection  on  the  ground  that  the  testimony  was  too  remote,  which  would 
have  b^n  good. 

7. — Same — ^Evidence — ^Animus— Declaration  of  Defendant. 

On  trial  for  murder  there  was  no  error  to  admit  the  declaration  of  defendant 
in  evidence  to  the  effect  that  deceased  had  beat  him  out  of  a  girl,  which  re- 
mark was  made  shortly  before  the  homicide. 

8. — Same — ^Bill  of  Exceptions — ^Evidence. 

On  trial  for  murder  there  was  no  error  in  ruling  out  the  testimony  of  de- 
defendant's  witness  as  to  certain  parties  who  were  seen  near  the  scene  of  the 
homicide  the  evening  before,  and  the  movements  of  said  parties,  inasmuch  as  the 
bill  of  exceptions  did  not  show  in  what  way  said  testimony  could  be  material,  or 
how  it  was  connected  with  the  homicide. 

9. — Same — Evidence — Conclusion  of  Witness. 

Upon  trial  for  murder  there  was  no  error  in  rejecting  certain  testimony  which 
called  for  a  conclusion  of  the  witness. 

10. — Same — ^Erldenoe. 

There  was  no  error  in  admitting  testimony,  which  though  weak  in  its  rele- 
vancy, could  not  have  injured  defendant  in  the  trial  of  the  case. 

11. — ^Xoral  Turpitude  of  Witness — ^Evidence. 

Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  show  that 
defendant's  witness  had  been  indicted  for  murder  twenty-five  years  ago,  and 
also  for  criminal  assault  upon  a  female,  to  show  moral  turpitude,  defendant's 
counsel  not  objecting  to  the  testimony  on  the  ground  that  it  was  too  remote. 

18. — Same — ^Argument  of  Counsel 

Where  upon  trial  for  murder  the  argument  of  State's  counsel  was  a  legitimate 
deduction  from  the  evidence,  there  was  no  error. 

18. — Same — ^Animus  of  Witness — ^Eyldence. 

On  trial  for  murder  there  was  no  error  in  showing  the  animus  of  one  of 
the  defendant's  witnesses  against  the  prosecution  by  his  declaration  to  another 
State's  witness  to  help  him,  defendant's  witness,  to  send  one  of  the  State's  wit- 
nesses to  the  penitentiary. 

14. — Same — Charge  of  Court — Limiting  Testimony. 

When  testimony,  in  a  trial  for  murder,  could  not  have  been  legitimately  or 
rationally  used  for  any  other  purpose  than  that  for  which  it  was  used,  there 
was  no  error  in  failing  to  limit  the  same  to  that  purpose. 
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15. — Same — Charge  of  Court — ^Ezoeptions  too  General. 

Where  upon  appeal  from  a  convictioD  of  murder  in  the  second  degree  the  ex- 
ceptions to  different  charges  on  murder  and  manslaughter  did  not  point  out  anj 
error  iu  such  charge,  but  such  exceptions  were  general,  they  could  not  be  con- 
sidered on  appeal;  besides  there  were  no  errors  in  said  charges. 

16. — Continuanoe — ^Blll  of  Exceptioni. 

In  the  absence  of  a  bill  of  exceptions  to  the  overruling  of  a  motion  for  con- 
tinuance, the  matter  cannot  be  considered  on  appeal. 

17. — Same — ^Practice  on  Appeal — ^Assignments  of  Error — ^Motion  for  New  Trial 
— ^Bill  of  Exceptions. 
No  complaint  of  the  charge  of  the  court,  or  ruling  of  the  court  can  be  con- 
sidered on  appeal  under  article  723,  Code  Criminal  Procedurre,  unless  the  same 
is  embodied  either  in  a  motion  for  a  new  trial  or  in  a  bill  of  exceptions;  and 
assignments  of  error  that  are  not  thus  placed  in  the  record  cannot  be  consid- 
ered on  appeal. 

18. — Same— Xurder  in  Second  Degree. 

Where  the  evidence,  in  an  appeal  from  a  conviction  of  murder  in  the  second  de- 
gree, showed  a  very  cruel  and  wanton  murder,  the  verdict  will  not  be  disturbed. 

Appeal  from  the  District  Court  of  Upshur.  Tried  below  before  the 
Hon.  R.  W.  Simpson. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
twenty-five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

M.  D.  CarlocJc  and  Barnwell  &  Eberhart,  for  appellant. — On  question 
of  introducing  clothes  of  deceased  in  evidence :  Cole  v.  State,  45  Texas 
Crim.  Rep.,  225;  75  S.  W.  Rep.,  530;  Melton  v.  State,  47  Texas 
Crim.  Rep.,  451 ;  83  S.  W.  Rep.,  822 ;  Crenshaw  v.  State,  48  Texas  Crim. 
Rep.,  77;  85  S.  W.  Rep.,  1147.  On  question  of  declaration  of  defend- 
ant; Earles  v.  State,  47  Texas  Crim.  Rep.,  559;  12  Texas  Ct.  Rep., 
267;  Foster  v.  State,  51  Texas  Crim  Rep.,  77.  On  question  of  moral 
turpitude  of  witness:  Williford  v.  State,  36  Texas  Crim.  Rep.,  425; 
Fitzpatrick  v.  State,  37  Texas  Crim.  Rep.,  30 ;  Louis  v.  Bell,  40  S.  W. 
Rep.,  747.  On  question  of  limiting  testimony:  Coker  v.  State,  35 
Texas  Crim.  Rep.,  57.  On  question  of  uncommunicated  threats: 
Howard  v.  State,  23  Texas  Crim.  App.,  265 ;  Stewart  v.  State,  36  Texas. 
Crim.  Rep.,  133 ;  Ex  parte  Taylor,  33  Texas  Crim.  Rep.,  536 ;  Wilson  v. 
State,  17  L.  R.  A.,  654. 

F.  J.  McCord,  Assistant  Attorney-General,  and  Warren  &  Briggs,  for 
the  State.  On  question  of  moral  turpitude  and  credibility  of  witness: 
Carroll  v.  State,  32  Texas  Crim.  Rep.,  434 ;  24  S.  W.  Rep.,  100.  On 
question  of  limiting  testimony:  Wilson  v.  State,  37  Texas  Crim.  Rep., 
382;  39  S.  W.  Rep.,  373;  Winfrey  v.  State,  56  S.  W.  Rep.,  919;  Blanco 
V.  State,  57  S.  W.  Rep.,  829. 

BROOKS,  Judge. — This  is  a  conviction  for  murder  in  the  second 
degree,  the  punishment  assessed  being  twenty-five  years  confinement  in 
the  State  penitentiary. 
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Appellant's  bill  of  exceptions,  No.  5,  complains  that  the  court  refused 
to  permit  his  counsel  to  make  a  statement  to  the  jury  of  the  facts  that 
he  expected  to  prove  on  the  trial  of  this  cause.  Appended  to  the  bill 
of  exceptions  is  the  following  qualification:  "Defendant's  attorney 
was  permitted  to  make  a  statement  to  the  jury  and  began,  after  he  had 
made  a  few  remarks,  the  State  objected  to  him  proceeding  because  the 
statement  was  argumentative  and  the  court  being  of  the  opinion  that  it 
was  and  could  serve  only  the  purpose  of  prejudicing  the  jury  in  favor 
of  defendant,  the  court  sustained  the  objection."  There  is  no  error  in 
the  ruling  of  the  court. 

Bill  of  exceptions,  No.  7,  complains  that  while  a  witness  was  on  the 
stand  for  the  State,  appellant  propounded  to  him  the  following  ques- 
tion: "Is  it  not  true  that  some  person,  or  persons  interested  in  the 
prosecution  of  this  defendant  has  tried  to  get  you  to  testify  falsely 
against  him?"  The  bill  is  allowed  with  this  explanation:  "The  State 
objected  to  the  question  on  the  ground  that  same  was  too  general,  did 
not  indicate  what  person  had  tried  to  get  him  to  swear  falsely,  and  at 
this  time,  by  an  inspection  of  the  statement  of  facts,  it  will  be  seen 
that  no  intimation  had  been  made  by  any  witness,  that  Warren  had 
anything  against  defendant  or  motive  to  wrong  him."  The  bill  shows 
that  if  permitted  to  testify,  the  witness  would  have  stated  that  the  wit- 
ness, Warren,  father-in-law  of  the  deceased,  Lon  Brice,  had  tried  to 
get  the  witness  and  had  urged  him  to  testify  against  this  defendant. 
If  the  question  had  been  asked  in  proper  form  the  testimony  would 
have  been  admissible.  Under  the  form  of  the  question,  the  court's 
niling  to  the  effect  that  the  question  was  too  general,  was  proper. 

After  the  witness.  West  Bailey,  had  testified  for  the  State  that  he 
was  present  and  saw  the  diflBculty;  that  he  knew  Knox  Smith,  Lon 
Brice  and  Archie  Warren,  appellant's  counsel  asked  the  witness  if  he 
had  not  heard  Knox  Smith  and  Lon  Brice,  the  deceased,  and  Archie 
Warren,  or  either  of  them,  make  threats  against  this  defendant  to  take 
his  life  or  to  do  him  serious  bodily  injury.  If  permitted  to  testify,  ap- 
pellant insists,  the  witness  would  have  stated  that  he  had  heard  Knox 
Smith,  Lon  Brice  and  Archie  Warren  make  serious  threats  against 
appellant.  The  bill  is  approved  with  this  statement:  "At  the  time 
this  question  was  asked,  no  witness  had  testified  that  Knox  Smith 
assaulted  defendant  and  the  court  did  not  know  that  defendant's  de- 
fense would  be,  ^self-defense'  against  an  attack  by  Knox  Smith  and 
deceased.  In  fact  but  one  witness  swore  to  a  theory  of  self-defense  and 
that  was  defendant,  and  his  testimony  was  after  West  Bailey  was  on 
the  stand  and  defendant  did  not  again  offer  this  testimony  after  it 
had  been  made  known  to  the  court  through  the  testimony  of  a  wit- 
ness, that  any  such  defense  would  be  made."  Clearly  under  the  ex- 
planation of  the  court,  the  ruling  was  correct.  Uncommunicated 
threats  are  not  admissible,  unless  the  evidence  shows  that  the  defendant 
claims  some  species  of  self-defense  at  the  time  of  offering  the  said 
threats. 
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Bill  of  exceptions,  No.  13,  complains  that  the  clothing  of  the  deceased 
were  introduced  in  evidence.  This  is  very  pertinent,  because  of  the 
State's  insistence  that  the  deceased  was  shot  in  the  back  and  his  cloth- 
ing set  on  fire  and  the  clothing  evidenced  the  fact  that  they  were  set 
on  fire. 

Bill  of  exceptions,  No.  29,  shows  that  while  the  defendant's  witness, 
Williford,  was  on  the  stand,  he  testified  that  he  was  an  ex-sheriff  of 
Upshur  County,  and  that  he  was  still  assisting  the  sheriff  in  the  dis- 
charge of  his  duties ;  that  on  the  20th  day  of  December,  1907,  he  walked 
into  a  restaurant  in  the  town  of  Gilmer  and  saw  the  said  Knox  Smith 
and  a  party  whom  he  afterwards  learned  was  Jule  Smith  in  the  restau- 
rant, and  that  the  said  witness,  Knox  Smith,  introduced  the  witness, 
Jule  Smith,  as  his  brother,  but  by  another  name  than  Jule  Smith,  and 
that  the  said  witness,  Williford,  asked  him  if  this  was  Jule  Smith,  stat- 
ing that  he  wanted  him  as  a  witness  in  this  case,  and  that  the  said 
Knox  Smith  then  and  there  stated  that  it  was  not  Jule  Smith,  but  was 
his  brother  who  recently,  came  out  here  from  Tennessee,  and  that  all 
this  occurred  in  the  presence  and  hearing  of  Jule  Smith  and  Bjiox 
Smith.  After  hearing  the  testimony  the  court  excluded  the  same  from 
the  consideration  of  the  jury,  to  which  appellant  excepted.  Appellant 
insists  that  said  testimony  was  material  as  tending  to  account  for  the 
absence  of  the  witness,  Jule  Smith,  and  it  was  material  as  tending  to 
contradict  the  witness,  Knox  Smith,  who  had  testified  that  he  had  no 
such  conversation  with  the  said  Williford.  The  defendant  at  this  time 
showed  that  the  witness,  Jule  Smith,  was  the  material  witness  in  this 
case  and  that  process  had  been  issued  for  him  and  that  he  had  not  been 
found  and  could  not  be  found  in  Upshur  County,  and  that  about  ten 
days  before  the  trial  of  this  case  the  witness,  Knox  Smith,  had  imm'e- 
diately  left  his  home  and  had  gone  about  thirty  miles.  And  that  Knox 
Smith,  in  connection  with  the  prosecuting  witnesses.  West  Bailey  and 
J.  S.  Warren,  had  been  engaged  in  the  conversation  with  the  witness, 
Jule  Smith,  and  that  the  witness,  Jule  Smith,  had  just  left  the  country 
about  ten  days  before. 

This  bill  does  not  show  in  what  way  this  testimony  was  pertinent  in 
the  trial  of  this  case.  If  Jule  Smith  was  wanted  by  the  sheriff  and  the 
party  talking  to  the  sheriff,  or  ex-sheriff,  at  the  time,  was  Jule  Smith, 
and  the  witness,  Knox  Smith,  denied  that  it  was  Jule  Smith,  then  cer- 
tainly Jule  Smith  denied  it  also  by  his  silence,  at  least,  and  it  would 
not  prove  any  material  fact  in  this  case,  to  show  that  they  did  lie  about 
it.  It  would  not  tend  to  show  that  prosecuting  witness,  Knox  Smith, 
ran  him  away,  but  would  be  an  impeachment  upon  an  immaterial  issue. 

The  State'  was  permitted,  over  appellant's  objection,  to  ask  the  wit- 
ness, Joel  Screws,  if  it  was  not  a  fact  that  he  had  been  indicted  in  Wood 
County  about  twenty  years  ago  for  criminal  assault  upon  a  girl.  Appel- 
lant objected  because  the  same  is  irrelevant,  immaterial  and  was  an 
attempt  to  discredit  the  witness  and  that  if  the  witness  had  been  indicted 
for  criminal  assault,  that  it  was  not  a  character  of  offense  that  shows 
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moral  turpitude.  Over  appellant^s  objection  the  same  witness  was  asked 
if  he  had  not  been  indicted  in  Bosque  County  for  rape  on  a  girl,  and  the 
same  objection  made  to  the  testimony.  These  objections  are  not  legal 
ones  under  the  decisions  of  this  court.  These  offenses  do  involve  moral 
turpitude.  Appellant  does  not  make  the  objection  that  the  testimony 
is  too  remote.  We  have  heretofore  held  that  where  a  party  was  in- 
dicted for  an  offense  more  than  twenty  years  ago,  that  it  was  too  remote 
and  ought  not  to  be  admitted.  But  this  objection  is  not  made  in  the 
bill  of  exceptions  before  us. 

The  State  placed  Lige  Furr  upon  the  stand  and  he  testified  that  while 
passing  the  home  of  the  deceased's  wife's  father,  in  company  with  appel- 
lant, he  remarked  to  appellant,  "Here's  where  my  girl  used  to  live  and 
Lon  Brice,  deceased,  beat  me  out  of  her,"  and  the  defendant  at  the  same 
time  remarked,  "Yes,  and  by  God  he  beat  me  out  of  her  too."  This 
declaration,  made  a  short  while  before  the  homicide,  may  not  show 
animus  on  the  part  ,of  appellant  to  the  deceased,  but  it  is  a  circum- 
stance to  indicate  such.     This  being  true  it  was  admissible. 

Appellant  complains  that  the  court  refused  to  permit  Annie  Cox,  his 
witness,  to  state  that  she  saw  three  men  standing  near  the  road  she  was 
traveling,  whom  she  identified  as  Knox  Smith,  West  Bailey  and  some 
other  man,  and  that  one  man  had  a  gun  and  when  they  saw  her,  they 
went  off  in  the  direction  of  Cypress  Creek;  she  afterwards  told  her  hus- 
band about  seeing  the  men  on  said  occasion.  Defendant's  counsel  then 
asked  her  when  and  where  it  was  she  first  told  her  husband  about  it. 
She  testified  she  saw  the  men  the  evening  before  the  homicide  in  going 
from  her  home  to  her  father's  home,  and  the  same  being  the  home  of  the 
defendant.  This  bill  is  defective  in  not  showing  how  and  in  what  way 
said  testimony  could  be  material.  There  is  no  testimony  in  the  record 
showing  that  these  parties,  at  that  time,  attempted  to  injure  or  wound 
anyone;  and  how  it  was>  or  could  be  connected  with  the  subject  of  the 
homicide,  is  not  made  to  appear  in  the  bill.  We  can  not  look  through  a 
voluminous  record  to  ascertain  whether  the  testimony  is  material ;  when 
the  same  is  rejected  by  the  court,  the  bill  must  show  on  its  face  its 
materiality. 

Bill  of  exceptions.  No.  27,  complains  that  while  the  witness,  Luney 
Hudson,  was  on  the  stand  for  appellant  and  had  testified  that  he 
was  at  the  dance  on  the  evening  of  the  difficulty  between  Lum  Corbit 
and  Lon  Brice,  where  the  homicide  occurred  and  just  before  the  homi- 
cide, defendant's  counsel  then  asked  ttie  witness  to  state  what  occurred 
at  the  diflSculty  between  Lum  Corbit  and  the  State's  witness,  Charlie 
Brice.  Upon  objection  by  the  State,  the  witness  was  not  permitted  to 
answer,  but  the  bill  says,  if  so  permitted  he  would  have  stated  that  dur- 
ing the  difficulty  between  Lum  Corbit  and  Charlie  Brice,  that  the  ladies 
who  were  attending  the  dance  ran  out  of  the  house,  screaming  and 
hollering,  down  to  the  field,  and  called  on  the  men  to  protect  them 
from  the  drunken  crowd  at  the  dance;  that  Ed  Corbit,  Knox  Smith, 
West  Bailey,  Lum  Corbit  and  Charlie  Lindsey  were  there  at  the  time, 
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and  they  were  the  ones  referred  to  by  the  ladies  when  they  called  witness 
Luney  Hudson  to  protect  them  from  the  drunken  crowd.  This  testi- 
mony is  not  admissible  but  called  for  a  conclusion  of  the  witness  as  to 
whether  they  were  the  ones  referred  to  by  the  ladies. 

While  the  State's  witness,  Alex  Brice,  was  upon  the  stand,  as  shown 
by  bill  of  exceptions,  No.  14,  on  rebuttal  the  State  asked  the  witness  if 
the  witness,  Will  Lemmons,  for  the  defense,  had  said  on  the  8th  or  9tli 
of  January,  1907,  at  Perryville,  Texas,  to  him  and  Pennington  that  the 
State  in  this  case  was  up  against  the  hardest  proposition  they  had  ever 
been,  as  the  defendant's  attorney,  M.  D.  Carlock,  and  his  uncle,  John 
Nixon,  and  he,  Lemmons,  were  working  for  the  defendant  in  this  case, 
and  that  this  was  a  hard  proposition  for  the  State  to  go  up  against; 
and  to  which  appellant  objected,  because  same  was  irrelevant  and  imma- 
terial and  wa3  not  in  any  way  calculated  to  throw  any  light  upon  this 
case,  because  the  same  was  only  an  opinion  of  the  witness  and  it  was  an 
undertaking  to  impeach  a  witness  upon  an  immaterial  matter.  The 
court  overruled  the  objection  and  the  witness  made  the  statement  above 
detailed.  While  the  relevancy  of  the  testimony  is  weak  if  even  perti- 
nent at  all,  yet,  it  could  not  have  injured  appellant  in  the  trial  of  this 
case. 

Bill  of  exceptions.  No.  31,  shows  that  the  State  was  permitted  to  ask 
the  witness,  W.  L.  Lemmons,  if  he  had  been  indicted  for  murder. 
Appellant  objected  to  the  question  on  the  ground  that  it  is  not  a  crime 
carrying  with  it  moral  turpitude.  The  witness  answered  that  he  had 
been  so  indicted  about  twenty-five  years  ago  and  was  acquitted.  This 
is  not  a  proper  objection  to  this  testimony.  We  think  murder  does  in- 
volve moral  turpitude.  Appellant's  counsel  as  stated  above,  does  not 
object  to  the  testimony  on  the  ground  that  it  is  too  remote.  In  the 
shape  the  bill  is  in,  there  is  nothing  requiring  our  review. 

Bill  of  exceptions.  No.  32,  shows  that  the  defense's  witness,  Joel 
Screws,  was  asked  if  he  had  not  been  indicted  in  Wood  County,  about 
twenty  years  ago,  for  criminal  assault.  The  same  objection  was  made 
to  this  testimony.  Certainly  this  offense  involves  moral  turpitude,  al- 
though too  remote  to  be  inquired  about  under  the  decisions  of  this  court, 
but  the  latter  objection  was  not  made.  The  same  character  of  testimony 
was  elicited,  as  shown  by  bill.  No.  33. 

The  District  Attorney's  argument  was  objected  to  wherein  he  used 
the  following  language:  "The  sweater  of  Lon  Brice  shows  scorches 
caused  by  the  pistol  of  this  assassin,"  meaning  and  referring  to  the 
defendant.  Again,  "You  should  avenge  the  death  of  Lon  Brice  by  con- 
victing this  murderer,"  meaning  and  referring  to  the  defendant.  These 
statements  were  clearly  warranted  by  the  evidence  in  this  case;  from 
the  State's  standpoint,  the  appellant  was  an  assassin  and  a  murderer. 
These  conclusions  are  irresistibly  drawn  from  the  State's  testimony  and 
were  legitimate  deductions  and  statements  from  the  evidence.  Special 
counsel  made  the  following  statement  in  his  argument :  "On  the  night 
of  December  25,  there  was  committed  in  Upshur  County  near  Perry- 
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ville,  the  most  dastardly  and  unprovoked  murder  I  ever  heard  of,  and 
it  was  done  by  this  defendant."  From  the  State's  standpoint,  as  above 
stated,  this  statement  was  clearly  warranted  by  the  evidence.  Further- 
more, there  was  no  special  charge  tendered  the  court  until  the  jury  had 
retired  to  consider  of  their  verdict. 

Bill  of  exceptions,  No.  43,  shows  that  while  the  witness,  Dr.  Shields, 
for  the  State,  was  on  the  stand,  the  following  questions  were  propounded 
to  him  by  the  State :  "State  whether  or  not  the  witness,  John  Daniels, 
a  witness  for  the  defendant,  had  told  him.  Shields,  in  the  town  of 
Winsboro  about  six  months  ago,  that  if  he,  Shields,  would  assist  him, 
Daniels,  in  testifying  that  the  malt  corn  hauled  to  Shields'  mill  by  the 
witness  Daniels,  belonged  to  the  witness,  J.  S.  Warren,  that  they  would 
send  the  old  scoundrel,  meaning  him,  Warren,  to  the  penitentiary." 
Appellant  objects  to  the  same  because  the  same  was  irrelevant  and  im- 
material, and  was  an  attempt  by  the  State  to  impeach  the  witness, 
Daniels,  upon  an  immaterial  issue,  and  had  no  connection  whatever  with 
this  case  and  throws  no  light  whatever  upon  the  same.  This  testimony 
was  pertinent  in  that  it  showed  animus  on  the  part  of  the  defense's  wit- 
ness, Daniels,'  against  the  State  and  favoritism  on  his  part  to  the  ap- 
pellant.   Bill  of  exceptions.  No.  44,  complains  of  the  same  matter. 

Bill  No.  46  complains  that  the  court  erred  in  his  failure  and  refusal 
to  limit  the  testimony  of  the  witness,  Alex  Brice,  wherein  he  testified 
that  the  defendant's  witness,  Will  Lemmons,  had  said  to  him  on  the 
8th  or  9th  of  January,  1907,  at  Perryville,  Texas,  that  the  State  in  this 
case  is  up  against  a  hard  proposition  and  as  the  defendant's  attorney 
and  his  uncle,  John  Nixon,  and  he,  Lemmons,  were  all  working  for  the 
defendant  in  this  case,  and  that  this  was  a  hard  proposition  for  the 
State  to  go  up  against.  This  testimony  could  not  possibly  have  been 
used  for  any  other  purpose.  Therefore,  it  was  not  necessary  to  limit 
the  same.  See  Wilson  v.  State,  37  Texas  Crim.  Rep.,  382;  39  S.  W. 
Rep.,  373;  Moseley  v.  State,  36  Texas  Crim.  Rep.,  580;  37  S.  W. 
Rep.,  736;  Winfrey  v.  State,  56  S.  W.  Rep.,  919;  Blanco  v.  State,  57 
S.  W.  Rep.  829.  When  testimony  could  not  be  legitimately  or  ration- 
ally used  for  any  other  purpose,  it  is  not  error  to  refuse  to  limit  same 
for  that  purpose. 

Various  and  sundry  assignments  of  error  were  made  by  appellant  in 
his  motion  for  a  new  trial,  to  the  court's  charge  as  follows:  "The 
court  erred  in  the  eighth  paragraph  of  his  charge  to  the  jury,  which 
is  as  follows:  *In  order  to  warrant  a  verdict  of  murder  in  the  first 
degree,  malice  must  be  shown  by  the  evidence  to  have  existed;  that  is, 
the  jury  must  be  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  killing  was  a  consummation  of  a  previously  formed  design  to 
take  the  life  of  the  person  killed,  and  that  the  design  to  kill  was 
formed  deliberately,  with  a  sedate  mind,  that  is,  at  the  time  when  the 
mind  of  the  person  killing  was  self-possessed  and  capable  of  contem- 
plating the  consequences  of  the  act  proposed  to  be  done.  There  is, 
however,  no  definite  space  of  time  necessary  to  intervene  between  the 
Vol.  52  Crim.— 9 
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formed  design  to  kill  and  the  actual  killing;  a  single  moment  of  time 
may  be  sufficient;  all  that  is  required  is  that  the  mind  be  cool  and 
deliberate  in  forming  its  purpose  and  that  the  design  to  kill  is  formed/  '^ 

"The  court  erred  in  the  ninth  paragraph  of  his  charge  to  the  jury 
which  is  as  follows :  'When  the  evidence  satisfies  the  mind  of  the  jury, 
beyond  a  reasonable  doubt,  that  the  killing  was  the  result  of  a  previously 
formed  design  by  the  defendant  to  kill  deceased,  and  that  the  design  was 
formed  when  the  mind  was  calm  and  sedate  and  capable  of  contemplat- 
ing the  consequence  of  the  act  proposed  to  be  done  by  him,  and  such 
killing  is  further  shown  to  have  been  unlawful  and  done  with  malice, 
then  the  homicide  is  murder  in  the  first  degree,  and  your  verdict 
should  be  rendered  accordingly/  " 

That  the  court  erred  wherein  he  undertook  to  define  to  the  jury 
what  was  implied  malice  as  will  more  fully  appear  from  page  5  to  6 
of  the  court^s  charge,  as  follows:  "Implied  malice  is  that  which  the 
law  infers  from  or  imputes  to  certain  acts,  however  suddenly  done ;  thus, 
when  the  facts  do  not  establish  express  malice  beyond  a  reasonable 
doubt  nor  tend  to  excuse  or  justify  the  act  under  the  law  of  justifiable 
homicide  hereinafter  given  you  in  charge,  nor  tend  to  reduce  the  offense 
to  manslaughter  under  the  law  of  manslaughter  hereinafter  given  in 
charge,  then  the  law  implies  malice  and  the  killing  is  murder  in  the 
second  degree/' 

That  he  erred  in  all  that  part  of  his  charge  which  attempts  to  define 
manslaughter  as  will  more  fully  appear  by  the  court's  charge  on  page 
6  and  7  and  in  bill  of  exceptions,  No.  37,  which  is  as  follows: 
"Manslaughter  is  voluntary  homicide  committed  under  the  immediate 
influence  of  sudden  passion,  arising  from  an  adequate  cause,  but  neither 
justified  nor  excused  by  law.  By  the  expression  under  the  immediate 
influence  of  sudden  passion  is  meant,  first,  that  the  provocation  must 
arise  at  the  same  time  of  the  commission  of  the  offense,  and  that  the 
passion  is  not  the  result  of  a  former  provocation.  Second,  that  the 
act  must  be  directly  caused  by  the  passion  arising  out  of  the  provocation ; 
it  is  not  enough  that  the  mind  is  merely  agitated  by  passion  arising 
from  some  other  provocation.  Third,  the  passion  intended  is  either  of 
the  emotions  of  the  mind  known  as  anger,  rage,  sudden  resentment  or 
terror,  rendering  it  incapable  of  cool  refiection." 

These  complaints  of  the  charge  can  not,  under  the  rules  of  this  court, 
be  reviewed  because  the  complaint  is  too  general.  How,  or  wherein  the 
charge  is  wrong  is  never  pointed  out.  To  copy  a  charge  and  say  the 
court  erred  in  giving  that  charge,  is  not  sufficient  under  the  rules  of  this 
court.  Furthermore,  we  will  say  that  we  have  very  carefully  read  the 
charge  and  do  not  believe  there  is  any  error  in  same,  even  if  the  excep- 
tions were  well  and  pointedly  made. 

We  find  no  bill  of  exceptions  in  this  record  to  the  overruling  of  the 
voluminous  motion  for  a  continuance.  In  the  absence  of  a  bill  of  ex- 
ceptions to  the  overruling  of  the  motion,  this  court  can  not  review  same. 

We  wish  here  to  again  repeat  what  we  have  frequently  said,  that  it  is 
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a  useless  consumption  of  paper  and  an  unnecessary  incumbrance  of 
the  record  to  put  an  assignment  of  errors  in  a  record  sent  to  this  court. 
Article  723  of  the  Code  of  Criminal  Procedure  limits  our  consideration 
to  assignments  in  the  motion  for  a  new  trial  and  to  bills  of  exceptions. 
We  can.  not  take  cognizance  of  any  assignment  of  errors  that  is  not  thus 
placed  in  the  record.  Therefore,  we  again  urge  the  bar  of  Texas,  not 
to  incumber  the  records  sent  to  this  court  with  any  more  assignments 
of  errors.  No  complaint  of  the  charge  of  the  court,  or  ruling  of  the 
court  can  be  considered  by  us,  unless  said  complaint  is  embodied  either 
in  a  motion  for  a  new  trial  or  in  a  bill  of  exceptions. 

The  evidence  in  this  case,  from  the  State's  standpoint,  shows  a  very 
cruel  and  wanton  murder  of  the  second  degree,  and  the  deliberateness 
with  which  it  was  done  would  clearly  have  warranted  the  jury  in  in- 
flicting a  higher  penalty. 

Finding  no  errors  in  the  record,  the  judgment  is  affirmed. 

Henderson,  Judge,  absent. 

Affirmed. 

[Motion  for  rehearing  overruled  December  4,  1907,  without  written 
opinion. — Reporter.] 


Sophy  Frazier  v.  The  State, 

No.  3730.     Decided  November  13,  1907. 

1. — ^Local  Option — Confession — Response  to  Qnestion. 

Upon  trial  for  a  violation  of  the  local  option  law,  a  statement  of  the  defendant, 
which  was  made  some  twenty-seven  feet  from  the  witness,  and  which  was  inculpa- 
tory and  claimed  to  have  been  in  response  to  a  statement  by  the  witness,  was  inad- 
missible unless  it  was  shown  that  defendant  heard  such  statement  of  said  witness. 
A  party  is  not  called  on  to  answer  the  statement  of  others  unless  the  matter  is 
brought  to  his  attention  in  such  manner  that  he  heard  or  takes  notice  of  it. 

2. — Same — Confession — ^Warning. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit  the 
statements  of  defendant  while  under  arrest,  without  showing  that  defendant 
heard  the  warning  given  by  the  officer. 

S. — Same— Insnfficienoy  of  Evidence. 

See  opinion  for  facts  held  insufficient  to  sustain  a  conviction  for  a  violation 
of  the  local  option  law. 

Appeal  from  the  County  Court  of  Waller.  Tried  below  before  the 
Hon.  J.  D.  Harvey. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  officers  who  made  the  arrest  testified  that  defendant  was  under 
arrest  but  was  still  in  bed^  and  while  one  was  standing  either  in  her 
room  or  in  the  door,  she  got  up  and  was  talking;  that  another  officer 
tried  to  make  her  hush  and  said  that  any  statement  that  she  made 
might  be  used  as  evidence  against  her;  that  this  warning,  by  one  of  the 
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officers,  was  made  about  twenty-seven  feet  away  from  defendant,  in  an- 
other room  while  several  others  and  the  defendant  were  all  talking  in  a 
loud  tone  of  voice;  that  defendant  said  that  she  let  prosecutor  have 
the  whisky,  that  it  belonged  to  him,  that  he  got  his  share  and  had  a 
right  to  it;  that  something  came  up  about  the  money  for  the  whisky, 
and  defendant  said  she  had  received  the  money.  This  with  the  state- 
ment in  the  opinion,  is  sufficient. 
No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — ^This  is  a  local  option  case,  the  sale 
alleging  to  have  been  made  to  Walter  Lewis.  He  testified  that  he  met 
Mack  Rheman,  a  negro,  who  works  at  the  jail  for  Sheriff  Perry.  He 
approached  Lewis  and  asked  him  if  he  could  secure  him  some  whisky; 
being  informed  in  thfe  affirmative,  he  gave  Lewis  25  cents.  Lewis  states 
that  he  went  to  Willis  Prazier's  house,  two  or  three  hundred  yards  dis- 
tant, and  knocked  on  the  door.  Appellant  inquired  who  it  was;  being 
informed  it  was  Lewis,  she  asked  him  what  he  wanted.  He  told  her  he 
wanted  his  share  of  the  whisky ;  she  replied  the  whisky  was  in  the  dining- 
room  on  the  table.  Lewis  went  in  and  got  a  half  pint  of  whisky,  which 
he  swears  was  his  property ;  that  he  did  not  see  the  defendant ;  she  was 
in  another  room;  he  did  not  pay  her  any  money,  that  he,  the  witness, 
kept  the  money  Mack  Bheman  had  given  him;  that  he  belonged  to  a 
club  with  Mr.  Davis  and  others;  that  he  ordered  through  and  paid  Sal- 
lie  Prazier  for  the  whisky  before  she  sent  for  it;  that  he  received  the 
whisky  at  the  time  stated  in  Waller  County. 

Handle,  deputy  sheriff,  and  Perry,  sheriff,  testified  that  they  went  to 
the  residence  of  Willis  Prazier  and  arrested  Willis,  who  was  in  bed  and 
asked  what  was  the  matter.  The  sheriff  told  him  that  somebody  in  his 
house  had  been  selling  whisky.  At  this  time  Willis  and  his  wife,  Sallie 
Prazier,  and  defendant,  were  all  talking  in  a  loud  tone  of  voice.  The 
defendant  was  not  in  the  room  with  the  sheriff,  but  the  sheriff  states 
he  was  twenty-seven  feet  distant  and  in  another  room.  The  door,  how- 
ever, of  her  room  was  open  and  she  was  in  bed.  The  sheriff  says  he 
could  not  see  her  (defendant),  but  spoke  to  her  father,  Willis,  and  said, 
"You  all  need  not  talk  to  me,  it  will  do  no  good,  and  may  be  used  against 
you  all  in  evidence.'^  He  says,  "I  was  not  talking  loud  but  in  an  ordi- 
nary tone.  I  do  not  know  whether  the  defendant  heard  me ;  nothing  she 
said  or  did  indicated  that  she  heard  or  understood  what  I  said;  this 
was  the  only  warning  I  gave.^'  Eandle  testified  that  the  girl  was  under 
arrest  when  this  occurred.     This  is  practically  the  case. 

It  is  contended,  first,  that  the  evidence  is  insufficient,  and,  second, 
that  the  court  erred  in  admitting  the  testimony  of  Handle  and  Perry, 
the  girl,  being  under  arrest  and  not  warned.  We  do  not  believe  the  testi- 
mony makes  a  case.  Lewis  says  the  whisky  was  his,  and  he  went  in,  got 
the  half  pint  and  turned  it  over  to  Mack  Sheman  and  kept  the  money. 
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There  is  nothing  to  indicate  that  appellant  knew  that  Eheman  was  to 
get  the  whisky,  and  she  was  not  charged  with  selling  to  Eheman  but 
to  Lewis,  and  Lewis  swears  that  it  was  his  own  whisky.  The  testimony 
is  not  sufficient.  The  evidence  of  Perry  and  Handle  should  have  been 
rejected.  The  girl  was  under  arrest,  and  there  is  nothing  to  show  that 
she  heard  the  warning  given  by  the  sheriff,  if,  in  fact,  it  could  be  con- 
sidered a  warning,  and  even  had  she  not  been  under  arrest,  any  state- 
ment that  might  have  been  made  by  the  sheriff  at  the  distance  he  was 
shown  to  have  been  from  her,  twenty-seven  feet,  could  not  be  used 
against  her,  unless  it  was  shown  that  she  heard  the  statements  of  the 
sheriff.  A  party  is  not  called  on  to  answer  the  statement  of  others  un- 
less the  matter  is  brought  to  his  attention  in  such  manner  that  he  heard 
or  takes  notice  of  it. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent 


Billy  Strong  v.  The  State. 

No.  3798.     Decided  November  13.  1907. 

1. — OaminfiT — ^Public  Gaming  Honse— Bellnition  of  Offense. 

See  opinion  with  reference  to  the  repeal  of  the  Act  of  the  Twenty-ninth 
Lefrislature  by  the  Act  of  the  Thirtieth  Legislature. 

2. — Same— Aoeesiories — ^Accomplices — ^Principals — Charsre  of  Court. 

In  misdemeanors  all  particeps  criminis  before  the  fact  are  guilty  as  principals, 
and  where  the  accused  is  charged  with  being  a  principal  in  a  misdemeanor,  and 
the  evidence  shows  that  he  was  either  a  principal  or  an  accomplice,  he  would 
be  a  principal,  and  could  be  convicted  as  such. 

8. — Same — ^Accessories  Before  the  Fact — ^Accomplices. 

In  Texas  we  have  no  accessories  before  the  fact  defined  as  such,  but  they  are 
termed  under  our  law  accomplices.  An  accessory  under  the  law  of  Texas,  is  one 
who  knowing  that  an  offense  has  been  committed  conceals  the  offender,  or  gives 
him  any  other  aid  in  order  that  he  may  evade  an  arrest  or  trial  or  the  execution 
of  his  sentence,  and  therefore  can  not  be  connected  with  the  commission  of  the 
crime. 

4. — Same — Charge  of  Court — ^Accessory. 

Upon  trial  charging  defendant  with  being  the  proprietor,  manager,  etc.,  of  a 
public  gaming  house,  a  charge  of  the  court-  which  authorized  the  conviction 
of  defendant  as  an  accessory,  was  not  warranted,  by  the  law,  and  is  reversible 
error. 

5. — ^Defnition  of  Offense— Charge  of  Court. 

Under  a  prosecution  for  running  a  public  gaming  house,  etc.,  it  is  necessary 
that  the  offending  party  be  either  the  proprietor,  the  manager,  or  that  he  has  in 
some  way  control  of,  or  runs  the  public  gaming  place;  unless  he  is  so  con- 
nected with  it,  he  cannot  be  guilty,  and  the  court  should  so  instruct  the  jury. 

6. — Same — Circnmstantial  Evidence. 

Where  upon  trial  for  running,  etc.,  a  public  gaming  house,  the  evidence  was  en- 
tirely circumstantial,  the  facts  must  be  strong  enough  to  exclude  every  reason- 
able hypothesis,  that  the  defendant  was  connected  with  the  offense  either  as 
proprietor,  manager,  or  that  he  was  in  control  of  or  ran  a  public  gaming  house 
as  alleged. 
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7. — Same— Argument  of  Counsel  Kust  Keep  Within  Record. 

See  opinion  for  comment  of  the  court  in  advising  counsel  of  keeping  strictly 
within  the  record  in  their  argument  before  the  jury. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  the 
Hon.  Hiram  F.  Lively. 

Appeal  from  a  conviction  for  unlawfully  running  a  public  gaming 
house ;  penalty,  a  fine  of  $500,  and  ninety  days  confinement  in  the  county 
jail. 

The  opinion  states  the  case. 

Davis  &  Bushong,  and  Barry  Miller  and  Muse  &  Allen,  for  appel- 
lant.— On  question  of  the  charge  of  the  court  on  accessories,  and  special 
charges  refused.  Pollard  v.  State,  33  Texas  Crim.  Eep.,  197 ;  26  S.  W. 
Rep.,  70;  Smith  v.  State,  27  Texas  Crim.  App.,  196;  11  S.  W.  Bep.,  113; 
Wright  V.  State,  47  Texas  Crim.  Rep.,  433,  93  S.  W.  Rep.,  548. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  Twenty-ninth  Legislature  en- 
acted the  following  statute:  "If  any  person  shall  be  the  proprietor, 
manager,  or  in  any  way  have  control  of,  or  run  a  public  gaming  house, 
he  shall  be  fined,  etc.^^ 

Appellant  was  convicted  for  violating  the  terms  of  this  statute. 
Several  attacks  are  made  upon  the  law,  among  others,  one  to  the  effect 
that  the  law  is  indefinite ;  so  much  so  that  it  is  incapable  of  being  en- 
forced in  that  it  fails  to  define  what  is  a  public  gaming  house.  It  may 
not  be  necessary  to  decide  that  question,  in  view  of  the  fact  that  the 
Thirtieth  Legislature  has  repealed  this  law  by  a  different  definition  and 
different  punishment.  The  Act  of  the  Twenty-ninth  Legislature  will  be 
found  on  page  26  of  the  acts  of  that  body ;  that  of  the  Thirtieth  Legis- 
lature on  page  107  of  the  acts  of  that  body.  There  may  be  no  more 
cases  under  the  Act  of  the  Twenty-ninth  Legislature  by  reason  of  its  re- 
peal. 

Many  exceptions  were  taken  to  the  charge  of  the  court  and  quite  a 
number  of  special  charges  requested  to  cover  the  supposed  defects  or  ille- 
gal charge  of  the  court.  Among  other  things,  the  court  defined 
accessories,  accomplices,  and  principals,  and  then  charged  the  jury; 
"Now  if  you  find  and  believe  from  the  evidence  beyond  a  reasonable 
doubt,  that  the  defendant,  Billy  Strong,  was  acting  as  an  accessory,  or 
accomplice  as  above  charged,  in  the  keeping,  controlling,  or  running  a 
public  gaming  house,  as  charged  in  the  information,  he  is  under  the  law 
a  principal  in  the  commission  of  the  offense;  if  you  find  and  believe  that 
such  an  offense  was  conimitteil." 

Again  he  charges  the  jury :  "Before  you  can  convict  defendant,  you 
must  find  and  believe  from  the  evidence,  beyond  a  reasonable  doubt  that 
he  was,  as  charged,  proprietor,  or  manager  of  a  public  gaming  house,  or 
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that,  as  charged,  he  did  run  as  principal,  or  accomplice,  as  above  de- 
fined, a  public  gaming  house  as  alleged  in  the  information." 

Exception  is  reserved  to  the  charge  as  given  and  instructions  specially 
requested,  seeking  to  correct  those  incongruous  and  illegal  charges. 
Special  charges  were  refused  and  the  question  is  presented.  These 
charges  are  erroneous.  In  Houston  v.  State,  13  Texas  Crim.  App.,  595, 
the  proposition  is  announced  as  being  the  law,  that  in  misdemeanors, 
all  particeps  criminis,  before  the  fact,  are  guilty  as  principals.  In  other 
words,  that  where  a  man  is  charged  with  being  a  principal  in  a  misde- 
meanor, and  the  evidence  shows  that  he  was  either  a  principal  or  an 
accomplice,  as  those  terms  are  defined  by  statute  law  of  this  State,  he 
vould  ]ye  a  principal  and  could  be  convicted  under  the  information 
charging  him  as  principal.  This  case  has  been  followed  in  Rape  v. 
State,  34  Texas  Crim.  Rep.,  615;  in  Beuchert's  case,  37  Texas  Crim. 
Rep.,  505 ;  Winnard  v.  State,  30  S.  W.  Rep.,  555 ;  Buchanan  v.  State, 
33  S.  W.  Rep.,  339;  and  in  Segars  case,  40  Texas  Crim.  Rep.,  577. 

Mr.  Bishop  lays  down  the  same  rule  in  1  Bishop's  Criminal  Law,  sees. 
656  and  685.  But  under  all  these  authorities,  in  order  to  obtain  a  con- 
viction under  this  character  of  case,  the  party  must  be  connected  with 
the  offense  actually  committed,  and  his  act  must  precede  or  be  imme- 
diately connected  with  the  main  fact.  At  common  law  and  under  the 
English  decisions,  the  party  must  be,  either  principal  in  the  first  or 
second  degree,  or  an  accessory  before  the  fact.  In  Texas,  however,  we 
have  no  accessories  before  the  fact,  defined  as  such,  but  they  are  termed 
under  our  law,  accomplices.  An  accessory,  in  Texas,  is  one  who  know- 
ing that  an  oflfense  has  been  committed,  conceals  the  offender,  or  gives 
him  any  other  aid  in  order  that  he  may  evade  an  arrest  or  trial,  or  the 
execution  of  his  sentence.  Then  it  is  evident  from  the  reading  of  the 
definition  of  an  accessory,  that  he  can  not  be  connected  with  the  crime, 
and. is  only  connected  with  the  oflEender  if  that  offender  has  committed' 
an  offense  and  is  seeking  to  avoid  a  trial,  or  an  arrest  or  the  execution  of 
his  sentence.  An  accessory,  therefore,  can  not  be  connected  with  the 
offense,  and  could  not  be  guilty  of  the  commission  of  the  main  offense. 
That  phase  of  the  charge  which  authorizes  the  conviction  of  appellant, 
as  an  accessory,  is  not  warranted  by  the  law. 

There  is  another  contention  which  occurs  to  us  may  be  sound.  By 
the  definition  of  the  statute  under  which  appellant  was  convicted,  it  is 
necessary  that  the  offending  party  be  either,  the  proprietor,  the  manager, 
or  in  some  way  have  control  of,  or  run  the  public  gaming  place.  Unless 
he  is  so  connected  with  it,  he  cannot  be  guilty.  See  Mitchell  v.  State,  34 
Texas  Crim.  Rep.,  311 ;  Flynn  v.  State,  35  Texas  Crim.  Rep.,  220;  Cook 
V.  State,  42  Texas  Crim.  Rep.,  539 ;  61  S.  W.  Rep.,  307 ;  Hamilton  v. 
State,  60  S.  W.  Rep.,  39.  The  Mitchell  case  was  slightly  qualified  in  the 
Fl3mn  case.  Mitchell  was  charged  with  violating  the  disorderly  house 
statute,  which  confined  the  punishment  to  owners,  lessees,  and  tenants. 
It  was  held  in  that  case  that  only  owners,  lessees  and  tenants  could  be 
punished.     The  Flynn  case  is  distinguished  by  reason  of  the  variant 
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facts,  from  the  Mitchell  case.  Ill  Flynn's  case  it  is  stated  that  he  had 
charge  and  control  of  the  house,  and,  for  the  purposes  of  this  prosecution, 
he  was  the  owner  thereof.  Under  article  426,  Code  Criminal  Procedure, 
he  was  sufficiently  owner  to  bring  him  within  the  meaning  of  the  statute. 
The  rule  laid  down  in  the  Mitchell  case  was  based  upon  the  proposition 
that  where  the  statute,  by  express  terms,  limits  the  punishment  to  certain 
classes,  or  for  the  doing  of  certain  acts,  that  it  is  only  those  who  are 
brought  by  the  facts  under  such  definition,  that  are  amenable. 

This,  we  think,  is  a  sound  rule  and  supported  by  the  authorities  gen- 
erally. Mr.  Bishop  says  in  section  657  of  his  work  on  criminal  law,  "If 
the  terms  of  a  statute  distinctly  limit  the  penalty  to  persons  who  par- 
ticipate in  the  act  only  in  a  certain  way,  these  terms  furnish  the  rule  for 
the  court.  Or,  if  the  expression  is  general,  then,  if  the  offense  is  of 
minor  turpitude,  and  especially  if  the  thing  is  only  malum  prohibitum, 
the  courts,  by  construction,  will  limit  its  operation  to  those  persons  who 
are  more  particularly  within  the  reason  of  the  expressed  words  of  the 
enactment."  See  Mitchell's  case,  supra,  and  Stamper  v.  The  Common- 
wealth, 7  Bush.,  612-614. 

Looking  at  the  terms  of  this  law  as  they  are  very  plainly  expressed,  it 
is  evident  the  Legislature  intended  to  limit  under  this  statute,  the  pun- 
ishment to  those  only  who  are  either  proprietor,  manager,  or  in  control 
of,  or  who  run  a  public  gaming  house.  Upon  another  trial,  if  it  should 
occur,  the  charge  should  so  instruct  the  jury.  This  is  a  case  entirely 
of  circumstantial  evidence,  and  among  the  main  facts,  if  not  the  main 
fact  itself,  upon  which  the  State  relied,  is  that  appellant  had  rented  the 
house,  the  upper  portion  of  which  was  shown  to  be  a  place  where  people 
gambled.  No  one  ever  saw  appellant  in  charge  of  the  gaming  room,  or 
in  any  way  managing  or  controlling  it,  and  the  conclusion  arrived  at 
by  the  jury,  of  his  guilt,  is  evidently  predicated  very  largely,  if  not 
mainly,  upon  the  facts  that  he  had  rented  the  entire  house,  the  lower 
part  of  which  was  run  as  a  cigar  stand  and  billiard  and  pool  room. 
There  are  some  other  facts  in  connection  with  it,  which  tended  to  aid 
the  main  fact,  but  we  are  not  discussing  the  facts,  or  the  weight  of 
them,  but  simply  to  illustrate  the  statement  that  it  is  a  case  of  circum- 
stantial evidence  and  the  facts  must  be  strong  enough  to  exclude  every 
reasonable  hypothesis,  except  the  guilt  of  appellant,  and  that  these  facts 
are  sufficient  within  the  meaning  of  the  statute. 

With  these  general  remarks  in  regard  to  the  errors  assigned  upon  the 
charge,  and  refusal  of  special  instructions,  without  going  into  detail,  we 
think  they  are  sufficient  to  indicate  that  upon  another  trial,  the  charges 
must  be  brought  within  the  rule  announced  by  the  cited  authorities. 
The  errors  assigned  upon  the  argument  of  the  prosecuting  attorney, 
are  not  discussed,  for  they  will  hardly  occur  upon  another  trial;  and 
we  desire  to  urge  again  upon  the  prosecuting  oflScers,  the  advisability  of 
keeping  strictly  within  the  record  in  their  arguments  before  the  jury. 
Indulging  arguments,  beyond  the  record,  serve  only  to  jeopardize  the 
conviction  when  obtained.     While  we  commend  the  zeal  of  attorneys 


Digitized  by 


Google 


1907.]  Foster  v.  The  State.  137 

upon  either  side  in  discharging  their  duties  to  their  cause,  yet,  the  law 
will  and  does  place  a  limit  upon  the  length  to  which  these  arguments 
may  be  carried  and  when  they  have  passed  this  boundary  limit,  the  con- 
viction is  more  or  less  jeopardized.  Such  arguments  can  do  no  good 
and  often  result  in  harm  and  the  case  should  be  so  tried  by  the  prosecu- 
tion that  when  a  judgment  has  been  obtained,  the  record  will  be  free  of 
error. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Thornton  Foster  v.  The  State. 

No.  3729.     Decided  November  13,  1907. 

1. — ^Assault  With  Intent  to  Aape — Continuance. 

Where  ui>oii  trial  for  assault  with  intent  to  rape,  the  testimony  of  the  absent 
witnesses,  as  set  out  in  defendant's  first  application  for  continuance,  would  di- 
rectly contradict  the  testimony  of  the  prosecutrix  in  regard  to  the  condition  of 
things  when  the  witnesses  arrived  upon  the  scene,  the  continuance  should  have 
been  granted. 

S. — Same — ^Motion  for  Hew  Trial — Contest. 

Upon  contest  as  to  diligence,  filed  by  the  State,  in  connection  with  appellant's 
motion  for  new  trial,  claiming  that  the  absent  witness  was  kept  away  by  the 
procurement  of  appellant,  no  testimony  being  offered  in  support  of  this  conten- 
tion, and  the  testimony  of  the  absent  witness  being  material,  a  new  trial  should 
have  been  granted. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  the 
Hon.  J.  C.  Scott. 

Appeal  from  a  conviction  of  assault  with  intent  to  rape ;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

A,  O,  Beard,  for  appellant. — On  question  of  continuance:  Clark  v. 
State,  38  Texas  Crim.  Rep.,  30;  45  S.  W.  Rep.,  696;  State  v.  Cubine,  24 
S.  W.  Rep.,  39. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  under  the 
second  count  of  the  indictment  charging  him  with  assault  to  rape  upon  a 
girl  under  15  years  of  age. 

The  first  application  for  a  continuance  was  overruled  and  exception 
reserved.  The  diligence  was  sufficient.  The  facts  expected  to  be  shown 
by  the  absent  witness  were  in  direct  contradiction  of  the  main  facts  tes- 
tified by  the  witnesses.  Alberta  Peterson,  prosecutrix,  and  Victoria  Fos- 
ter.    The  substance  of  their  testimony  was  that  Victoria  Foster  heard 
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Alberta  Peterson  scream  and  went  to  the  place  where  she  heard  the 
noise,  and  found  her  drawers  pulled  down  around  her  ankles  and  she 
was  greatly  frightened;  and  that  the  defendant  was  on  his  knees  in 
front  of  her  in  position  as  if  intending  to  have  carnal  intercourse  with 
the  girl.  By  the  absent  witness,  Napoleon  Foster,  it  was  expected  to 
be  shown  that  he  was  the  first  one  to  see  and  talk  with  Alberta  Peter- 
son, upon  whom  this  assault  is  alleged  to  have  been  made,  and  that  her 
drawers  were  not  torn  nor  down  about  her  ankles,  nor  in  any  other 
maimer  disturbed;  that  her  clothing  was  in  no  manner  torn,  nor  were 
there  any  marks  of  a  violent  character  to  be  observed  upon  her  or  about 
her  person,  and  when  Victoria  Foster  reached  the  scene,  Alberta  was  not 
down,  and  that  this  defendant  did  not  have  hold  of  her;  and  that  she 
made  no  pretenses  or  statement  that  the  defendant  had  anything  to  do 
with  her  more  than  to  scare  and  to  make  her  run.  And  in  this  connec- 
tion, it  may  be  further  stated,  the  facts  all  show  that  there  was  no 
bruises  or  scratches,  or  any  marks  of  violence  upon  the  girl,  and  nothing 
for  the  State  other  than  that  she  was  on  the  ground,  and  her  drawers 
down  about  her  ankles,  and  defendant  on  his  knees  in  front  of  her. 

The  testimony  of  the  absent  witness  was  very  material  and  would 
directly  contradict  the  testimony  of  the  prosecutrix  and  Victoria  Fos- 
ter, in  regard  to  the  condition  of  things  when  they  arrived  upon  the 
scene. 

We  are  of  the  opinion  that  the  court  erred  in  refusing  this  applica- 
tion. There  was  a  contest  as  to  diligence,  filed  in  connection  witii  the 
motion  for  a  new  trial  to  the  effect  that  Napoleon  Foster  was  living  on 
the  same  place  with  the  defendant  and  that  the  employer  of  both,  was 
aiding,  in  some  way,  perhaps  employing  counsel  to  defend  appellant. 
It  was  stated  in  the  contest  that  it  was  thought  that  the  witness  was 
kept  away  by  the  procurement  of  appellant.  There  was  no  testimony 
offered  in  support  of  this  contention,  and  as  the  matter  is  presented,  we 
believe  that  the  new  trial  should  have  been  granted. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Horace  Colson  v.  The  State. 

No.  3836.     Decided  November  13,  1907. 

1. — Carrying:  Pistol — ^Traveler. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
the  defendant  lived  about  twenty-five  miles  from  the  place  where  he  was  ar- 
rested ;  that  he  carried  a  pistol  with  him :  that  he  went  into  a  saloon,  got 
drunk  and  was  finally  arrested  for  being  drunk,  and  the  pistol  found  on  him. 
Held,  that  he  was  not  a  traveler  as  defined  by  statute.  Following  Stilly  ▼. 
State,  27  Texas  Crim.  App.,  445;  11  S.  W.  Rep.,  4.% 

2. — Same— Evidence. 

On  trial  for  unlawfully  carrying  a  pistol  testimony  that  defendant  was  drink- 
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ing  at  the  time  he  was  seen  with  the  pistol,  going  to  and  from  a  saloon,  to  show 
that  he  was  deflecting  from  his  journey  was  admissible;  besides  this  testimony 
was  favorable  to  defendant. 

3. — Same— AemarkB  by  Jndge— Harmless  Error. 

While  the  court  should  never  comment  upon  the  testimony  in  his  ruling  in 
regard  to  admitting  or  rejecting  evidence;  yet  where  such  remarks  in  admitting 
testimony  upon  a  trial  for  unlawfully  carrying  a  pistol  were  not  injurious  to 
defendant,  to  the  extent  of  requiring  a  reversal,  the  error  was  harmless. 

Appeal  from  the  County  Court  of  Brazos.  Tried  below  before  the 
Hon.  A.  G.  Board. 

Appeal  from  a  conviction  of  unlawfully  carying  a  pistol;  penalty  a 
fine  of  $100. 

The  opinion  states  the  case. 

W.  T.  Young,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  carrying  a 
pistol.  The  evidence  shows  that  appellant  lived  in  Grimes  County, 
about  twenty-five  miles  east  of  the  town  of  Bryan;  he  left  his  home 
en  route  to  Benchley,  a  little  railroad  station  eight  or  ten  miles  above 
Bryan  in  Brazos  County.  On  reaching  Bryan  he  spent  the  night  at 
what  is  called  the  Brick  Ware  House;  he  carried  his  pistol  with  him. 
The  next  morning  appellant  got  up  and  went  down  to  a  saloon  some 
distance  down  the  street  to  imbibe  some  morning  refreshment,  and  did 
so  to  the  extent  of  becoming  somewhat  intoxicated.  He  was  seen  by 
two  or  three  parties  with  his  pistol  on  his  person  while  on  the  street; 
and  was  finally  arrested  for  being  drunk,  and  placed  in  the  calaboose. 
It  is  contended  that  under  this  state  of  facts  that  he  (appellant)  was  a 
traveler.  This  issue  was  submitted  to  the  jury  by  the  trial  court  in  the 
charge.  We  do  not  believe  under  this  state  of  case,  that  he  was  what 
our  statute  contemplates  in  defining  traveler,  and  that  appellant's  case 
is  brought  within  the  rule  laid  down  in  Stilly  v.  State,  27  Texas  Crim. 
App.,  445;  11  S.  W.  Rep.,  458;  which  case  has  been  followed  in  an  un- 
broken line  of  decisions  by  this  court. 

Over  appellant's  objection  the  State  was  permitted  to  introduce  evi- 
dence that  when  appellant  was  seen  with  the  pistol  about  the  streets 
of  Bryan  he  was  under  the  influence  of  whisky.  It  is  contended  that 
such  evidence  is  irrelevant  and  calculated  to  influence  the  minds  of  the 
jury  against  defendant.  The  court  stated,  in  this  connection,  that  he 
would  admit  the  evidence  as  bearing  upon  the  intent  of  appellant.  We 
believe  the  testimony  was  admissible.  Appellant  was  drinking  at  the 
time  he  was  seen  with  the  pistol ;  had  been  going  to  and  returning  from 
Hamilton's  saloon,  and  the  evidence  was  intended  to  show  these  visits 
to  the  saloon,  and  further  that  he  was  diverting  his  trip  from  that  of  a 
traveler.  We  are  of  opinion  that  its  effect  was  rather  favorable  to 
appellant's  case  in  this ;  that  being  under  the  influence  of  liquor,  he  un- 


Digitized  by  VjOOQ  IC 


140  52  Texas  Criminal  Eeports.  [Tyler, 

guardedly  carried  the  pistol  instead  of  leaving  it  at  his  quarters;  that 
had  he  not  been  under  the  influence  of  liquor  he  might  not  have  carried 
the  pistol  in  walking  about  the  town.  While  the  court  should  never 
comment  upon  the  testimony  in  his  ruling  in  regard  to  admitting  or 
rejecting  evidence,  but  simply  rule  on  the  admission  or  rejection  of  it, 
we  are  inclined  to  believe  that  the  remark  of  the  court  admitting  the  tes- 
timony was  not  injurious  to  appellant ;  at  least,  of  not  such  moment  as 
to  require  a  reversal.     The  judgment  is  aflSrmed. 

Affirmed, 
Henderson,  Judge,  absent. 


Walter  Earles  v.  The  State. 

No.  3787.    Decided  November  20,  1907. 

1. — ^Xanilaufirhter — Evidence — ^External  Appearance  of  Defendant — Opinion  of 
Witnesi. 
Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  show 
on  cross-examination  of  defendant's  witness,  that  after  deceased  arrested  de- 
fendant they  went  off  peacefully  without  any  trouble.  The  appearance  of  de- 
fendant as  to  whether  he  was  angry  was  a  legitimate  matter  for  inquiry,  and  it 
was  not  an  opinion  of  the  witness  to  testify  to  same. 

2. — Same— Evidence. 

On  trial  for  murder,  there  was  no  error  in  permitting  the  State  on  cross- 
examination  of  defendant  to  ask  him  why  he  stopped  off  on  his  journey  in  the 
town  where  the  homicide  occurred. 

8. — Same— Bill  of  Exceptions. 

Where  upon  appeal  from  a  conviction  of  manslaughter,  the  bill  of  exceptions 
was  wholly  defective  in  that  no  answer  of  the  witness  was  shown  thereby,  the 
question  by  the  State  on  cross-examination  of  defendant  as  to  whether  he  had 
a  pistol  at  a  certain  time  and  place  could  not  be  considered. 

4. — Same— Evidence— Immateriality  of  Testimony. 

Where  upon  trial  for  murder  the  court  sustained  an  objection  made  by  the  State 
as  to  whether  defendant's  witness  had  a  conversation  with  a  certain  party  at  a 
certain  time,  the  defense  claiming  that  this  matter  had  been  drawn  out  by  the 
State,  and  the  court  certified  that  there  had  been  no  attempt  by  the  State  to 
show  that  such  conversation  did  not  occur,  there  was  no  error  in  sustaining  the 
State's  objection. 

5. — Same— Evidence— Deadly  Weapon. 

On  trial  for  murder  there  was  no  error  to  permit  a  deputy  sheriff,  who  held 
such  office  for  a  number  of  years  to  testify  that  the  pistol  used  in  the  homicide  was 
a  thirty-eight-caliber  and  a  deadly  weapon. 

6. — Same— Evidence — ^Arrest — ^Declaration  of  TUrd  Parties. 

Upon  trial  for  murder  where  the  evidence  showed  that  deceased  was  an 
officer  and  according  to  the  State's  theory  had  arrested  the  defendant  either 
for  disturbing  the  peace  or  carrying  a  pistol,  without  warrant,  on  information 
received  from  other  officers  of  the  law,  there  was  no  error  in  permitting  such 
other  officers  to  testify  to  these  facts,  and  that  they  had  so  informed  the  de- 
ceased, and  that  the  latter  was  to  make  the  arrest  upon  such  information;  such 
conversation  among  the  officers  out  of  the  presence  of  defendant  does  not  come 
within  the  rule  of  excluding  declarations  of  third  parties  in  the  absence  of  the 
accused,  and  was  admissible. 
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7. — Same— Evidence — ^Kebnttal — ^Blll  of  Exceptions. 

A  bill  of  exceptions  which  did  not  state  the  testimony  objected  to,  was  defec- 
tive; besides,  the  pheer  fact  that  such  testimony  was  not  in  rebuttal  would  not, 
make  it  inadmissible.  The  court  certifies  that  the  testimony  was  in  rebuttal, 
and  there  was  no  error. 

8. — ^ETldenoe — ^Harmlen  Error. 

On  a  trial  for  murder  there  was  no  error  in  permitting  a  State's  witness  to 
testify  that  he  met  deceased  at  a  certain  place  on  the  day  of  the  homicide  and 
had  a  conversation  with  him  rbout  arresting  defendant,  and  that  witness  did  not 
tell  deceased  what  he  wanted  to  arrest  defendant  for,  as  such  testimony  was 
admissible,  and  if  not  was  harmless. 

9. — Same— Evidence — Probing  Wound. 

On  a  trial  for  murder  where  the  State  introducea  testimony  with  reference  to 
the  probing  of  the  wound  in  deceased's  body  by  the  undertaker,  and  the  witness 
who  gave  his  testimony  stated  that  he  knew  nothing  about  the  nature  of  the 
probing  of  this  wound,  there  was  no  error  in  sustaining  the  State's  objection  to 
the  cross-examination  by  defense  to  having  the  witness  state  at  what  angle 
the  probe  was  working;  unless  the  witness  could  state  that  it  was  following 
the  wound.  « 

10. — ^Evidence — Character  of  Deceased. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant  and  deceased 
were  strangers;  that  deceased  had  made  no  threats  against  defendant,  there  was 
no  error  in  excluding  testimony  of  the  general  reputation  of  deceased  as  a 
violent  and  dangerous  character;  the  defendant  not  having  any  knowledge  of 
snch  character. 

11. — Same— Evidence — ^Arrest  Without  Warrant. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant  killed  de- 
ceased after  being  arrested  by  him  for  unlawfully  carrying  a  pistol,  there  was 
no  error  in  the  refusal  of  the  court  to  strike  out  and  exclude  all  the  testimony 
in  support  of  the  State's  theory  that  the  deceased  arrested  defendant  for  un- 
lawfully carrying  a  pistol,  because  the  testimony  did  not  show  that  deceased 
BO  informed  the  defendant  at  the  time  of  his  arrest ;  besides  the  verdict  being  for 
manslaughter  shows  in  itself  that  the  jury  did  not  believe  that  the  arrest  was 
legal,  and  there  was  no  error. 

12. — Same— Evldenoe— City  Ordinance — Special  Charter. 

On  trial  for  murder  where  the  evidence  showed  upon  the  State's  tlieory  that 
defendant  killed  deceased,  a  policeman,  after  being  arrested  by  him  for  dis- 
turbing the  peace  or  unlawfully  carying  a  pistol,  there  was  no  error  in  per- 
mitting the  State  to  introduce  in  evidence  the  special  charter  of  the  city  anJ  the 
ordinances  thereunder  authorizing  a  policeman  of  said  city  to  make  an  arrest 
for  such  offenses  without  warrant ;  besides  such  testimony  could  not  have  in- 
jured defendant's  rights,  as  the  verdict  was  for  manslaughter  and  thus  sup- 
ported appellant's  theory  of  illegal  arrest. 

18. — Same — Continuance— Bill  of  Exceptions. 

Where  upon  appeal  the  record  showed  that  appellant  failed  to  reserve  a  bill 
of  exceptions  to  the  overruling  of  his  motion  for  continuance,  the  matter  could 
not  be  considered  on  appeal. 

14. — Same— Charge  of  Cuurt — ^Illegal  Arrest — Question  of  Fact. 

Where  upon  trial  for  murder  the  evidence  showed  upon  the  State's  theory  that 
defendant  killed  deceased  after  the  latter  had  arrested  him  for  a  violation  of  the 
city  ordinance,  and  the  defendant  claimed  that  said  arrest  was  illegal  for  various 
reasons,  and  the  theory  of  the  State  was  that  deceased  as  policeman  had  the 
right  to  make  the  arrest  without  warrant,  and  the  evidence  was  conflicting  upon 
this  issue,  it  was  the  duty  of  the  court  to  define  illegal  arrest  and  submit  the 
evidence  upon  this  issue  to  the  jury.  The  court  did  this  and  there  was  no 
error. 

15. — Same— Illegal  Arrest. 
On  trial  for  murder  where  the  evidence  showed  that  defendant  killed  deceased 
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while  the  latter  had  him  under  arrest,  and  the  evidence  was  conflicting  as  to 
whether  said  arrest  was  legal  or  illegal,  the  defendant  had  a  right  to  resist 
an  illegal  arrest,  even  when  the  facts  showed  that  he  did  not  know  whether 
the  arrest  was  illegal,  and  where  the  court  submitted  a  charge  in  accordance 
with  this  rule  there  was  no  error.     Brooks,  Judge,  dissenting  as  to  this  rule. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  the 
Hon.  F.  L.  Hawkins. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  four  years  im- 
prisonment in  the  penitentiary. 

A  statement  of  this  case  will  be  found  in  the  previous  appeal  to  this 
court.     See  47  Texas  Crim.  Rep.,  559. 

J.  T,  Williams,  for  appellant. — Acts  or  declarations,  transpiring  be- 
tween other  parties  in  the  absence  of  the  defendant  and  about  which  the 
defendant  has  no  knowledge,  are  not  admissible  in  evidence  against  him. 
Thompson  v.  State,  30  Texas  Crim.  App.,  325,  328;  Williams  v.  State, 
30  Texas  Crim.  App.,  429,  447 ;  Fuller  v.  State,  30  Texas  Crim.  App., 
564;  Wilson  v.  State,  41  Texas  Crim.  Rep.,  115;  Johnson  v.  State,  22 
Texas  Crim.  App.,  206,  224;  Tyler  v.  State,  11  Texas  Crim.  App., 
388  (see  the  rule)  Simpson  v.  State,  48  Texas  Crim.  Rep.,  328;  13 
Texas  Ct.  Rep.,  501;  Barton  v.  State,  49  Texas  Crim.  Rep.,  121;  14 
Texas  Ct.  Rep.,  855;  Patrick  v.  State,  9  Texas  Ct.  Rep.,  530. 

Upon  a  trial  for  murder  of  an  oflBcer,  where  the  defense  of  illegal  arrest 
was  urged  as  adequate  cause  to  reduce  the  homicide  to  manslaughter  or 
self-defense  and  the  right  to  use  force  suflBcient  to  successfully  resist 
the  illegal  arrest  and  to  free  one's  self  from  it  and  regain  liberty;  and 
it  is  clearly  shown  that  deceased  had  no  warrant  for  the  arrest 
of  defendant,  then  it  is  incumbent  upon  the  State  to  affirmatively  show 
the  circumstances  under  which  the  deceased  had  the  right  to  arrest 
defendant  without  warrant.  Brown  v.  Wallis,  100  Texas,  546 ;  18  Texas 
Ct.  Rep.,  320 ;  King  v.  Brown,  100  Texas,  109 ;  16  Texas  Ct.  Rep.,  189. 

All  the  authorities  require  that  when  an  oflScer  undertakes  to  make 
an  arrest  without  warrant,  he  must  disclose  his  authority  for  making 
the  arrest,  and  inform  the  party  of  what  offense  he  is  being  arrested  for 
(see  full  discussion  of  the  principle  in  Montgomery  v.  State,  43  Texas 
Crim.  Rep.,  304;  3  Texas  Ct.  Rep.,  497),  and  it  is  elementary,  that 
when  defendant  shows  there  was  no  warrant,  the  State  must  then  show 
the  circumstances  under  which  the  officer  had  authority  to  make  the  ar- 
rest without  warrant.  And  it  is  absolutely  necessary  and  essential  that 
the  oflBcer  who  attempts  to  make  an  arrest  without  warrant  must  in- 
form the  party  of  the  accusation  against  him.  Unless  this  is  done,  the 
party  has  a  right  to  treat  the  arrest  as  illegal  and  may  resist  it.  That 
proof  was  not  made  either  directly  or  indirectly. 

Whether  or  not  an  arrest  of  a  party  by  an  oflBcer  is  legal  or  illegal,  is  a 
question  of  law,  and  the  court  cannot  properly  leave  the  question  of  the 
legality  or  the  illegality  of  the  arrest  for  the  jury  to  decide,  because  the 
burden  would  be  cast  upon  the  jury  not  only  of  finding  out  the  facts  but 
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find  what  the  law  is  on  the  subject.  Miers  v.  State,  34  Texas  Criiii. 
Rep.,  188;  Cortez  v.  State,  44  Texas  Crim.  Rep.,  169;  69  S.  W.  Rep., 
536;  Warthan  v.  State,  55  S.  W.  Rep.,  55. 

Whether  a  pistol  is  a  deadly  weapon  or  not,  depends  upon  the  manner 
of  its  use,  and  it  is  a  question  of  fact,  for  the  jury  to  decide  from  the 
evidence  and  draw  their  conclusion  as  to  the  deadly  character  of  the 
weapon.  See  L.  R.  A.,  vol.  12,  p.  293-294,  for  the  rule,  and  collation  of 
authorities  against  the  admissibility  of  the  conclusions  and  opinions  of 
a  witness. 

F.  J.  McCord,  Assistant  Attorney-General,  and  Richard  Mays,  for 
State. — ^AU  of  this  testimony,  including  that  complained  of,  was  ad- 
mitted for  the  purpose  of  enabling  the  jury  to  determine  for  what  Mad- 
dux arrested  appellant.  Earles  v.  State,  47  Texas  Crim.  Rep.,  559;  85 
S.  W.  Rep.,  4 ;  Jacobs  v.  State,  28  Texas  Crim.  App.,  79. 

On  question  of  arrest  without  warrant:  Odle  v.  State,  13  Texas 
Crim.  App.,  612;  Black  v.  State,  38  Texas  Crim.  Rep.,  68;  Buckler's 
Digest,  338-9,  340.  Code  Criminal  Procedure,  art.  715,  sec.  801, 
paragraph  2. 

Under  the  special  charter  and  ordinance  of  the  City  of  Corsicana  a 
policeman  of  said  city  can  lawfully  arrest  without  warrant,  one  who  is 
guilty  of  a  disturbance  of  the  peace,  though  not  committed  in  his 
presence.    Mundine  v.  State,  37  Texas  Crim.  Rep.,  5. 

BROOKS,  Judge. — Appellant  was  convicted  of  manslaughter,  and 
his  punishment  assessed  at  four  years  confinement  in  the  penitentiary. 

This  case  has  been  appealed  to  this  court  twice  before  this  appeal. 
The  former  opinions  in  the  case  will  be  found  in  47  Texas  Crim. 
Rep.,  559 ;  12  Texas  Ct.  Rep.,  267,  and  16  Texas  Ct.  Rep.,  223  respect- 
ively.    For  a  statement  of  the  evidence  see  the  former  opinions. 

Bill  of  exceptions.  No.  1,  shows  that  the  State  was  permitted  to 
prove,  on  cross-examination  of  Roy  Canady,  that  after  deceased,  Mad- 
dux, arrested  appellant,  they  went  off  peacefully  without  any  trouble. 
Appellant  objected  to  this  testimony  on  the  ground  that  it  was  imma- 
terial, and  a  conclusion  of  the  witness.  The  appearance  of  appellant  as 
to  whether  he  was  angry  or  not  is  legitimate  matter  for  inquiry  and  it  is 
not  an  opinion  of  the  witness  to  testify  to  same.  Bill  of  exceptions,  No. 
2,  complains,  in  substance,  of  the  same  character  of  testimony. 

Bill  of  exceptions,  No.  3,  complains  of  the  following:  On  cross- 
examination  of  appellant  he  was  asked  the  following  questions:  "Q. 
You  say  that  you  were  on  your  way  from  Wortham  to  Dallas?  A. 
Yes,  sir.  Q.  What  did  you  stop  at  Corsicana  for?  A.  Just  simply 
because  I  had  decided  I  would  stop  off  there  until  Monday  morning. 
Appellant^s  counsel :  *I  urge  this  objection  to  that :  I  don't  believe  it 
is  material  to  state  why  he  stopped  off  in  Corsicana.'  The  court: 
^Witness  has  answered  the  question.'  Appellant's  counsel:  Well,  I 
object  to  any  further  examination  on  that  question/     Q.     Well,  what 


Digitized  by  VjOOQ  IC 


144  02  Texas  Criminal  Reports.  [Tyler, 

did  you  stop  there  for?  Mr.  Williams:  *I  make  the  objection/  The 
court:  T  overrule  the  objection/  Appellant's  counsel.  'I  except  to 
the  ruling  of  the  court.'  Witness :  Well,  I  told  you  while  ago  I  stopped 
because  I  decided  I  wanted  to  stop  off  there  and  decided  to  stay  until 
Monday  morning;  I  struck  up  with  some  parties  I  had  been  very  good 
friends  with  and  had  not  seen  them  for  some  time^  and  stopped  over 
there  until  Monday.'^  We  can  see  no  possible  objection  to  this  testi- 
mony under  any  phase  of  the  law  of  this  State.  If  appellant  stopped 
off  for  an  innocent  purpose,  which  he  testifies  he  did,  it  could  not 
possibly  hurt  him;  if  he  stopped  off  for  an  illegal  purpose,  it  might  have 
been  legitimate  testimony  in  the  trial  of  this  case;  not  necessarily  so 
however,  but  clearly  in  the  light  of  this  bill  there  could  have  been  no 
injury  to  appellant. 

Bill  of  exceptions,  No.  4,  shows  that  while  appellant  was  on  the 
stand,  counsel  for  the  State,  on  cross-examination,  asked  him  the  fol- 
lowing questions :  "Q.  How  many  times  had  you  been  to  the  oil  mill 
to  see  Batson?  A.  Why,  I  was  down  there  two  or  three  times  that 
day.  Q.  You  had  your  pistol  down  there  with  you  ?  A.  Down  there 
at  the  mill.**  Appellant's  counsel  objected  on  the  ground  that  it  is  im- 
material whether  defendant  had  a  pistol  and  was  carrying  it  at  the  oil 
mill,  which  objection  the  court  overruled.  This  bill  is  wholly  defective 
in  that  no  answer  of  the  witness  is  shown  by  the  bill.  We  will  not  look 
at  the  statement  of  facts  to  see  what  his  answer  was;  the  bill  must  be 
complete. 

Bill  of  exceptions,  No.  5,  shows  the  following:  Appellant's  witness, 
T.  W.  Hoskins,  was  placed  upon  the  stand,  and  the  following  questions 
propounded  to  him:  ^'Q.  Do  you  remember  having  a  conversation 
with  Mr.  Grantham,  right  after  the  jury  had  received  the  instruction  of 
the  court  and  they  had  retired;  a  short  while  after  that?'*  The  State 
objected  on  the  ground  that  it  was  immaterial.  Appellant's  counsel: 
**They  asked  him,  Grantham,  that  question  and  drew  it  out,  and  wanted 
to  know  how  it  got  to  me."  The  court:  "The  question  is  now,  you 
propose  to  prove  by  this  witness  what  Grantham  told  him  ?"  Mr.  Wil- 
liams: "Yes,  and  how  we  got  on  to  Grantham's  testimony."  The 
objection  was  sustained.  The  bill  is  approved  with  this  statement: 
"There  was  and  had  been  no  attempt  by  the  State  to  show  that  Gran- 
tham did  not  have  a  talk  with  Hoskins,  to  which  he  had  testified." 
There  certainly  could  have  been  no  error  in  the  ruling  of  the  court. 

Bill  of  exceptions,  No.  6,  shows  that  the  State's  witness,  Bradley,  was 
asked  if  the  pistol  used  by  Earles  was  a  deadly  weapon,  and  witness 
answered  that  it  was  a  very  deadly  and  dangerous  weapon.  The  court 
approved  the  bill  with  the  statement  that  the  witness  had  testified  that 
he  was  a  deputy  sheriff  and  had  been  for  a  long  number  of  years;  that 
the  pistol  in  question  was  a  38-caliber,  long  barrel,  and  then  answered  as 
shown  in  the  foregoing  bill.  There  was  no  error  in  the  admission  of 
this  testimony. 

Bill  of  exceptions.  No.  7,  complains  of  the  following  testimony  of  the 
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witness.  Bicker:  "I  observed  the  arrest  of  Earles  by  deceased;  he 
went  straight  on  with  him;  never  made  any  halt;  the  morning  of  the 
arrest  deceased  was  on  duty  with  me.  The  chief  of  police  saw  deceased 
and  myself  together  that  morning,  and  made  a  statement  to  us  in  refer- 
ence to  making  an  arrest  of  appellant;  he  instructed  us,  if  we  found 
Earles  that  day,  to  arrest  him  for  disturbing  the  peace.  I  don't  remem- 
ber that  he  said  anything  about  him  carrying  a  pistol.  I  had  no  conver- 
sation with  deceased  before  the  chief  of  police  instructed  us  to  arrest 
Earles.  I  had  a  conversation  with  deceased  after  that,  about  9  o^clock ; 
we  had  left  the  city  hall,  going  up  town.  After  our  conversation  with  the 
chief  of  police  deceased  did  not  say  what  he  wanted  Earles  for ;  he  was 
just  talldng  about  the  description  of  Earles;  neither  one  knew  him, 
and  he  remarked  then  that  he  had  been  told  that  appellant  had  a  pistol ; 
that  John  Nutt  had  told  him  that  morning;  he  did  not  say  whether  he 
wanted  to  arrest  him  for  carr\'ing  a  pistol  or  what;  he  did  say  that  he 
had  been  told  that  he  had  a  pistol."  John  Stewart,  a  witness  for  the 
State,  testified  that  he  was  city  marshal  of  Corsicana:  "On  the  morn- 
ing of  the  day  that  Maddux  was  killed,  in  response  to  a  request,  I  went 
out  to  Dean's  house.  When  I  returned  to  the  city  hall  I  gave  instruc- 
tions to  Bicker  and  Maddux,  policemen,  on  day  duty  at  that  time,  to 
arrest  appellant  if  they  met  up  with  him.  I  told  them  they  could  get 
him  for  two  offenses,  one  for  disturbing  the  peace,  and  one  for  carry- 
ing a  pistol.  I  told  them  he  had  a  pistol  on.  There  was  no  warrant 
for  the  arrest  of  appellant  nor  any  complaint  filed  in  the  city  court." 
This  testimony  was  clearly  admissible.  It  does  not  come  within  the 
rule  of  third  parties  talking  out  of  the  presence  of  appellant  invoked 
by  appellant  for  its  exclusion  in  this  case.  It  is  proper  and  incumbent 
upon  the  State  to  show  a  basis  for  the  legal  arrest,  and  if  the  deceased 
had  been  informed,  as  this  witness  testifies,  that  appellant  had  a  pistol, 
or  had  been  carrying  a  pistol,  he  had  a  right  to  arrest  without  a  war- 
rant. 

Appellant  objects  to  the  testimony  of  W.  M.  Ellis  and  J.  W.  Gillispie 
on  the  ground  that  same  was  not  in  rebuttal.  The  bill  does  not  state 
what  they  testified  to,  and  hence  is  defective.  The  sheer  fact  it  was  not 
in  rebuttal  would  not  make  it  inadmissible  if  it  was  introduced  before 
the  trial  terminated.  The  court  says  that  the  testimony  was  in  contra- 
diction of  testimony  offered  by  appellant.  We  find  no  error  in  the  rul- 
ing of  the  court. 

Bill  of  exceptions,  No.  9,  shows  the  State's  witness  Bradley  testified  as 
follows :  ^^I  met  deceased  at  Kiber  &  Cobbs'  comer,  and  had  a  conversa- 
tion with  deceased  about  defendant.  Q.  *Did  he  (deceased)  tell  you  in 
that  conversation  on  said  comer  that  he  wanted  to  arrest  Earles  ?'  A. 
TTes,  said  he  was  hunting  him.*  Q.  'Did  ydu  tell  deceased  that  you 
wanted  Earles  also?'  A.  ^es.'  Q.  'Did  you  teU  deceased  in  that 
conversation  what  you  wanted  Earles  for?'  A.  'I  did  not.'"  Appel- 
lant objects  to  this  testimony  on  the  ground  that  it  was  a  conversation 
between  two  officers  in  the  absence  of  appellant,  and  was  hearsay,  and 
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not  a  part  of  the  res  gestae.  We  do  not  think  there  was  any  error  in 
the  ruling  of  the  court.    At  least  it  was  harmless. 

Bill  of  exceptions,  No.  10,  shows  that  the  State's  witness  C.  W.  Taylor 
testified  that  he  saw  Mr.  Sutherland,  the  undertaker,  insert  a  probe  into 
the  wound  in  the  body  of  deceased  after  he  was  dead;  the  wound  was 
on  the  left  side  of  the  body.  He  could  not  swear  whether  he  foDowed 
the  course  of  the  bullet  or  not :  "I  was  not  watching  him  when  he  found 
the  direction  he  afterwards  told  me  about.  The  undertaker  entered  a 
metal  probe  a  little  thicker  than  a  pencil,  about  eight  or  ten  inches  long, 
sharp  at  one  end.  He  worked  in  the  wound  with  that  probe  for  three 
or  four  minutes.  I  was  watching  him.  He  was  trying  to  find  the 
direction  of  the  bullet.  After  he  had  worked  two  or  three  minutes,  he 
did  not  find  the  direction  the  bullet  had  taken.  I  stepped  around  on 
the  other  side  of  the  body,  and  presently  he  called  to  me,  and  I  went 
around  to  the  other  side  of  the  table,  and  he  was  then  pushing  the  probe 
clear  into  the  body  perfectly  easy.''  The  defendant  then  offered  to 
prove  by  said  witness  what  angle  said  probe  was  working,  whether 
straight  in  or  to  the  side.  The  State's  contention  being  that  Maddux 
was  shot  from  the  back,  and  the  defendant  the  contrary.  The  State 
objected  to  this  witness  stating  at  what  angle  the  probe  was  working, 
unless  he  could  state  that  it  was  following  the  wound.  Hie  witness 
stated  he  could  not  state  this,  and  that  he  had  told  appellant's  counsel 
he  thought  his  testimony  would  not  be  admitted,  but  that  he  ought  to 
have  the  undertaker.  It  further  appeared  the  undertaker  lived  in  Corsi- 
cana  and  no  process  had  been  issued  for  him.  Objection  of  the  State 
was  sustained.  This  bill  was  prepared  by  the  court  in  lieu  of  one 
prepared  by  appellant.  We  do  not  think  there  was  any  error  in  the 
refusal  of  the  court  to  permit  the  witness  to  testify  to  something  he 
evidently  knew  nothing  about. 

Bill  of  exceptions,  No.  11,  shows  that  appellant  offered  various  wit- 
nesses who  knew  the  general  reputation  of  deceased  in  Corsicana,  and 
that  his  general  reputation  in  said  city  was  that  of  a  man  of  violent 
temper  and  overbearing  disposition,  and  was  a  determined  man.  De- 
fendant offered  this  testimony  to  show  the  jury  that  appellant  was  in 
the  custody  of  a  man  who  not  only  had  the  power  and  means^  but  was 
the  kind  of  a  man  that  likely  would  have  killed  or  crushed  defendant 
if  such  force  became  necessary  to  compel  defendant  to  submit  to  the 
arrest.  The  State  objected  to  this  testimony  on  the  ground  that  appel- 
lant neither  knew  deceased  nor  had  ever  heard  of  him,  and  that  deceased 
did  not  know  appellant.  It  was  not  contended  that  deceased  made  any 
threat  of  any  character,  or  statements  threatening  violence  of  any  kind 
to  defendant.  The  court*  asked  counsel  for  appellant  if  he  would  under- 
take to  show  that  appellant  knew  of  such  reputation  of  deceased.  Coun- 
sel for  appellant  stated  that  he  could  not  show  that  appellant  knew  it. 
This  bill  is  also  prepared  by  the  court  in  lieu  of  appellant's  bill.  We 
do  not  think  there  was  any  error  in  the  ruling  of  the  court  since  appel- 
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lant  could  only  prove  deceased  was  a  violent  and  dangerous  character. 

Bill  of  exceptions,  No.  12,  shows  that  defendant,  after  the  State  had 
closed  its  evidence,  filed  a  motion  in  writing  asking  the  court  to  strike 
out  and  exclude  all  the  testimony  in  support  of  the  theory  of  the  State 
that  Maddux,  the  deceased,  arrested  the  appellant  for  unlawfully  carry- 
ing a  pistol,  because,  under  the  first  and  second  grounds,  there  is  no 
evidence  that  deceased  arrested  appellant  for  carrying  a  pistol.  The 
court  overruled  said  grounds  of  the  motion  and  approved  the  bill,  stating 
that  the  motion  was  not  before  him  at  the  time,  but  that  the  motion  itself 
would  be  in  the  record  and  would  show  the  grounds.  The  above  grounds 
appear  to  be  in  the  motion.  We  do  not  think  the  court  erred  in  failing 
to  exclude  the  testimony.  The  fact  that  there  is  no  testimony  that  he 
informed  appellant  at  the  time  of  the  arrest  that  he  did  so  for  carrying 
a  pistol,  would  not  preclude  the  arrest  being  legal,  if  the  circumstances 
warranted  the  jury  in  believing  that  he  did  so  inform  him.  The  verdict 
in  this  case  clearly  shows  the  jury  did  not  believe  the  arrest  was  legal 
since  they  foimd  appellant  guilty  of  manslaughter. 

Bill  of  exceptions.  No.  13,  shows  the  State  offered  in  evidence  article 
363  of  the  Revised  Ordinances  of  the  City  of  Corsicana,  and  being  the 
same  as  article  407  of  the  Revised  Statutes  of  1895 ;  also  article  290  of 
said  Revised  Ordinances,  and  article  11  of  said  ordinances,  and  also  in 
connection  with  said  ordinances,  the  State  offered  in  evidence  section 
48  of  the  Special  Charter  of  the  City  of  Corsicana,  adopted  and  incor- 
porated as  a  part  of  the  ordinances  of  said  city  in  1905.  Also  sections 
91  and  276  of  said  charter.  The  same  was  offered  for  the  purpose  of 
showing  that  a  policeman  of  Corsicana  had  authority  to  make  an  arrest 
for  disturbance  of  the  peace  without  warrant  whether  the  offense  was 
committed  in  his  presence  or  view  or  not.  We  do  not  deem  it  necessary 
to  copy  said  ordinances,  but  suffice  it  to  say  that  same  were  admissible  to 
show,  which  they  did,  that  a  policeman  had  a  right  to  arrest  appellant 
for  violations  against  the  peace,  and  for  carrying  a  pistol.  But  be  this 
as  it  may,  in  view  of  the  verdict  in  this  case,  it  could  not  have  injured 
appellant  since  the  jury  found  in  favor  of  appellant  on  the  issue  of  ar- 
rest when  they  decided  that  appellant  was  guilty  of  manslaughter. 

Appellant  filed  a  motion  for  continuance,  but  we  do  not  find  any  bill 
of  exceptions  reserved  to  the  overruling  thereof,  hence  same  cannot  be 
considered. 

The  tenth  ground  of  the  motion  for  a  new  trial  complains  that  the 
court  erred  in  paragraphs  24,  25,  26  and  27  in  this:  The  court  used 
the  following  language:  "If  you  find  that  the  arrest  of  defendant  by 
Maddux  was  illegal,*'  etc.  "The  vice  in  the  charge  in  said  paragraphs 
is  in  the  court  submitting  the  question  as  to  the  legality  of  the  arrest  to 
the  jury  to  be  determined  by  the  jury,  as  a  question  of  fact.  The  court 
should  have  excluded  all  testimony  as  to  the  arrest  for  carrying  a  pistol, 
and  instructed  the  jury  that  the  arrest  was  illegal,  and  leave  nothing  in 
this  respect  for  the  jury  to  pass  on.  Whether  the  arrest  was  legal  or 
illegal  is  a  question  of  law,  and  a  matter  for  the  court  to  decide  and  so 
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instruct  the  jury."  The  charge  of  the  court  was  an  apt  presentation  of 
all  the  law  applicable  to  the  facts  of  this  case.  It  was  controverted  by 
appellant  as  to  whether  the  arrest  was  legal.  The  evidence  is  conflicting 
on  this  question.  The  court  told  the  jury  that  deceased  would  have  the 
right  to  arrest  appellant  for  carrying  a  pistol  without  warrant,  but  he 
would  not  have  a  right  to  arrest  him  for  seduction  or  disturbing  the 
peace  without  a  warrant,  and  the  court  told  the  jury,  after  finding  what 
would  be  a  legal  arrest,  that  if  he  was  legally  arrested  appellant  would 
not  have  the  right  to  resist.  In  other  words,  the  evidence  being  con- 
flicting as  to  whether  the  arrest  was  legal  or  not,  it  was  the  duty  of  the 
court  to  define  a  legal  arrest,  which  he  did,  and  then  submit  the  issue 
to  the  jury  to  pass  upon.  Instead  of  the  charge  being  erroneous,  it  was 
a  proper  way  of  presenting  the  question  to  the  jury.  If  the  evidence 
had  been  undisputed  either  way,  then  it  would  have  been  proper  for  the 
court  to  have  said  the  evidence  showed  the  arrest  was  legal  or  illegal,  as 
the  case  might  have  been,  but  in  this  record  the  evidence  is  conflicting. 

We  have  carefully  read  and  reread  the  charge  of  the  court,  in  the  light 
of  the  former  opinions  in  this  case,  and  must  say  that  it  covers  every 
possible  phase  of  the  evidence  and  every  possible  right  of  appellant  there- 
under. The  jury  have  seen  fit  to  find  appellant  guilty  of  manslaughter, 
and  this  court  does  not  feel  called  upon  to  disturb  their  finding. 

In  the  view  of  the  writer,  the  previous  opinions  of  this  court  were 
erroneous  in  holding  that  appellant  would  have  a  right  to  resist  an  ille- 
gal arrest  when  the  facts  showed  that  he  did  not  know  whether  the 
arrest  was  legal  or  not.  I  understand  the  law  of  this  State  to  be  that  if 
an  officer  arrests  a  party  illegally,  and  that  party  does  not  know  whether 
the  arrest  is  legal  or  not,  but  draws  a  pistol  and  kills  the  officer,  that  the 
question  of  legality  or  illegality  of  the  arrest  would  not  be  in  the  case 
at  all.  In  other  words,  appellant's  guilt  or  innocence  depends  upon  his 
knowledge  or  intent.  To  say  that  a  defendant  can  kill  a  man,  and  be- 
cause the  subsequent  developments  showed  that  the  man  killed  had 
illegally  arrested  him,  which  fact  was  not  known  to  appellant  at  the 
time  of  the  killing,  is  a  proposition  that  I  cannot  assent  to.  Appel- 
lant's guilt  is  dependent  upon  his  own  animus  and  intent  How  can 
one  insist  that  a  killing  is  nothing  but  manslaughter  on  a  theory  not 
known  to  the  party  at  the  time  of  the  killing?  Of  course,  if  one  is 
arrested  and  believes  the  arrest  is  illegal,  and  so  believing  acts  on  that 
belief,  then  the  issue  of  legality  or  illegality  of  the  arrest  is  a  pertinent 
issue  in  the  trial,  but  where  one  submits  to  an  arrest,  not  knowing 
whether  the  arrest  is  legal  or  not,  and  subsequently  jerks  loose  from  the 
officer  and  kills  him  because  of  the  arrest,  it  would  not,  in  my  opinion, 
make  it  any  the  less  murder  because  the  facts  should  subsequently  show 
that  the  arrest  was  illegal.  To  illustrate:  Suppose  A  kills  B,  and  on 
the  trial  of  A  he  should  get  on  the  stand  and  swear  that  he  killed  B  be- 
cause he  had  seduced  his  daughter,  but  in  that  connection  he  stated  that 
the  fact  that  he  had  seduced  his  daughter  was  made  known  to  him  sub- 
sequent to  the  killing.    The  killing  having  taken  place  on  the  first 
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meeting  after  the  seduction,  would  not  render  the  fact  of  the  seduction 
admissible  to  mitigate  the  punishment  of  A  since  A's  guilt  is  dependent 
upon  the  knowledge  and  the  intent  that  he  had  at  the  time  of  the  killing. 
However,  the  court  has  twice  differed  with  me  on  this  question,  and  the 
above  views  are  simply  presented  by  reason  of  the  fact  that  I  did  not 
state  them  before. 

Finding  no  error  in  the  record,  and  believing  from  the  previous 
opinions  that  the  verdict  is  warranted  by  the  evidence,  the  judgment  is 
in  all  things  afiBrmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  December  18,  1907,  without  written 
opinion. — ^Reporter.] 


Haywood  Davis  v.  The  State. 

No.  3892.     Decided  November  20,  1907. 

1. — ^Aisault  With  Intent  to  ICurder — ^Argrnment  of. Counsel — Statement  of  the 
Law. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  court  correctly 
charged  the  law  of  the  case,  the  contention  of  a  juror  that  he  had  been  misled 
as  to  the  law  by  a  mistatement  of  the  State's  attorney  was  untenable,  and  there 
was  no  error. 

S. — Same— Words  and  Phrases. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  district  attorney  in 
his  argument  stated  that  one  of  defendant's  witnesses  was  a  "henchman"  of  the 
defendant,  and  such  conclusion  could  be  drawn  from  the  testimony,  that  is,  that 
the  witness  was  defendant's  friend,  there  was  no  error. 

8. — Charge  of  Court — Self-Defense — ^Apprehension  of  Banger. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  charge  of  the  court, 
taken  aa  a  whole,  instructed  the  jury  that  they  must  review  all  the  facts  from 
defendant's  standpoint,  and  that  he  had  a  right  to  act  on  reasonable  apprehen- 
sion of  danger  from  said  standpoint,  whether  the  danger  was  real  or  apparent, 
there  was  no  error,  although  in  another  portion  of  the  charge  the  same  was 
more  restrictiyeL 

li — Same — ^Newly  Discovered  Eyidenoe. 

Where  upon  motion  for  new  trial,  the  same  showed  the  absence  of  diligence 
in  procuring  the  alleged  newly  discovered  testimony,  and  that  the  same,  if  ad- 
mitted, a  verdict  more  favorable  to  defendant  would  not  probably  have  been 
reached,  and  that  besides  the  testimony  was  immaterial,  there  was  no  error  in 
overruling  the  motion. 

5. — Same — ^Threats — Charge  of  Court. 

Where  upon  a  trial  for  assault  to  murder,  no  threats  were  shown  to  have  been 
made  by  deceased,  there  was  no  error  in  failing  to  charge  thereon. 

Appeal  from  the  District  Court  of  Leon.  Tried  below  before  the  Hon. 
Gordon  Boone. 

Appeal  from  a  conviction  of  an  assault  with  intent  to  murder ;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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8.  W.  Dean,  for  appellant. — On  question  of  statement  of  district  at- 
torney as  to  the  law  of  the  ease:  Odle  v.  State,  13  Texas  Crim.  App., 
612.  On  question  of  argument  of  State's  counsel :  Thompson  v.  State, 
43  Texas,  268;  Tillery  v.  State,  24  Texas  Crim.  App.,  251;  Kennedy 
V.  State,  19  Texas  Crim.  App.,  618;  Bryson  v.  State,  20  Texas  Crim. 
App.,  566. 

F.  J.  McGord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  assault  with  intent  to 
murder,  and  his  punishment  assessed  at  two  years  confinement  in  the 
penitentiary. 

Appellant's  first  bill  of  exceptions  complains  of  the  remarks  of  the 
district  attorney,  which  were  substantially  to  this  effect:  "That  under 
the  law  unless  the  alleged  injured  party  Wade  Boozier  was  advancing 
on  the  defendant,  and  unless  the  said  Boozier  was  trying  to  shoot  the 
defendant,  the  defendant  could  not  claim  the  right  of  self-defense.'* 
Appellant  insists  that  said  remarks  were  a  wrong  statement  of  the  law 
and  deprived  appellant  of  the  right  to  act  upon  a  reasonable  appearance 
of  danger,  and  he  supports  this  by  an  affidavit  of  a  juror  who  was  in- 
fluenced thereby.  The  charge  of  the  court  told  the  jury  they  must 
receive  the  law  from  the  court.  Certainly  we  would  not  be  warranted  in 
reversing  a  case  because  a  juror  took  the  misstatement  of  the  law  by  the 
district  attorney  as  a  predicate  for  his  verdict,  when,  in  the  face  of  the 
fact,  he  is  sworn  to  try  the  case  according  to  law  and  the  testimony  and 
the  charge  of  the  court.  The  court  properly  charged  the  law  in  reference 
to  the  matter,  and  no  juror  will  be  heard  to  contravene  the  accuracy  of 
his  verdict  by  any  such  stupid  insistence. 

Appellant's  second  bill  of  exceptions  complains  of  the  following  re- 
mark of  the  district  attorney :  "That  one  Ed  Overall,  a  witness  in  the 
case,  was  a  henchman  of  the  defendant."  We  presume  the  district  attor- 
ney meant  by  this  that  he  was  a  warm  friend  of  appellant.  This  was  a 
concl|ision  that  might  be  drawn  from  the  testimony  of  the  witness,  and 
we  could  not  reverse  the  case  because  he  used  the  word  henchman  in- 
stead of  friend. 

Appellant's  third  bill  of  exceptions  complains  of  that  portion  of  the 
court's  charge  wherein  he  tells  the  jury  that  reasonable  apprehension  of 
death  or  serious  bodily  injury  will  excuse  a  person  from  using  all  neces- 
sary force  to  protect  his  life  and  person.  Appellant  insists  that  the  word 
"necessary"  is  too  restrictive ;  however,  by  reading  the  whole  paragraph, 
from  which  this  is  an  excerpt,  shows  that  the  criticism  is  without  merit, 
because  the  subsequent  portions  of  the  same  paragraph  tell  the  jury 
that  they  must  review  all  the  facts  from  defendant's  standpoint ;  that  he 
had  a  right  to  act  on  reasonable  apprehension  of  danger  from  said  stand- 
point, whether  the  danger  was  real  or  apparent. 

Appellant  insists  that  the  court  should  have  granted  a  new  trial  on 
the  ground  of  newly  discovered  evidence.     It  appears  that  there  was 
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some  controversy  as  to  whether  the  injured  party  had  a  pistol  on  the 
occasion  in  question.  The  newly  discovered  evidence  was  sought  in 
order  to  prove  by  two  witnesses  that  they  saw  the  injured  party  at  the 
time  of  the  difficulty  with  a  pistol.  In  the  first  place  there  was  no  sem- 
blance of  diligence  used  to  secure  this  testimony;  in  the  second  place  if 
it  had  been  secured,  a  verdict  more  favorable  to  appellant  would  not 
probably  have  been  reached,  and  in  the  third  place^  it  was  not  material 
testimony,  as  far  as  this  appellant  was  concerned,  since  there  is  no  evi- 
dence in  this  record  showing  that  the  injured  party  attempted  to  use 
any  weapon  just  prior  to  or  during  the  progress  of  the  difficulty. 

Appellant  complains  that  the  court  erred  in  failing  to  charge  on 
threats.  There  were  no  threats  made  as  evidenced  by  this  record  prior  to 
the  difficulty,  and  hence  there  is  no  error  in  the  court  failing  to  so 
charge. 

Finding  no  error  in  the  record,  the  judgment  is  aflSrmed. 

Affirmed. 

Henderson,  Judge,  absent 


Jack  Bailey  v.  The  State. 

No.  3852.     Decided  November  20,  1907. 

1. — ^XurdeT — Sufficiency  of  the  Evidence. 

Where  upon  trial  for  murder  the  State's  testimony  showed  that  the  parties 
bad  been  seen  quarreling  just  before  the  homicide;  that  the  defendant  was  seen 
standing  near  the  deceased  with  a  gun  in  his  hand,  etc.;  that  a  shot  was  heard: 
that  a  fight  occurred  between  the  parties  a  day  or  so  before  the  homicide,  and 
that  defendant  had  threatened  deceased;  this,  in  conjunction  with  the  physical 
facts  authorized  a  verdict  for  murder  in  the  second  degree,  notwithstanding  the 
defense   claimed   accidental  shooting. 

%. — Motion  for  Hew  TriaL 

Where  upon  motion  for  new  trial  defendant's  affidavit  and  that  of  his  wit> 
D€88  was  controverted  by  the  State,  and  the  matter  thus  presented  was  de- 
cided against  defendant,  the  ruling  will  not  be  disturbed.  ^ 

» 

Appeal  from  the  District  Court  of  Titus.  Tried  below  before  the  Hon. 
P.  A.  Turner. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
five  years  imprisonment   in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  murder  in 
the  second  degree,  the  punishment  being  assessed  at  five  years  confinement 
in  the  penitentiary. 

The  only  question  raised  in  the  case  is  as  to  the  sufficiency  of  the  evi- 
dence.    Taking  appellant's  evidence  as  detailed  by  his  sister  and  him- 
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self,  his  contention  might  be  sustained,  but  the  State's  evidence  justifies 
a  different  conclusion,  and  sustains  the  conviction.  The  jury  believed 
the  State's  version,  consequently  the  verdict  should  stand. 

The  circumstances  of  the  killing,  from  appellant's  standpoint^  briefly 
stated,  show  that  he  and  deceased,  two  negro  boys,  living  at  the  same 
place,  and  on  friendly  terms,  spoke  of  going  hunting;  there  was  but  one 
gun,  and  it  was  appellant's ;  he  claimed  the  right  to  use  it,  and  suggested 
to  deceased  that  he  should  go  to  a  neighbor's  and  borrow  a  gun ;  deceased 
insisted  that  appellant  should  borrow  it.  At  this  juncture  deceased  went 
in  the  house,  got  the  gun  and  brought  it  out,  and  a  scuflBe  ensued  for 
its  possession.  Appellant  says  he  had  the  gun  by  the  breech,  and  in  the 
scuffle  it  was  discharged,  tearing  away  the  top  of  deceased's  head,  from 
which  he  shortly  died.  Appellant's  sister,  stepmother  of  deceased,  tes- 
tified substantially  as  did  appellant  in  regard  to  the  gun  being  carried 
from  the  house  by  deceased;  she  did  not,  however,  see  the  shooting.  It 
was  testified  for  appellant  by  witnesses  that  he  apparently  became  almost 
frantic,  and  to  those  who  first  reached  the  scene  of  the  homicide  he 
(appellant)  stated  it  was  an  accident;  that  it  occurred  in  a  scuffle  during 
which  the  gun  was  discharged.  The  State's  theory,  however,  is  that 
shortly  prior  to  the  homicide  a  party  passed  where  appellant  and  de- 
ceased were  at  work ;  that  they  asked  him  for  money  which  they  claimed 
he  owed  them;  to  wit,  25  cents.  A  quarrel  arose  as  to  whom  the  25 
cents  belonged,  deceased  claiming  that  appellant  had  already  received 
50  cents  of  the  original  amount  due  and  he  (deceased)  was  entitled  to  the 
remaining  25  cents.  This  witness  went  away  leaving  them  quarreling. 
The  shooting  occurred  in  four  or  five  minutes.  The  State's  testimony, 
coming  from  Dr.  Beck,  and  two  other  witnesses,  is  that  they  were  some 
one  hundred  and  fifty  yards  across  the  way  on  top  of  a  house  that  was 
being  covered ;  they  heard  a  gun  fire  and  looked  in  the  direction.  Dr. 
Beck  saw  appellant  standing  on  the  steps  of  his  (appellant's)  house  with 
a  gun  in  his  hand ;  that  he  saw  appellant  at  once  go  to  where  the  body  of 
deceased  was  subsequently  found  some  twelve  or  fifteen  feet  from  the 
house,  passed  a  little  beyond  the  body,  then  came  back  and  stooped  down 
where  it  was,  and  then  immediately  went  into  the  house.  The  body  was 
lying  about  two  feet  from  where  it  fell;  the  gun  unbreeched  was  found 
near  it  and  to  its  right,  and  the  axe  of  appellant  was  found  near 
the  feet  of  the  body  stuck  in  the  ground;  the  handle  rather  across  the 
right  knee  of  deceased.  No  powder  burns  were  found  on  or  in  prox- 
imity to  the  wound;  two  or  three  grains  of  powder  were,  however, 
found  embedded  in  the  skin.  A  fight  occurred  between  the  parties  a 
day  or  so  before  the  homicide  and  threats  were  testified  to  as  having 
been  made  by  appellant  against  deceased.  The  testimony  for  the  State, 
in  conjunction  with  the  physical  facts,  authorized  the  jury  to  convict 
appellant. 

Appellant  made  a  motion  for  a  new  trial  predicated  on  the  affidavit 
of  a  witness  showing  that  Dr.  Beck,  subsequent  to  testifying  on  the  trial, 
made  a  different  statement  to  that  testified  to  by  him  on  the  trial. 
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This,  however,  was  fully  controverted  by  Dr.  Beck,  and  the  matter  thus 
presented  was  decided  against  appellant.  We  see  no  legal  reason  for  dis- 
turbing this  ruling. 

There  being  no  errors  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Earmon  Wells  v.  The  State. 

No.  3745.     Decided  November  20,  1907. 

1. — Carryinff  Pistol — Election  by  State — Charge  of  Court. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  developed 
two  different  dates  as  to  when  the  alleged  offense  took  place,  and  the  defendant's 
counsel  by  verbal  motion  required  the  State  to  elect  the  date  relied  upon  by  the 
State,  which  motion  the  court  overruled,  but  the  court  in  his  charge  confined 
the  jury  to  a  certain  date,  excluding  the  other,  such  charge  was  tantamount  to 
an  election  by  the  State. 

2. — Same — ^Argument  of  Counsel — Bill  of  Exceptions. 

Where  the  argument  of  State's  counsel  was  objected  to  in  a  motion  for  new 
trial,  the  same  will  not  be  considered  on  appeal  in  the  absence  of  a  bill  of  ex- 
ceptions verified  by  the  court. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  the 
Hon.  J.  A.  Bulloch. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty, 
thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  conviction  for  carrying 
a  pistol.  The  bill  of  exceptions  recites,  that,  "at  the  opening  of  the 
argument  by  defendant's  counsel,  the  defendant,  by  his  verbal  motion  in 
open  court,  moved  the  court  to  require  the  State  to  elect  as  to  which 
occasion  on  which  it  was  testified  to  by  State's  witnesses  that  defendant 
carried  a  pistol,  to  wit :  on  the  20th  day  of  April,  1905,  or  on  the  22nd 
day  of  September,  1906,  it  would  rely  for  a  conviction.'* 

The  court  overniled  the  verbal  motion  and  the  bill  is  reserved.  It 
has  been  a  serious  question  under  great  diversity  of  opinion  as  to  whether 
or  not  the  State  can  be  forced  to  elect  where  the  indictment  contains 
only  one  count,  and  two  different  dates  of  violating  the  law  is  relied  upon 
by  the  State  under  the  count.  See  Bradshaw  v.  State,  32  Texas  Crim. 
Rep.,  381;  Waddell  v.  State,  1  Texas  Crim.  App.,  720;  Street  v.  State,  7 
Texas  Crim.  App.,  5 ;  Gage  v.  State,  9  Texas  Crim.  App.,  259 ;  Alexander 
V.  State,  27  Texas  Crim.  App.,  536.  Bradshaw's  case  is  to  the  effect 
that  by  an  objection  to  testimony,  defendant  could  not  select  a  transac- 
tion but  it  must  be  done  by  a  motion  to  require  the  State  to  elect  on 
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which  transaction  it  would  rely.  Usually  this  motion  is  to  be  made 
as  soon  as  the  State  develops  its  case  suflBciently  to  show  that  it  would 
offer  evidence  of  two  different  violations  of  the  law  that  could  be  cov- 
ered" by  a  single  count,  or  if  not  then,  then  before  the  accused  tenders 
evidence ;  if  not  then,  then  at  the  close  of  the  testimony.  Here  the  mo- 
tion was  not  made  until  after  the  opening  argument  for  the  State,  and 
appellant^s  counsel  had  begun  argument  in  his  behalf.  It  occurs  to  us 
that  this  is  rather  late  to  seek  to  enforce  an  election,  but  concede  that  it 
was  in  time,  an  inspection  of  the  court's  charge  shows  that  an  election 
was  made  by  the  court  and  the  jury  confined,  in  the  consideration  of  the 
testimony,  to  the  transaction  testified  to  by  the  Staters  witnesses  as 
having  occurred  on  the  20th  of  August.  The  facts  with  reference  to  his 
carrying  a  pistol  on  the  22nd  of  September,  following,  were  not  sub- 
mitted to  the  jury.  This  action  of  the  court  is  tantamount  to  an  elec- 
tion by  the  State  and  is  sufficient,  in  our  judgment,  although  the  court 
had  at  first  refused  to  require  the  State  to  elect  through  its  representa- 
tive counsel.  The  unbroken  line  of  authority  in  Texas  is  to  the  effect 
that  where  the  court  selects  one  or  several  counts  and  submits  it  alone  to 
the  jury,  that  it  is  tantamount  to  an  election  by  the  State  and  the  con- 
viction can  only  be  predicated  upon  the  count  submitted  by  the  court  in 
his  charge.     See  Parks  v.  State,  29  Texas  Crim.  App.,  597. 

We  think  the  court's  charge  submitting  only  the  evidence  in  regard 
to  carrying  the  pistol  in  August,  excluding  the  carrying  in  September, 
was  a  sufficient  election  of  the  transaction  and  there  was  not  sufficient 
error  presented  to  require  a  reversal.  The  argument  of  the  county 
attorney  mentioned  in  the  motion  for  a  new  trial  in  the  absence  of  a  bill 
of  exceptions  and  verification  will  not  be  reviewed.  In  fact,  we  are  of 
opinion  if  properly  presented  there  is  not  sufficient  merit  in  it  as  to  re- 
quire a  reversal. 

The  judgment  is  affirmed. 

Affim%ed, 

Henderson,  Judge,  absent. 


Will  Rose  v.  The  State. 

No.  8877.     Decided  November  20,  1907. 

1. — Theft — ^KiBdeiiieanor — ^Want  of  Consent — Constmctive  Possession. 

Where  upon  trial  for  theft  under  the  value  of  $50,  the  evidence  showed  that 
the  prosecutor  left  the  alleged  stolen  property  in  his  pants'  pocket,  leaving  the 
pants  where  the  defendant  was  at  work ;  that  he  afterwards  missed  his  property, 
and  part  of  the  same  was  found  in  defendant's  possession  shortly  afterwards, 
a  charge  of  the  court  which  instructed  the  jury  that  the  alleged  stolen  property 
need  not  be  taken  from  the  actual  possession  of  the  owner,  etc.,  was  coiToi-t. 

2. — Same — ^Description  of  Property. 

Where  upon  trial  for  theft  the  cvidonce  showed  that  a  part  of  the  property 
was  fraudulently  takeu  nt  the  time  of  the  theft  of  other  property,  the  same  was 
sufficient  to  sustain  a  conviction,  although  the  property  so  found  in  defendant's 
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possession  may  not  have  been  described  in  the  indictment,  where  there  could  be 
no  question  that  the  theft  of  this  property  necessarily  included  the  theft  of  the 
property  alleged   in   the  indictment. 

Appeal  from  the  County  Court  of  Anderson.  Tried  below  before  the 
Hon.  R.  E.  Erwin. 

Appeal  from  a  conviction  of  a  misdemeanor  theft;  penalty,  a  fine 
of  $25  and  two  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Weeks  £  Whitley,  for  appellant. — On  question  of  description  of  prop- 
erty:    Wade  V.  State,  32  S.  W.  Rep.,  772, 

F.  J.  McCordj  Assistant  Attorney-General,  for  the  State. 

DAVIDSOX,  Presiding  Judge. — This  prosecution  and  conviction  was 
for  a  misdemeanor  theft,  the  punishment  being  assessed  at  $25  fine  and 
two  days  in  the  county  jail.  The  court  gave  the  following  charge: 
'Ton  are  further  instructed  the  fraudulent  taking  in  order  to  constitute 
theft,  need  not  be  the  taking  from  the  actual  possession  of  the  owner,  but 
if  taken  without  his  consent  when  not  in  his  actual  custody  with  the 
intent  to  deprive  him  of  the  value  thereof  and  to  appropriate  it  to  the 
use  and  benefit  of  the  person  taking  would  constitute  theft.^^ 

This  is  an  enunciation  of  a  correct  rule  of  law.  The  testimony  shows 
that  the  alleged  owner  left  his  pocketbook  in  his  pants'  pocket  in  that 
part  of  the  house  where  appellant  was  at  work,  going  off  forgetting  it ; 
or  rather,  perhaps  to  be  more  correct  about  the  statement,  it  was  left  in-. 
the  pocket  of  a  pair  of  pants  which  he  had  left  at  the  place  where  appel- 
lant was  at  work,  to  be  repaired,  or  for  some  work  to  be  done  on  them. 
The  owner  subsequently  put  on  his  pants  and  went  out  in  town  and 
missed  his  pocketbook,  which  contained  about  $5  in  money  and  a  drink 
check  on  the  Buckhorn  Saloon;  he  went  back  to  the  place  and  made 
inquiry  for  his  property.  Appellant  denied  any  knowledge  of  it  and  a 
policeman  was  informed  of  the  circumstances  and  a  description  of  the 
property  given;  among  other  things  a  description  of  the  drink  check 
that  was  in  the  pocketbook  when  missed.  The  policeman  went  to  the 
Buckhorn  Saloon  and  inquired  if  anyone  had  recently  paid  in  at  that 
place  a  drink  check.  Being  informed  in  the  affirmative,  the  bartender 
placed  before  him  the  drink  ticket  that  appellant  had  paid  him,  with 
several  other  drink  tickets  that  he  had  on  hand.  This  drink  check  was 
secured  and  identified  by  the  owner  as  his  property.  The  pocketbook 
and  money  were  not  recovered. 

Under  these  circumstances,  we  think  this  charge  was  correct.  The 
court  may  have  even  gone  further  and  informed  the  jury  that  if  the  owner 
had  left  his  pants  at  the  place  in  question,  containing  the  pocketbook 
with  $5  in  money  and  the  drink  check,  and  if  appellant  had  found  and 
taken  from  the  pants'  pocket  said  pocketbook  with  its  contents,  without 
the  consent  of  the  owner,  the  taking  would  be  fraudulent  and  would 
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authorize  a  conviction.  It  is  not  necessary  always,  that  the  property 
shall  be  in  the  actual  personal  possession  of  the  owner.  A  familiar  illus- 
tration of  this  proposition  is,  that  cattle  and  horses  running  on  their 
accustomed  range,  are  in  the  possession  of  the  owner,  as  is  lost  property. 
We  are  not  discussing  a  case  where  the  title  to  the  property  is  in  pos- 
session of  one  party  and  the  property  held  or  controlled  by  another. 
Appellant  moved  in  arrest  of  judgment,  the  contention  being  that  at 
most  the  drink  check  alone  was  found  and  traced  into  his  possession; 
and  this  being  insufficiently  described  in  the  indictment,  would  not  au- 
thorize the  conviction  of  appellant  for  the  theft  of  the  money,  or  his 
conviction  at  all.  For  the  purposes  of  this  case,  if  it  be  conceded  that 
the  drink  check  was  insufficiently  described  (see  Patrick  v.  State,  50 
Texas  Crim.  Sep.,  496;  98  S.  W.  Rep.,  840;  and  Wade  v.  State,  35 
Texas  Crim.  Rep.,  170;  32  S.  W.  Rep.,  772),  yet,  if  appellant  was  found 
in  possession  of  the  check,  and  this  was  shown  without  its  even  being 
alleged  in  the  indictment,  it  might  be  sufficient  to  establish,  under  the 
circumstances  in  this  record,  that  appellant  had  taken  the  pocket-book 
and  all  of  its  contents,  and  there  is  no  question  that  the  money  was  suffi- 
ciently described.  If  the  drink  check  was  traced  to  appellant^s  possession 
immediately  after  its  loss,  it  would  be  very  clear  and  cogent  evidence  of 
the  fact  that  he  took  the  pocketbook  and  all  of  its  contents,  for  the  check 
was  in  the  pocketbook.  There  can  be  no  question  here  that  if  appellant 
stole  the  drink  check  that  he  stole  the  pocketbook  and  all  of  its  contents. 

As  the  case  is  presented,  we  fail  to  find  any  such  error  as^  would  re- 
quire a  reversal  of  the  judgment  and  it  is  therefore  affirmed. 

Affimbed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


Pearl  Sanders  v.  The  State. 

No.  3901.     Decided  November  20,  1907. 

1. — ^Looal  Option — Complaint — Jnrat — ^Amendment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  county  attorney, 
by  mistake,  used  a  date  in  the  jurat  of  the  complaint  which  was  prior  to  the 
date  of  the  alleged  offense  set  out  in  the  complaint,  there  was  no  error  in  al- 
lowing the  amendment  of  the  date  in  the  jurat,  to  comport  with  the  facts  and 
the  date  set  out  in  the  complaint. 

2.— Defendant  as  a  Witness— Impeachment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  defendant  took  the 
witness  stand  and  testified  in  his  own  behalf,  there  was  no  error  that  the  State 
on  cross-examination  brought  out  the  fact  that  defendant  in  other  prosecutions 
growing  out  of  the  same  transaction  had  not  taken  the  witness  stand  to  con- 
tradict the  testimony  of  a  State's  witness  who  did  testify  in  said  other  cases, 
and  who  had  since  died. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  the 
Hon.  J.  A.  Bulloch. 
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Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $40  and  twenty-five  days  confinement  in  the  county  jail. 
The  opinion  states  the  case. 
No  brief  on  file  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  made  a  motion  to  quash 
the  complaint  upon  the  ground,  as  set  out,  of  the  commission  of  the 
offense  at  an  impossible  date.  It  is  made  to  appear  that  the  jurat  to 
the  complaint  was  taken  by  Roy  Butler,  county  attorney,  on  the  31st 
day  of  January,  1906,  alleging  the  offense  to  have  been  committed  on 
the  23rd  of  June,  1906,  several  months  after  the  jurat  purports  to  have 
been  attached  to  the  complaint.  It  was  made  to  appear  to  the  court 
that  on  the  2nd  day  of  February,  1907,  the  complaint  was  filed  alleging 
the  offense  to  have  been  committed  on  the  23rd  of  June,  1906.  That 
the  party  signing  it,  Norris,  did  in  fact  sign  it  on  the  30th  day  of  Jan- 
uary, 1907,  and  that  by  mistake  he,  Roy  Butler,  as  county  attorney  used 
the  date  1906  instead  of  1907;  whereas,  in  truth  and  in  fact  it  was 
subscribed  and  sworn  to  on  the  Slst  day  of  January,  1907,  and  not  the 
31st  day  of  January,  1906.  On  this  showing  the  coimty  judge  permitted 
the  jurat  to  be  amended  so  as  to  show  that  the  jurat  was  based  on  the 
complaint  in  January,  1907,  instead  of  January,  1906.  This  ruling  of 
the  county  judge  was  in  consonance  with  the  adjudicated  cases  in  this 
State.  "See  Plournoy  v.  State,  51  Texas  Crim.  Eep.,  29;  100  S.  W.  Eep., 
151 ;  Allen  v.  State,  13  S.  W.  Eep.,  998.  These  cases,  as  we  understand 
them,  are  in  point  and  decisive  of  the  question  adversely  to  appellant. 

Appellant  testified  in  his  own  behalf.  On  cross-examination  he  was 
asked,  and  required  to  answer  in  the  affirmative,  the  following  question : 
"Is  it  not  a  fact  that  one  John  Eountree,  now  dead,  on  the  occasion  of 
two  former  trials  of  cases  growing  out  of  the  sale  of  beer  from  the  same 
box  and  at  the  same  time,  testified  that  he,  John  Eountree,  did  not  re- 
ceive any  money  from  Joe  Howard,  for  the  beer  in  question,  and  he, 
John  Eountree,  did  not  deliver  said  beer  to  the  said  Joe  Howard,  but 
that  you,  defendant,  delivered  it  to  him;  and  is  it  not  a  further  fact 
that  you,  defendant,  did  not  take  the  stand  as  a  witness  and  deny  the 
said  statements  of  John  Eountree?"  Exception  was  reserved  and  the 
bill  is  qualified  by  the  court  as  follows :  "Defendant  did  testify  in  this 
case.  And  on  former  trials,  one  case  was  tried,  defendant  convicted, 
and  appealed;  in  the  other  case  a  new  trial  was  given  and  in  neither  of 
the  former  cases  did  he  testify,  and  all  of  the  cases  grew  out  of  sales  from 
the  same  case,  or  box  of  beer,  as  he  was  being  tried  for  in  this  case, — the 
sales  being  to  different  parties.  Eountree,  who  was  at  the  trial  of  this 
case  and  now  dead,  testified  in  former  trials  that  defendant  delivered  the 
whisky  in  person  to  witness  in  this  case,  among  others,  and  sold  on  this 
occasion." 

The  objection  urged  is,  that  the  defendant  in  a  criminal  case  cannot 
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be  called  upon  to  testify,  and  his  failure  to  testify  cannot  be  taken  as  a 
circumstance  against  him,  nor  be  referred  to  by  State's  counsel  in  any 
manner,  and  if,  on  a  subsequent  trial  of  said  cause,  the  defendant  should 
take  the  stand,  he  cannot  l)e  called  upon  and  required  by  law  to  answer 
questions  touching  his  failure  to  take  the  stand  as  a  witness  in  his  own 
behalf  in  former  trials.  We  have  not  the  benefit  of  brief,  or  authorities 
in  support  of  these  grounds  or  contentions,  but  as  this  bill  presents  the 
matter,  we  are  of  opinion  that  there  is  no  error.  It  seems  from  the  facts 
in  the  case,  as  well  as  from  the  statement  in  the  bill  of  exceptions,  that 
there  had  been  some  bottles  of  beer  sold  by  appellant  to  different  parties, 
all  coming  out  of  the  same  box ;  and  at  least,  that  three  prosecutions  grew 
out  of  these  sales,  this  being  one,  a  new  trial  having  been  granted  in  one, 
and  a  conviction  and  appeal  in  the  other.  Kountree,  it  seems,  was  a 
witness  in  the  other  two  cases  when  tried  and  had  died,  therefore  not 
used  as  a  witness  in  this  case.  Defendant  did  not  testify  in  the  former 
trials,  but  after  Bountree's  death,  testified  in  this  case. 

We  are  of  opinion  that  it  was  legitimate  to  prove  that  he  had  not 
testified  in  the  other  cases.  They  were  closely  identified  with  this  case, 
growing  out  of  the  same  transaction  and  it  was  a  legitimate  attack 
upon  his  testimony  in  this  case,  that  he  had  waited  until  the  death  of 
the  State's  witness,  Bountree,  before  testifying.  We  have  not  found 
this  direct  question  adjudicated,  but  we  are  of  opinion  that  it  was  a 
legitimate  way  of  impeaching  appellant's  testimony.  The  statute  in- 
hibiting a  reference  to  the  failure  of  defendants  to  testify,  refers  to  a 
case  on  trial  in  which  he  had  not  testified.  That  ground  of  objection 
could  not  apply  here,  because  appellant  took  the  stand  and  testified. 

As  the  matter  is  presented,  we  are  of  opinion  that  this  point  is  not 
well  taken.     The  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Bill  Denny  v.  The  State. 

No.  3888.     Decided  November  20.  1907. 

Disturbing  Religrious  Worship — Charge  of  Court — Insufflcienoy  of  ETidenee — 
Principals. 
Where  upon  trial  for  disturbing  religious  worship  the  evidence  was  circum- 
stantial, and  failed  to  show  that  defendant  acted  with  or  encouraged  those  who 
were  disturbing  a  religious  congregation,  or  at  least  raised  this  issue,  the  court 
should  have  charged  that  defendant  must  have  engaged  in  such  disturbance,  or 
have  acted  with  or  encouraged  those  who  did  do  so. 

Appeal  from  the  County  Court  of  Titus.  Tried  below  before  the  Hon. 
Seb.  F.  Caldwell. 

Appeal  from  a  conviction  of  disturbing  religious  worship;  penalty,  a 
fine  of  $25. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 


Digitized  by  VjOOQ  IC 


1907.]  Denny  v.  The  State.  159 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  indictment  charges  "a  wilful 
disturbance  of  religious  worship''  by  loud  talking  and  discharging  and 
firing  off  a  pistol,  and  by  congregating  with  others  around  a  jug  of 
intoxicating  liquors  near  the  house  where  the  hereinafter  mentioned  con- 
gregation was  then  and  there  assembled;  and  by  drinking  and  mis- 
behaving and  cutting  up  in  a  rude  and  disorderly  manner,  did  wilfully 
disturb  a  congregation  then  and  there  assembled  for  the  purpose  of  re- 
ligious worship  and  for  the  purpose  of  conducting  a  religious  prayer 
meeting  and  service,  which  said  congregation  were  then  and  there  con- 
ducting themselves  in  a  lawful  manner.^' 

The  State's  case  is  in  substance  that  on  the  night  in  question  appel- 
lant and  a  lot  of  others  went  near  a  house  where  people  were  assembled 
for  carrying  on  a  prayer  meeting  service,  and  after  reaching  that  point, 
appellant  and  others  congregated  around  a  jug  that  one  of  the  boys  had 
carried  to  the  designated  point.  The  point  where  they  were  assembled 
around  the  jug  was  some  thirty  or  forty  steps  from  the  house  where  the 
people  should  have  been  collected  for  the  prayer  meeting  service.  The 
Staters  evidence  excludes  the  idea  that  at  the  time  they  were  assembled 
around  the  jug  that  they  could  have  disturbed  the  people  in  the  house. 

A  special  charge  was  requested  and  refused  to  the  effect  that  the  jury 
could  not  take  this  evidence  as  a  basis  of  a  conviction.  We  believe  that 
appellant's  theory  of  this  was  correct;  that  the  evidence  which  fails  to 
show  the  conduct  was  calculated  to  disturb,  or  did  disturb  the  people, 
could  not  be  considered  as  a  basis  for  a  conviction.  Some  of  the  parties 
who  were  in  the  crowd,  went  to  the  house,  or  near  the  house  subse- 
quently where  the  people  were  assembled ;  two  of  the  witnesses,  who  testify 
that  they  were  in  the  house,  stated  that  they  heard  talking  on  the  outside 
of  the  house  of  a  loud  and  vulgar  character  or  nature,  and  that  they  also 
heard  the  shots  of  a  gun  or  pistol,  three  in  number.  The  shots  were 
shown  to  have  been  fired  some  thirty  or  forty  steps  from  the  house  and  in 
the  neighborhood  of  where  appellant  and  two  others  were,  at  the  time 
standing,  and  that  two  or  more  of  the  supposed  disturbers  of  the  re- 
ligious worship  w^ere  off  a  little  distance  from  the  three.  Near  where 
the  three  were  standing,  three  shots  were  fired  and  the  testimony  indicates 
that  there  was  only  one  party  to  the  shooting,  but  after  the  shooting,  the 
parties  went  back  near  the  house.     This  is  practically  the  State's  case. 

The  case  is  one  of  circumstantial  evidence.  No  witness  testified  that 
defendant  did  anything  except  as  detailed;  it  is  not  shown,  nor  under- 
taken to  be  shown  that  he  fired  the  pistol,  or  even  that  it  was  a  pistol, 
except  from  circumstances.  No  witness  saw  the  pistol  and  no  witness 
saw  a  gun.  While  the  jury  might  be  warranted  in  believing  that  it  was 
a  pistol,  yet,  it  was  but  an  inference  from  the  facts.  It  is  contended  by 
appellant  that  the  jury  should  have  been  instructed  that  if  the  State 
relied  upon  the  firing  of  a  pistol  and  disturbing  the  congregation  thereby, 
that  the  State  must  prove  it  was  a  pistol,  and  that  if  there  was  a  reason- 


Digitized  by 


Google 


160  52  Texas  Criminal  Reports.  [Tyler, 

able  doubt  of  this,  for  this  fact,  appellant  should  have  an  acquittal 
In  other  words,  that  this  allegation  could  not  form  the  basis  of  a  convic- 
tion unless  a  pistol  was  proved. 

Appellant  also  asked  an  instruction  to  the  effect  that  before  they 
could  convict  him  as  principal  in  the  transaction,  that  the  evidence  must 
show  that  he  either  fired  the  shots  or  created  the  other  disturbances  him- 
self, or  that  he  acted  with  or  encouraged  those  who  were  thus  disturbing 
the  congregation.     Tliis  charge  was  also  refused. 

We  think  tlie  contentions  of  appellant  are  correct.  Of  course,  if 
appellant  disturbed  the  congregation  by  loud  talking  or  by  firing  a  pistol, 
the  State's  case  would  be  sustained,  but  if  he  did  not  himself,  disturb 
the  people,  or  aid,  encourage,  or  advise  those  who  did  do  it,  he  would 
not  be  guilty.  These  matters  were  brought  directly  to  the  attention  of 
the  court  by  means  of  the  special  charges  and  exceptions  reserved  to 
the  failure  of  the  court  to  give  them.  There  is  an  exception  to  the 
Courtis  charge  in  which  the  jury  were  authorized  to  convict  appellant 
if  he  was  with  the  crowd  around  the  jug,  which  is  supposed  to  have  con- 
tained whisky.  The  State's  evidence  excludes  the  idea  that  the  con- 
gregation was  disturbed  by  these  people  when  they  were  fondling  their 

jug- 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
Henderson,  Judge,  absent. 


Jim  Holland,  alias  J.  D.  Duke  v.  The  State. 

No.  3869.     Decided  November  20.  1907. 
l._Swlndling— Insanity— Jurisdiction— Conviotioii— Plea  of  Gnilty— Trial  by 
Jury — Statutes  Constmed. 

Where  upon  trial  for  swindling,  the  defendant  plead  guilty,  and  after  the 
verdict  and  judgment  were  entered  up,  but  before  the  adjournment  of  the  term, 
presented  a  proper  affidavit  to  the  court  alleging  that  he  was  insane,  whereupon 
the  district  attorney  contended  by  motion  the  court  had  no  jurisdiction  to  try 
this  issue,  and  also  filed  a  counter  certificate  of  a  physician  that  the  defendant 
was  not  insane,  which  motion  the  court  sustained.  Held,  that  under  article 
982  et  seq..  Code  Criminal  Procedure,  a  jury  should  have  been  empaneled  and 
tried  the  issue  of  defendant's  insanity. 
8. — Same — ^Sanity  Yel  Non— Practice  in  District  Conrt. 

When  the  issue  of  sanity  vel  non  is  tried  in  the  lower  court,  after  conviction, 
for  felony,  if  the  verdict  of  the  jury  should  find  the  defendant  sane,  the  judg- 
ment of  conviction  should  be  carried  out  without  appeal  on  the  question  of 
sanity ;  but  if  the  verdict  finds  the  defendant  insane,  he  should  be  adjudged  a 
lunatic  and  confined  as  the  law  requires. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  the  Hon. 
John  M.  Furman. 

Appeal  from  a  conviction  of  swindling;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

No  brief  on  file  for  appellant. 
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F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — On  a  plea  of  guilty  appellant's  punishment  was 
assessed  at  two  years  confinement  in  the  penitentiary  on  a  charge  of 
swindling. 

After  the  verdict  and  judgment  were  entered  up,  but  before  the 
adjournment  of  the  term,  an  affidavit  in  proper  and  legal  form  was  filed, 
sworn  to  by  a  credible  witness,  as  far  as  this  record  shows,  and  presented 
by  the  counsel  employed  by  the  relatives  of  appellant  to  the  district 
judge,  in  which  affidavit  the  fact  is  suggested  that  affiant  was  crazy  at 
the  time  of  filling  same.  Accompanying  the  affidavit  is  a  certified  copy 
of  the  decree  of  the  county  court  of  Runnels  County,  adjudging  appel- 
lant insane,  on  the  29th  day  of  January,  1907,  and  also  the  supporting 
affidavits  of  E.  E.  and  Thomas  A.  Duke,  relatives  of  appellant.  The 
district  attorney  filed  a  motion  asking  the  court  to  overrule  the  request 
of  appellant  for  a  trial  on  the  issue  of  insanity;  first,  because  the  de- 
fendant had  been  sentenced  on  a  valid  judgment  of  this  court,  and 
because  the  court  now  has  no  jurisdiction  of  this  cause ;  second,  because 
the  defendant  is  not  probably  insane  as  is  evidenced  by  certificate  of 
Dr.  B.  M.  Worsham,  which  said  certificate  is  hereto  attached.  There- 
upon the  court  sustained  the  motion  of  the  district  attorney  and  refused 
to  try  the  issue  of  defendant's  insanity  after  conviction,  and  dismissed 
the  said  motion  and  affidavit,  and  the  defendant  by  his  attorneys  in 
open  court  excepted  to  said  ruling  and  gave  notice  of  appeal  to  this 
court.  All  these  matters  are  presented  in  a  bill  of  exceptions  incor- 
porated in  the  record  before  us.  Then  the  question  for  our  consideration 
is  this:  Where  appellant  pleads  guilty  to  a  felony,  and  subsequent  to 
the  judgment  thereon,  an  affidavit  is  filed  stating  that  appellant  is  crazy, 
does  this  affidavit  force  the  trial  court  to  organize  a  jury  and  try  the 
question  of  insanity  of  appellant?  We  answer  this  question  in  the 
affirmative.  In  the  case  of  Quagando  v.  State,  41  Texas,  626,  the  Su- 
preme Court  of  this  State  held  that :  *^When  an  affidavit  is  made  by  a  re- 
spectable person  that  a  defendant  charged  with  crime  has  become  insane, 
a  jury  should  be  impaneled  to  try  the  issue  of  insanity  before  proceed- 
ing with  the  cause,  and  this  though  the  party  making  the  affidavit  is 
unknown  to  those  in  attendance  on  court."  It  was  further  held  in  said 
opinion  that  the  question  to  be  determined  on  a  plea  of  insanity  is,  is 
the  accused  mentally  competent  to  make  a  rational  defense ;  and  the  error 
in  refusing  to  submit  this  issue  on  a  plea  of  insanity,  supported  by 
affidavit  filed  before  trial,  is  not  cured  by  tr3dng  the  issue  of  insanity  after 
trial  and  conviction.  It  will  be  seen  from  a  reading  of  the  above  cited 
case  that  an  affidavit  suggesting  insanity  was  filed  prior  to  the  trial. 
The  trial  court,  however,  did  try  the  issue  after  trial.  The  court  held 
that  the  case  had  to  be  reversed  because  of  this  erroneous  ruling  of  the 
trial  court,  and  stated  that  the  issue  should  have  first  been  tried  as  to  the 
insanity  or  sanity  of  the  defendant  at  the  time  the  trial  was  called ;  and 
the  fact  that  the  trial  court  after  the  trial  did  investigate  the  issue  of 
Vol.  52  Crim.— 11 
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sanity  vel  non  under  the  provisions  of  article  982,  et  8eq.,did  not  cure 
the  error  there  suggested.  Article  982  provides :  "If  it  be  made  known 
to  the  court  at  any  time  after  conviction,  or  if  the  court  has  good  reason 
to  believe  that  the  defendant  is  insane,  a  jury  shall  be  impaneled  to 
try  the  issue/'  Article  983  reads,  as  follows :  "Information  to  the  court 
as  to  the  insanity  of  a  defendant  may  be  given  by  the  written  affidavit 
of  any  respectable  person,  setting  forth  that  there  is  good  reason  to  be- 
lieve that  the  defendant  has  become  insane."  In  the  case  of  Darnell  v. 
State,  24  Texas  Crim.  App.,  6,  this  court  held  that  when  upon  the  trial 
of  an  issue  of  insanity,  it  is  found  that  the  defendant  is  sane,  the  judg- 
ment of  conviction  shall  be  enforced  as  if  no  such  inquiry  had  been 
made.  In  other  words,  the  judgment  holding  appellant  sane  is  con- 
clusive upon  him,  and  there  is  no  appeal  from  said  judgment,  but  the 
previous  verdict  adjudging  him  guilty  of  the  crime,  of  course,  could  be 
appealed  from  for  any  errors  in  the  trial  thereof.  Here  we  have  a  very 
different  state  of  affairs.  After  appellant  was  convicted,  a  proper  affida- 
vit was  filed  asking  the  court  to  try  the  issue  of  appellant's  sanity  or  in- 
sanity. This  the  court,  as  evidenced  by  the  bill  of  exceptions,  refused  to 
do.  We  hold,  coming  as  this  matter  does,  during  the  term  of  the  court, 
that  appellant  had  a  right  to  file  the  affidavit  and  have  this  matter  passed 
upon  by  a  jury  under  the  very  terms  of  the  statute  above  cited. 

In  view  of  the  above  statement,  we  wish  to  make  a  suggestion  about 
the  subsequent  disposition  of  the  case  to  this  effect:  That  when  this 
issue  of  sanity  vel  non  is  tried  in  the  lower  court,  if  the  verdict  of  the 
jury  should  be  in  favor  of  the  proposition  that  appellant  is  sane,  then 
appellant  can  be  sent  to  the  penitentiary  without  any  further  appeal  to 
this  court,  since  there  is  no  appeal  to  this  court,  as  stated  above,  from  a 
decision  of  a  jury  holding  appellant  sane,  but  if  the  verdict  should  be  in 
favor  of  the  proposition  that  appellant  is  insane,  appellant  should  be  ad- 
judged a  lunatic  and  confined  as  the  law  requires. 

Therefore,  on  account  of  the  court's  refusal  to  have  the  issue  of  appel- 
lant's sanity  vel  non  tried,  the  judgment  is  remanded  to  be  tried  on  the 
issue  of  insanity. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Robert  Hanna  v.  The  State. 

No.  3777.     Decided  November  20,  1907. 

Forgery — ^Race  Discrimination — ^Insufflciency  of  Evidenoe. 

See  opinion  for  facts  which  are  held  too  meager  and  not  sufficient   to  show 
race  discrimination  in  the  formation  of  the  jury  who  tried  defendant. 

Appeal  from  the  District  Court  of  McLennan.     Tried  below  before 
the  Hon.  Sam  R.  Scott. 
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Appeal  from  a  conviction  of  passing  a  forged  instrument;  penalty^ 
two  years  imprisonment  in  the  penitentiary. 
The  opinion  states  the  case. 

H.  T.  Walker,  for  appellant. — On  question  of  race  discrimination: 
Carter  v.  Texas,  177  U.  S.,  442;  Strauder  v.  W.  Va.,  100  U.  S.,  303; 
Gibson  v.  Mississippi,  162  U.  S.,  565 ;  Yick  Wo  v.  Hopkins,  118  TJ.  S., 
356;  Rogers  v.  Alabama,  192  U.  S.,  226. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  case  of  passing  a  forged 
instrument.  Appellant  moved  to  quash  the  indictment,  first,  because  the 
jury  commissioners  who  selected  the  grand  jury  presenting  the  indict- 
ment, and  the  petit  jury  who  tried  appellant  were  composed  exclusively 
of  members  of  the  white  race,  and  bad  been  so  composed  for  a  great 
many  years,  which  is  a  discrimination  against  appellant  since  he  is  a 
negro ;  second,  because  the  grand  jury  was  composed  exclusively  of  mem- 
bers of  the  white  race,  and  third,  the  petit  jury  was  composed  exclusively 
of  members  of  the  white  race,  and  that  no  other  jurors  except  white  had 
sat  on  the  jury  for  more  than  two  years. 

The  evidence  introduced  in  support  of  these  contentions  was  that  all 
previous  jury  commissioners  had  been  of  the  white  race.  In  other  words, 
the  district  clerk  testified  that  he  had  never  known  a  jury  commissioner 
to  be  a  negro ;  that  he  knew  of  a  few  instances  where  negroes  were  used 
for  grand  and  petit  jury  service.  Counsel  for  appellant  proposed  to  call 
one  of  the  jury  commissioners  as  a  witness,  and  the  following  occurred : 
The  court:  "I  am  perfectly  willing  for  the  record  to  show  that  there 
was  no  member  of  the  jury  commissioners  of  the  colored  race.  Also  that 
the  grand  jury  drawn  for  the  present  term  by  the  commissioners  were 
composed  exclusively  of  members  of  the  white  race,  and  also  that  the  jury 
panel  drawn  for  the  week  (in  which  appellant  was  tried)  was  also  com- 
posed of  members  of  the  white  race.*'  Here  Walker,  appellant's  counsel, 
remarked,  "You  are  willing  to  admit  also  that  none  of  the  panel  for  the 
petit  jury  for  the  whole  of  the  last  term — "  The  court :  "Yes,  I  will 
say  none  for  the  last  year.  I  would  not  like  to  say  there  was  not  for  the 
year  before.  I  know  the  fact  to  be  that  there  has  been.  I  would  not 
like  to  state  positively  there  was  no  member  of  the  colored  race  on  the 
grand  jury  and  petit  jury  year  before  last,  because  I  know  for  three  or 
four  years  there  was  one  drawn.  There  was  a  member  of  the  race  drawn 
on  the  grand  jury  every  term  for  three  or  four  years,  and  then  there  were 
a  few  drawn  also  on  the  petit  jury  about  that  time.''  H.  T.  Walker, 
appellant's  counsel :  '^e  would  like  to  have  the  clerk  find  for  the  year 
before  last,  that  is  for  1905, 1904,"  The  court :  "He  can  get  the  names 
of  the  jurors  for  the  length  of  time,  but  he  would  not  know  whether  there 
was  a  colored  man  in  the  lot  or  not."  H.  T.  Walker:  "It  might  be 
necessary  for  us  to  find  out  for  1905.     I  want  to  have  at  least  two  years." 
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The  court :  "I  am  willing  for  the  record  to  9how  two  years  if  you  want 
to.  I  will  let  the  record  show  in  that  same  connection  that  in  the  past 
seven  or  eight  years,  I  do  not  remember  how  far  back,  but  as  far  back 
as  when  Will  King  was  indicted,  that  there  have  been  several  members  of 
that  race  drawn,  both  on  the  grand  jury  and  on  the  petit  jury ;  but  for 
the  past  two  years  there  has  not  been.  The  record  may  show  that 
affirmatively.  You  might  state  that  the  State  agrees  that  those  are  the 
facts.'' 

This  is  the  record  in  regard  to  the  race  discrimination  proposition. 
As  this  bill  of  exceptions  presents  the  matter,  we  are  of  the  opinion  that 
it  is  not  brought  within  the  rule  governing  this  question  as  laid  down  by 
the  Supreme  Court  of  the  United  States.  The  testimony  is  too  meager 
and  is  not  suflBcient  otherwise  to  show  the  alleged  discrimination.  This  is 
the  question  presented. for  revision.     The  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


Jim  Scott  v.  The  State. 

No.  3889.     Decided  November  20,  1907. 

1. — ^Looal  Option — Sale — ^Insufflcienoy  of  Evidence. 

Where  upon  trial  for  a  violation  of  local  option  law,  the  State's  witness  swore 
that  he  bought  no  whisky  from  the  defendant,  and  the  only  evidence  which 
would  indicate  a  sale  was  the  subsequent  borrowing  by  appellant  from  State's 
witness  of  $5;  that  the  witness  accepted  invitation  from  appellant  and  went 
to  his  house,  and  they  had  a  social  drink  together,  they  being  old  friends. 
Held,  there  was  no  sale. 

8. — Same — ^Impeachment  of  Own  Witness — ^Hearsay. 

On  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  .permit  State's 
counsel  to  attempt  to  show  by  his  own  witness  that  he  had  made  different  state- 
ments with  reference  to  getting  the  whisky  from  defendant,  as  this  was  an  in- 
direct effort  to  supply  a  failure  of  testimony. 

Appeal  from  the  County  Court  of  Titus.  Tried  below  before  the  Hon. 
Seb.  F.  Caldwell. 

Appeal  from  a  conviction  of  the  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  imprisonment  in  the  county  jail. 

The  opinion  states  the  case. 

Rohton  &  Ward,  for  appellant. — On  question  of  interrogating  State's 
witness  by  State's  counsel:  Skeen  v.  State,  51  Tex.  Crim.  Rep.,  39;  18 
Texas  Ct.  Eep.,  802;  100  S.  W.  Rep.,  770. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  violat- 
ing the  local  option  law.     We  are  of  opinion  the  evidence  is  not  suf- 
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ficient  to  authorize  the  conviction.  Appellant  and  the  main  State's  wit- 
ness had  been  friends  in  Xew  Orleans  and  had  drifted  to  Titus  County. 
While  in  the  county  the  State's  witness  met  appellant  as  he  was  going  to 
the  depot.  Appellant  invited  him  to  return  to  his  house  and  take  a 
drink  of  whisky.  Ascertaining  the  train  would  be  a  little  late,  he  ac- 
cepted the  invitation  and  went  to  appellant's  house,  where  they  had  a 
social  drink,  and  when  the  witness  started  to  the  depot  appellant  gave 
him  a  pint  of  whisky.  The  witness  ascertained  that  appellant  had  more 
whisky  and  insisted  on  giving  him,  witness,  another  pint,  which  appel- 
lant finally  did.  They  then  went  to  the  depot;  en  route  appellant  bor- 
rowed $5  from  the  witness.  The  State's  witness  swears  he  bought  no 
whisky  from  appellant,  and  the  only  evidence  that  we  find  to  indicate 
it  may  have  been  a  sale  was  the  subsequent  borrowing  of  $5.  It  seems 
the  witness  and  appellant  had  been  friends  and  practically  raised  to- 
gether in  New  Orleans  before  they  moved  to  Titus  County.  As  we  un- 
derstand the  evidence  this  is  not  a  sale. 

There  is  another  question  in  the  case,  which,  we  think,  requires  a  re- 
versal. After  the  State's  witness  had  testified  to  the  facts,  substantially 
as  detailed  above,  he  was  asked :  "Did  you  not  go  before  the  county  at- 
torney on  the  day  you  got  the  whisky  from  the  defendant?"  He  an- 
swered that  he  was  arrested  and  carried  to  the  county  attorney's  ofiice 
that  day.  He  was  then  asked  if  he  had  made  a  statement  in  the  county 
attorney's  oflBce.  This  was  answered  in  the  aflSrmative.  He  was  then 
asked  if  he  did  not  deny  that  he  got  whisky  from  defendant  except  a 
drink  or  two.  His  answer  is  in  the  following  language :  "I  do  not  have 
any  definite  recollection  as  to  what  I  said  about  it,  but  1  think  that  I  told 
the  county  attorney  that  I  did  not  get  any  whisky  from  the  defendant. 
I  did  at  that  time  have  two  pints  of  whisky  in  my  pocket  and  the  sheriff 
took  it  off  of  my  person.  I  do  not  have  any  very  definite  recollection 
as  to  what  I  said  for  there  was  a  considerable  hubbub  in  the  county 
attorney's  oiBce  and  I  was  struck  on  the  head  with  a  six-shooter.  That 
is  the  reason  I  do  not  recollect  what  I  said.  I  think  that  I  said  that  I 
did  not  get  any  whisky  from  the  defendant  except  a  drink  or  two." 
Various  objections  were  urged  to  this  testimony.  In  our  opinion,  this 
character  of  testimony,  under  the  peculiar  facts  of  this  case,  is  not  ad- 
missible. The  State  was  simply  impeaching  its  own  witness,  and  it  waa 
an  effort  to  supply  a  failure  of  testimony.  It  could  not  be  supplied  in 
this  manner. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 
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E.  A.  NoRRis  V.  The  State. 

No.  3897.     Decided  November  20,  1907. 

1. — ^Looal  Option — ^Evidenoe— ImpeachiniT  Witness. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  defendant  intro- 
duced two  witnesses  for  the  purpose  of  impeaching  the  prosecuting  witness;  and 
it  also  developed  that  defendant's  said  witnesses  had  recently  fallen  out  with 
said  prosecuting  witness,  there  was  no  error  in  admitting  in  evidence  a  peti- 
tion to  the  sheriff  asking  for  the  appointment  of  said  prosecuting  witness  as 
deputy  sheriff,  and  which  petition  stated  that  the  prosecuting  witness  was  a 
truthful  and  honest  man,  and  among  others  was  signed  by  the  defendant's  said 
witnesses. 

8. — Same — ^Praotioe  on  Appeal — Bill  of  Exceptions. 

An  objection  to  the  failure  of  the  court  to  quash  the  venire,  which  was  not 
presented  by  a  bill  of  exceptions  cannot  be  reviewed  on  appeal. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  the 
Hon.  J.  A.  Bulloch. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty ;  a  fine  of  $100  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Hanson  &  Robertson,  for  appellant. — On  question  of  quashing  venire: 
Bickham  v.  State,  51  Texas  Crim.  Rep.,  150;  101  S.  W.  Rep.,  210. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  is  a  conviction  for  violating  the  local  option 
law,  the  punishment  assessed  being  a  fine  of  $100  and  twenty  days  im- 
prisonment in  the  county  jail. 

Appellant's  first  bill  of  exceptions  complains  of  the  following:  The 
prosecuting  attorney  offered  in  evidence  a  petition  signed  by  a  large 
number  of  the  neighbors  and  friends  of  the  witness,  J.  S.  O'Neal,  include 
ing  the  names  of  defendant's  witnesses,  R.  H.  C.  Butler  and  Bud  Law- 
rence, petitioning  the  sheriff  of  Smith  County,  Texas,  to  appoint  the 
prosecuting  witness,  Jas.  S.  O'Neal,  deputy  sheriff.  The  petition  was 
signed  some  time  in  November  or  December,  1906.  Defendant  objected 
to  the  introduction  of  same  for  the  reason  that  same  was  signed  some 
seven  or  eight  months  prior  to  the  trial  of  this  cause,  and  the  ques- 
tion at  issue  was  the  general  reputation  of  the  said  O'Neal  for  truth  and 
veracity  in  the  community  in  which  he  lived  at  tlie  time  of  the  trial  of 
said  cause,  and  not  some  seven  or  eight  months  prior  to  said  time. 
Furthermore,  said  petition  was  only  the  individual  opinions  of  the 
signers  of  said  petition  and  not  the  opinion  and  reputation  as  ex- 
pressed by  the  community  at  large,  and  was,  therefore,  inadmissible. 
The  court  overruled  the  objections  and  permitted  the  introduction  of 
the  petition;  at  least  that  part  of  it  showing  that  the  above  witnesses 
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signed  same.  The  bill,  however,  is  approved  with  this  explanation: 
"That  defendant  introduced  T.  H.  C.  Butler  and  Bud  Lawrence  as  wit- 
nesses to  impeach  Staters  witness,  O'Neal,  for  truth  and  veracity,  and 
covers  some  six  or  eight  months  of  time  prior  to  the  alleged  sale.  And 
the  county  attorney  then  introduced  a  petition  addressed  to  the  sheriff 
of  Smith  County  with  witnesses  Butler  and  Lawrence's  names,  and  said 
petition  stated  that  O'Neal  was  well  known  to  each  of  them,  and  he  was 
a  safe,  reliable,  truthful  and  honest  man,  and  only  Butler  and  Law- 
rence's names  were  allowed  to  be  shown  to  the  jury,  as  impeaching  them 
or  show  their  attitude,  it  being  also  shown  that  recently  Butler  had 
fallen  out  with  O'Neal  and  Lawrence  was  on  defendant's  liquor  dealer's 
bond.^'  Clearly  under  the  explanation  of  the  court  the  testimony  was 
entirely  admissible.  These  witnesses  were  brought  in  by  appellant  to 
impeach  the  prosecuting  witness.  In  substance  that  shows  a  lack  of 
verity  in  their  statement,  against  appellant;  all  that  contradicts  their 
statements  is  entirely  admissible. 

Appellant  complained  of  the  failure  of  the  court  to  quash  the  venire. 
There  is  no  bill  presenting  the  matter  and,  therefore,  same  caimot  be 
reviewed 

We  have  carefully  read  the  court's  charge,  and  in  our  opinion  it  is  a 
proper  presentation  of  the  law  of  this  case.  As  far  as  applicable  the 
special  charges  were  covered  by  the  main  charge. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion. — Eeporter.] 


Tom  Banks  v.  The  State. 

No.  3726.     Decided  November  20,  1907. 

1. — Carrying  Pistol — Transfer  From  District  to  County  Court — Arrest  of 
Judgment. 
Upon  trial  for  unlawfuUy  carrying  a  pistol,  the  question  of  improperly  trans- 
ferring the  case  from  the  district  court  to  the  county  court,  could  not  be  raised 
in  a  motion  in  arrest  of  judgment,  but  should  have  been  presented  at  the  time 
defendant  announced  ready  for  tiial.  Following  Bonner  v.  State,  38  Texas  Crim. 
Rep.,  599 ;  44  S.  W.,  172. 

2. — Same — Charge  of  Court — ^Deflection  From  Journey. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
defendant  was  at  the  house  of  another^  where  a  crowd  had  gathered,  and  that 
in  a  diflSculty  he  drew  his  pistol  and  fired  upon  one  of  the  parties;  and  the 
defense  claimed  that  the  accused  was  carrying  his  pistol  home,  and  that  he 
incidentally  went  to  the  gathering,  the  court  correctly  charged  that  while  de- 
fendant had  a  right  to  carry  the  pistol  to  his  home,  yet  if  he  stopped  en  route, 
and  diverted  his  course  to  engage  in  pleasure,  he  would  be  guilty. 

Appeal  from  the  County  Court  of  Fort  Bend.  Tried  below  before 
the  Hon.  D.  R.  Peareson. 
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Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty,  a 
fine  of  $100. 
The  opinion  states  the  case. 

J.  C.  Mitchell,  for  appellant. — On  question  of  charge  of  court: 
Campbell  v.  State,  28  Texas  Crim.  App.,  44;  11  S.  W.  Rep.,  832;  Cham- 
here  V.  State,  34  Texas  Crim.  Rep.,  294;  30  S.  W.  Rep.,  357. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  is  a  conviction  for  carrying  a  pistol,  the 
punishment  being  assessed  at  a  fine  of  $100. 

Appellant  filed  a  motion  in  arrest  of  judgment  on  the  following 
grounds:  That  the  case  was  improperly  transferred  from  the  District 
Court  to  the  county  court.  The  order  complained  of  is  as  follows: 
"It  is  ordered  by  the  District  Court  of  Fort  Bend  County  that  the  case 
of  the  State  v.  Tom  Banks,  wherein  the  defendant  stands  charged  with 
illegally  carrying  a  pistol,  that  the  same  be  transferred  according  to  law 

to  the  court  of  county  for  trial  by  reason  of  the  want  of 

jurisdiction  of  the  District  Court.^'  Questions  of  this  character  cannot 
be  presented  in  motion  in  arrest  of  judgment,  but  must  be  raised  in 
limine;  that  is,  prior  to  the  time  appellant  announces  ready  for  trial, 
otherwise  it  comes  too  late.  See  Coker  v.  State,  7  Texas  Crim.  App.,  83 ; 
Freedlander  v.  State,  7  Texas  Crim.  App.,  204,  and  Bonner  v.  State, 
38  Texas  Crim.  Rep.,  599. 

The  facts  in  this  case  show  that  defendant  was  at  the  house  of  Dave 
Botts  on  the  night  in  question  where  a  crowd  had  assembled  and  were  en- 
gaged in  dancing,  and  while  there  an  altercation  sprang  up,  and  in  the  dif- 
ficulty appellant  pulled  a  pistol  and  fired  upon  one  of  the  parties.  Appel- 
lant, in  his  evidence,  claims  that  he  had  gone  over  to  his  father's  house 
and  got  the  pistol  and  started  home  with  it,  and  that  he  met  on  the  way 
Dave  Botts,  and  went  to  his  house,  where  there  was  a  dance.  The  court, 
in  his  charge  to  the  jury,  told  them  that  defendant  had  a  right  to  go  and 
get  the  pistol  and  carry  it  to  his  home,  and  that  if  he  stopped  on  the 
route  and  diverted  his  course  to  engage  in  pleasure,  then  he  would  be 
guilty  if  the  jury  so  believed.  Appellant  complains  of  the  failure  of  the 
court  to  charge  that  if  the  jury  believed  that  the  defendant  carried  the 
pistol  as  alleged,  but  for  the  purpose  alone  of  carrying  the  same  home, 
then  you  will  find  the  defendant  not  guilty.  The  court  charged  this, 
but  added :  "But  if  he  stopped  by  the  wayside  and  engaged  in  pleasure, 
then  the  same  would  be  no  defense."  This,  as  we  understand  it,  is  the 
law  of  this  State. 

Finding  no  error  in  the  record,  the  judgment  is  afiBrmed. 

Affirmed. 

Henderson,  Judge,  absent. 
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Ben  Britain  v.  The  State. 

No.  3740.     Decided  November  20,  1907. 

1. — ^Theft  From  Person — Evidence — ^Identiilcation. 

Where  upon  trial  ,for  theft  from  the  person  the  evidence  showed  that  de- 
fendant was  found  with  two  of  the  silver  dollars  alleged  to  have  been  stolen, 
and  which  were  marked  before  the  alleged  theft  took  place  to  entrap  the  de- 
fendant, and  there  was  no  question  made  by  defendant  as  to  the  identity  of  this 
money,  there  was  perhaps  no  reversible  error  in  the  admission  of  testimony  to 
the  effect  that  after  prosecutor  recovered  these  two  dollars,  he  and  his  friend 
made  experiments  by  mixing  them  with  other  dollars  not  marked  and  then 
identified  the  same;  yet  upon  another  trial  this  testimony  should  not  be  ad- 
mitted. 

8. — Same — Eridence — Self-Serving:  Declaration — ^Reasonable  Explanation. 

Where  upon  trial  of  theft  from  the  person  the  evidence  showed  that  while 
defendant  was  under  arrest  for  another  offense,  he  stated  to  the  officer  when  that 
officer  asked  him  where  he  got  the  money  he  turned  over  to  the  officer,  and  which 
Included  besides  said  silver  dollars  some  currency,  that  he  had  gotten  the  same 
in  the  course  of  his  business;  and  the  defendant,  upon  being  arrested  for 
theft  of  the  alleged  money,  explained  how  he  came  by  it  honestly,  the  rejection 
of  this  explanation,  although  somewhat  different  from  his  former  statement, 
was  error,  and  the  same  was  not  self-serving. 

3. — Same — Cliarge  of  Conrt — Reasonable  Explanation. 

Where  upon  trial  for  theft  from  the  person  the  defendant  claimed  that  he 
took  in  the  alleged  stolen  money  in  due  course  of  business,  and  that  he  was  run- 
ning a  restaurant  in  one  part  of  the  building  and  a  frosty  joint  in  another  part 
of  said  building,  the  court  erred  in  his  charge  to  the  jury  in  submitting  de- 
fendant's explanation  confining  the  same  to  money  that  he  had  taken  in  for 
frosty. 

4. — Same — Chargre  of  Court — Reasonable  Explanation — Recent  Possession  of 
Stolen  Property. 
Where  upon  trial  for  theft  from  the  person  the  evidence  showed  that  defend- 
ant claimed  that  he  took  in  some  of  the  alleged  stolen  money  in  course  of  his 
business,  and  that  he  ran  a  restaurant  and  a  frosty  joint;  and  that  he  found 
one  of  the  alleged  stolen  silver  doUara  on  the  floor  and  handed  it  back  to  prose- 
cutor, the  court  should  have  charged  the  law  of  reasonable  explanation  directly  as 
applicable  to  these  facts,  and  a  charge  in  the  abstract  was  not  sufficient  and  re- 
yersible  error;  especially  where  he  submitted  an  issue  for  acquittal  not  raised 
by  the  evidence. 

5. — Same — ^Indictment — ^Proof — Variance — Description  of  Koney. 

Where  the  indictment  alleged  two  dollars  in  money,  lawful  currency  of  the 
United  States  of  America  and  of  the  value  of  two  dollars;  and  the  evidence 
showed  two  dollars  in  silver,  there  was  no  variance. 

Appeal  from  the  District  Court  of  Van  Zandt.  Tried  below  before 
the  Hon.  E.  W.  Simpson. 

Appeal  from  a  conviction  of  theft  from  the  person ;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Nat  M.  Crawford,  Wynne  &  Collins,  for  appellant. — ^On  question  of 
variance:  Davis  v.  State,  32  Texas  Crim.  Bep.,  377;  Warren  v.  State, 
29    Texas,    370;   Kimbrough    v.    State,    28    Texas    Crim.    App.,    367. 
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On  question  of  defendant's  explanation,  and  rejection  of  testi- 
mony thereon :  Andrews  v.  State,  25  Texas  Crim.  App.,  339 ;  York  v. 
State,  17  Texas  Crim.  App.,  441 ;  Lopez  v.  State,  28  Texas  Crim.  App., 
343.  On  question  of  admitting  testimony  as  to  identification  of  the 
money  alleged  to  have  been  stolen  in  absence  of  defendant:  Coker  v. 
State,  35  Texas  Crim.  Bep.,  67. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  theft 
from  the  person  and  his  punishment  assessed  at  two  years  confinement 
in  the  penitentiary. 

The  facts  sliow  that  appellant  was  running  a  "Frosty  Joint."  He 
seems  to  have  had  a  competitor  in  the  Frosty  Joint  business,  and  also  an- 
other one  of  the  witnesses  for  the  State  was  running  a  prescription  saloon. 
Of  course,  this  means  that  all  of  the  concerns  were  doing  business  in  a 
local  option  territory.  The  facts  indicate  that  there  was  rivalry  between 
them  on  account  of  competition  of  these  joints  and  the  prescription 
house.  A  witness  by  the  name  of  Acker  was  selected  to  entrap  appellant 
into  committing  the  alleged  theft.  TTiey  gave  him  three  marked  silver 
dollars  for  the  purpose  of  having  appellant  steal  same,  and  in  addition 
gave  him  a  quarter  to  go  to  appellant's  place  of  business  and  drink 
frosty.  Without  going  into  a  detail  of  these  matters,  this  is  the  con- 
clusion to  be  reached  from  the  facts.  Acker  went  to  appellant's  place 
and  spent  the  quarter  by  buying  two  bottles  of  frosty,  he  drinking  one 
and  appellant  the  other;  the  witness  became  a  little  boisterous  and  ap- 
pellant kicked  him  out  of  the  front  door.  Later  on  Acker  went  into  a 
rear  room  of  appellant's  premises  and  laid  down  on  the  bed,  which  was 
spread  on  the  floor  and  went  to  sleep;  he  said  he  was  to  play  drunk, 
but  he  overdid  the  thing  and  in  fact  did  get  drunk;  that  when  he  was 
drunk  he  was  crazy,  and  all  the  other  witnesses  so  testified  in  regard  to 
his  mental  status.  He  states  that  when  he  laid  down  he  had  the  three 
dollars  in  his  pocket,  and  when  he  came  to  himself  he  only  had  one. 
Appellant  complained  to  another  witness  of  Acker's  presence  on  his  bed. 
This  witness  being  a  friend  of  Acker's,  went  after  him  and  took  him 
away ;  that  he  was  very  drunk.  Acker  knew  nothing  of  this,  and  stated 
that  if  this  witness  took  liim  off  of  appellant's  premises  and  out  of  this 
bed,  that  he  knew  nothing  of  it  at  all.  He  was  carried,  however,  to  his 
friend's  place  of  business,  who  was  running  a  "Frosty  Joint"  also,  and 
later  in  the  evening  he  wandered  upon  the  streets  and  was  picked  up  by 
an  officer  and  put  in  jail  for  being  drunk.  Appellant  was  arrested  for 
some  other  offense  and  placed  in  jail.  He  was  asked  if  he  had  any  money 
on  his  person,  and  in  response  to  this  question  he  took  money  out  of  his 
pockets,  some  paper  currency  and  .$.")  or  $0  perhaps  in  silver  and  handed 
it  to  the  officer,  who  asked  him  whore  he  obtained  it.  Appellant  said  he 
took  it  in  during  his  course  of  business  through  the  day.  Among  this 
silver  were  two  of  the  three  marked  dollars.  Acker  having  the   other 
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dollar  in  his  pocket.  Appellant's  theory  of  this  is  that  one  of  the  dollars 
Acker  passed  over  the  counter  in  treating  others  during  the  day,  and 
one  of  the  dollars  he  picked  up  on  the  floor  by  the  side  of  his  mattress 
where  appellant  had  been  sleeping.  This  dollar  was  returned.  This  is 
perhaps  a  sufficient  statement  of  the  case  to  discuss  the  questions. 

As  the  judgment  will  be  reversed  on  other  questions,  the  refusal  of  the 
application  for  continuance  and  the  overruling  of  the  motion  for  a  new 
trial  for  refusing  said  continuance  as  well  as  for  alleged  newly  discovered 
testimony,  will  not  be  discussed  as  they  cannot  arise  upon  another  trial 
as  presented.     The  witnesses  can  be  obtained. 

The  State,  over  objection,  was  permitted  to  prove  by  the  witnesses, 
Mallard  and  Ezell,  that  in  the  evening  after  defendant  was  arrested  they 
met  in  Ezell's  saloon,  and  that  Mallard  mixed  two  marked  dollars  that 
he  had  gotten  from  the  defendant  with  several  other  dollars,  and  that 
Wiley  Ezell  picked  out  the  two  marked  dollars  from  the  lot  and  identified 
the  same.  Appellant  urged  objection  to  this  as  hearsay  and  acts  done 
and  declarations  made  by  officers  and  other  parties  in  the  absence  of  the 
defendant.  ITiis  testimony  is  clearly  not  admissible,  but  the  bill  is 
qualified  by  the  court,  in  which  it  is  stated  there  was  no  question  made 
by  defendant  but  that  the  money  he  gave  Mallard  was  the  identical 
money  that  Ezell  and  others  had  marked  and  turned  over  to  Acker.  De- 
fendant's counsel  did  not  even  by  his  manner  of  cross-examination  ques- 
tion this  fact,  and  defendant  was  not  and  could  not  have  been  prejudiced 
by  such  testimony.  Perhaps  the  court  may  be  correct  in  stating  that 
under  the  peculiar  circumstances  appellant  may  not  have  been  injured, 
but  that  is  a  matter  of  speculation,  and  upon  another  trial  this  testimony 
should  not  be  admitted.  We  do  not  feel  called  upon  to  pass  upon  the 
question  whether  under  the  circumstances  stated  it  would  be  reversible. 

Another  bill  recites  that  on  the  morning  after  appellant  was  arrested, 
and  while  being  carried  to  the  courthouse,  after  complaint  had  been 
filed  against  him  for  tlfeft  of  Acker's  money,  defendant  told  him.  Mal- 
lard, that  he  had  found  $1  in  silver  on  or  near  the  bed  upon  which  Acker 
had  lain  in  his  place  of  business  after  Jim  Eoberson  had  taken  him  out, 
and  that  he  had  given  it  back  to  Acker  as  he  was  satisfied  that  it  was  his, 
and  he  gave  it  to  him  the  first  time  he  saw  him,  and  that  Acker  had 
changed  $1  in  silver  in  his  house  before  he  put  him  out  of  the  front  door. 
The  State  objected  to  this  as  self-serving.  Appellant  offered  this  as 
an  explanation  of  his  possession  in  connection  with  what  he  had  said  the 
evening  before  while  under  arrest  for  another  offense.  As  the  record 
presents  this  matter,  we  are  of  opinion  this  testimony  should  have  gone 
to  the  jury.  The  evening  before  he  was  under  arrest  for  another  offense, 
and  stated  to  the  officer,  when  that  officer  asked  him  where  he  had  gotten 
the  money  he  turned  over  to  him,  that  he  had  taken  it  in  in  his  course 
of  business  that  day.  This  was  said  with  reference  to  some  paper 
money  as  well  as  several  silver  dollars  turned  over  to  the  officer.  He 
had  not  then  been  charged  with  the  theft  of  this  money.  Complaint 
had  been  filed  for  another  offense,  and  while  taking  appellant  to  the 
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courthouse  the  next  morning  to  answer  this  charge  he  made  the  state- 
ment included  in  the  bill.  So  far  as  the  bill  shows^  this  was  the  first 
time  appellants  right  to  the  two  particular  dollars,  with  which  he  was 
charged  with  a  fraudulent  possession,  had  been  challenged.  Had  he  been 
charged  the  day  before  directly  by  the  oflBcer  with  the  theft  of  these  two 
dollars  from  Acker,  so  as  to  call  his  attention  to  it,  and  had  then  denied 
the  statement  the  following  morning,  same  might  have  been  objected 
to  as  self-serving.  But  as  this  matter  was  presented,  this  seems  to  have 
been  the  first  time  his  possession  of  the  property  was  directly  challenged ; 
at  least  we  so  imderstand  this  bill  of  exceptions.  Appellant  himself  testi- 
fied on  the  stand  that  the  facts  contained  in  the  statement  to  the  oflBcer 
were  true ;  that  is,  he  detailed  the  same  facts  before  the  jury,  and  desired 
in  his  application  for  continuance  to  have  a  witness  by  the  name  of 
McNair  present  to  corroborate  him  as  to  the  dollar  picked  up  on  the 
floor.  We  are  of  opinion,  under  the  peculiar  attitude  of  this  record,  this 
testimony  should  have  been  admitted. 

Among  other  things,  the  court  charged  the  jury,  as  follows :  "If  you 
shall  find  that  the  defendant  took  in  the  $2  in  silver  found  in  his  posses- 
sion by  Tom  Mallard  in  payment  for  "Frosty^'  sold  to  Ed  Acker,  or  if 
you  have  a  reasonable  doubt  thereof,  you  will  consider  his  explanation  as 
true  and  acquit  the  defendant.*'  Serious  objection  is  urged  to  this 
charge.  As  we  understand  the  facts  this  charge  is  not  correct  and 
limits  appellant's  right  to  be  acquitted  on  an  explanation  that  he  did 
not  make;  he  run  a  restaurant  on  one  side  of  his  house  and  on  the 
other  he  had  a  "Frosty  Joint*';  he  also  sold  ^confectionery  and  canned 
goods.  His  statement  to  the  oflficer  was  that  he  took  in  the  money  handed 
to  the  oflficer,  including  the  $2  in  silver  alleged  to  have  been  stolen,  in 
his  course  of  business.  He  did  not  confine  it  to  the  sale  of  Frosty  any 
more  than  he  did  to  money  taken  in  from  serving  customers  from  his 
restaurant  or  selling  canned  goods,  or  some  of  his  confectionery.  This 
charge  from  that  standpoint  was  erroneous.  Appellant's  contention  was 
that  after  the  matter  was  brought  to  his  attention  he  found  one  dollar 
on  the  floor  near  the  bed  where  Acker  had  been  sleeping,  and  that  the 
other  dollar  was  passed  over  the  counter  in  change.  So  there  is  no  testi- 
mony here  indicating  that  the  two  dollars  were  traded  to  appellant  for 
Frosty.  The  issue,  as  presented  by  the  testimony,  and  these  different 
statements,  under  the  evidence,  is  that  appellant  took  in  the  money  in 
his  course  of  business  during  the  day.  In  other  words,  this  included  his 
business  whatever  he  was  doing  there  in  his  place  of  business.  The 
other  statement  was  that  he  found  one  dollar,  and  that  appellant  passed 
the  other  over  the  counter  in  treating  two  or  three  parties  to  frosty,  in 
paying  for  the  frosty,  and  that  appellant  himself  drank.  There  is  a 
charge  at  length,  in  general  terms,  with  reference  to  reasonabe  expla- 
nation, etc.  Under  Wheeler  v.  State,  34  Texas  Crim.  Rep.,  350,  this 
charge  may  possibly  have  been  correct,  but  it  is  more  of  an  abstract  way 
of  presenting  the  question  than  a  direct  charge  on  the  facts.  If  appel- 
lant took  the  money  in  the  course  of  trade,  he  would  not  be  guilty  of 
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theft  from  the  person  as  charged  in  the  indictment;  if  he  picked  up 
one  dollar  from  the  floor  and  sold  frosty  for  the  other,  he  would  not  be 
guilty  of  theft  from  the  person.  This  is  the  case  as  made  by  the  facts 
80  far  as  explanation  and  appellant^s  case  are  concerned.  Nowhere  is 
there  any  evidence  that  appellant  took  in  $2  for  the  sale  of  frosty.  We 
would  suggest  again,  where  matters  of  this  sort  are  to  be  charged  to  the 
jury  and  are  called  for  by  the  facts,  that  direct  application  of  the  law 
to  the  facts  with  the  reasonable  doubt  attached  should  be  given  in  the 
charge  and  is  the  better  way  of  submitting  the  matter  to  a  jury.  Abstract 
propositions  do  not  usually  make  the  issue  clear  to  the  minds  of  the  jurors. 
But  this  charge  is  wrong  from  any  standpoint,  because  it  submits  the 
issue  for  acquittal  not  raised  by  the  facts,  and  left  to  the  jury  without 
law  applicable  to  appellant's  testimony  and  theory  of  the  case. 

Appellant  urges  objection  that  there  is  a  variance  between  the  allega- 
tion and  proof  as  to  the  character  of  money.  The  indictment  alleges 
that  there  were  "two  dollars  in  money,  lawful  currency  of  the  United 
States  of  America  and  of  the  value  of  $2.'^  The  evidence  is  that  it  was 
$2  in  silver.  An  examination  of  the  authorities  does  nol  sustain  this 
proposition  as  we  understand  them.  Currency  or  lawful  currency  is 
broad  enough  imder  the  decisions,  as  we  find  them,  to  include  gold  and 
silver  as  well  as  what  we  usually  term  paper  currency. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


J.  C.  Wilson  v.  The  State. 

No.  3765.     Decided  December  4.  1907. 

1, — Bnrfflary — Statement  of  Facts — ^Twenty-Day-Order. 

Where  upon  appeal  from  a  conviction  of  burglary  the  statement  of  facts  was 
filed  on  the  30th  of  July,  and  the  trial  court  adjourned  on  the  ninth  of  said 
month,  and  there  was  nothing  to  indicate  that  the  failure  to  have  the  statement 
filed,  arose  from  any  fault  of  the  trial  judge,  the  same  could  not  be  considered  on 
appeal.  Attention  is  called  to  the  Act  of  the  Thirtieth  Legislature  in  regard  to 
preparing  statement  of  facts. 

8. — Same— Practice  on  Appeal — Charge  of  Court. 

Unless  the  supposed  error  is  of  that  character  and  degree  which  would  be 
detrimental  to  appellant's  case  and  not  authorized  by  any  state  of  facts  prov- 
able under  the  allegation  of  the  indictment,  objections  to  the  court's  charge  can- 
not be  considered  in  the  absence  of  a  statement  of  facts. 

S. — Same — Charge  of  Court — Circumstantial  Evidence. 

Where  upon  trial  for  burglary,  the  charge  of  the  court  on  circumstantial 
evidence  was  in  accordance  with  the  authority  laid  down  by  this  court  there 
was  no  error.    Following  Smith  v.  State,  35  Texas  Crim.  Rep.,  618. 

4. — Same — ^Argument  of  Counsel— Withdrawal. 

Where  upon  trial  for  burglary  the  argument  of  counsel  was  based  on  the 
evidence,  and  besides  was  not  of  that  serious  nature  to  have  been  injurious  to 
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the  rights  of  defendant,  after  it  was  withdrawn  by  an  instruction  of  the  court, 
there  was  no  error. 

5. — Same — Practice  on  Appeal — ^Motion  For  Eehearing. 

Where  objection  to  the  court's  charge  was  not  raised  by  bill  of  exceptions  or 
motion  for  new  trial,  but  was  made  for  the  first  time  in  the  motion  for  rehear- 
ing in  the  appellate  court,  the  same  will  not  be  considered,  although  the  charge 
may  have  been  erroneous. 

Appeal  from  the  District  Court  of  Bastrop.  Tried  below  before  the 
Hon.  Ed.  R.  Sinks. 

Appeal  from  a  conviction  of  burglary;  penalty,  eleven  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  tlie  case. 

0.  Dickens,  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. — The  law 
provides  that  a  statement  of  facts  may  be  filed  after  the  adjournment  of 
the  term,  provided  an  order  is  obtained  to  that  effect,  but  the  statement 
must  be  filed  within  twenty  days.  This  was  the  law  before  the  Act  of  the 
Thirtieth  Legislature,  approved  May  25,  1907,  and  which  took  effect 
ninety  days  after  adjournment.  By  section  14  of  the  Act  of  the  Thir- 
tieth Legislature,  it  is  provided  that  a  statement  of  facts  may  be  filed 
within  thirty  days  after  the  adjournment.  This  law,  however,  did  not 
go  into  effect  until  the  24th  day  of  August,  1907,  and  this  appeal,  there- 
fore, is  under  the  old  law,  and  the  statement  of  facts  not  having  been 
filed  within  the  twenty  days,  the  State  contends  that  the  same  can  not 
be  considered  by  this  court.  If  we  exclude  the  day  of  adjournment,  then 
the  statement  of  facts  would  have  to  be  filed  on  the  30th,  but  the  statute 
using  the  word  within  twenty  days,  makes  the  last  day  in  which  the  state- 
ment of  facts  can  be  filed  the  29th  day  of  July,  1907.  The  State,  there- 
fore, moves  to  strike  out  the  statement  of  facts. 

Again,  if  appellant  should  attempt  to  bring  himself  within  the  act  of 
the  last  Legislature  giving  thirty  days  within  which  to  file  a  statement 
of  facts,  then  said  statement  of  facts  cannot  be  considered,  because  by 
section  5  of  said  act,  the  law  provides  that  the  testimony,  as  contained 
in  the  transcript,  shall  be  in  narrative  form.  The  statement  of  facts  that 
accompanies  this  record  comes  here  in  questions  and  answers,  and  there- 
fore can  not  be  considered. 

The  fourteenth  ground  of  the  motion  complains  that  the  court  charged 
on  circumstantial  evidence,  because  he  claims  that  the  charge  failed  to 
tell  the  jury  that  the  circumstantial  evidence  must  exclude  to  a  moral 
certainty  any  other  reasonable  hypothesis  other  than  the  guilt  of  the 
defendant.  Now  the  State  insists  that  the  charge  given  by  the  court  was 
equivalent  to  that  in  this  that  the  court  says,  ^The  circumstances  taken 
together,  must  be  of  a  conclusive  nature,  leading  on  the  whole  to  a  satis- 
factory conclusion  and  producing  in  effect  a  reasonable  and  moral  cer- 
tainty that  the  accused  and  no  other  person  conmiitted  the  offense/' 
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•  DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary. The  statement  of  facts  was  not  filed  within  the  time  allowed 
by  law.  Court  adjourned  on  the  9th  of  July,  and  the  statement  of  facts 
was  not  approved  by  the  district  judge  until  the  30th,  and  there  is  noth- 
ing before  the  court  to  indicate  that  the  failure  to  have  the  testimony 
filed  in  time  arose  from  any  fault  on  his  part.  We  would  observe,  in 
passing,  that  this  statement  of  facts  is  rather  voluminous ;  is  by  questions 
and  answers.  We  call  attention  to  the  act  of  our  last  Legislature  in 
regard  to  preparing  statement  of  facts  on  appeal  to  this  court  to  avoid 
complications  on  such  appeals. 

There  are  some  matters  urged  for  reversal  in  regard  to  the  charge  of 
the  court,  and  omissions  to  charge,  etc.,  which  questions  cannot  be  re- 
viewed in  the  absence  of  the  evidence.  Where  errors  of  commission  or 
omission  in  regard  to  the  court^s  charge  are  urged,  in  the  absence  of 
the  evidence  this  court  will  not  review  unless  the  supposed  error  was  of 
that  character  and  degree  which  would  be  detrimental  to  appellant's 
case  and  not  authorized  by  any  state  of  facts  provable  under  the  alle- 
gations of  the  indictment.  These  errors  are  not  of  that  character,  as  we 
view  them. 

The  charge  on  circumstantial  evidence  is  criticised,  but  the  same  we 
think  has  been  settled  adversely  to  appellant  in  Smith  v.  State,  35 
Texas  Crim.  Rep.,  618. 

The  exception  reserved  to  the  argument  of  counsel,  as  explained  by 
the  court,  shows  no  such  error  as  would  require  a  reversal. 

In  regard  to  the  argument  of  private  prosecuting  counsel,  Mr.  May- 
nard,  the  court  qualifies  this  bill  by  stating  that  the  matters  commented 
on  by  counsel  were  introduced  in  evidence.  The  bill  of  exception  re- 
served to  the  argument  of  the  district  attorney  is  qualified  by  the  court, 
in  which  it  is  stated  Mr.  Jones  withdrew  all  the  comment  from  the  jury 
and  the  court  instructed  them  to  disregard  it.  We  believe  the  com- 
ments were  not  of  that  serious  character,  in  the  face  of  this  qualification 
of  the  bill,  that  would  require  a  review. 

As  the  record  is  presented  to  us,  we  find  no  such  matters  as  require 
a  reversal  of  the  judgment  and  it  is  therefore  affirmed. 

Affi/rmed. 

Henderson,  Judge,  absent. 

ON  rehearing. 

December  4,  1907. 

DAVIDSON,  Presiding  Judge. — On  a  former  day  of  this  term  the 
judgment  herein  was  affirmed.  Motion  for  rehearing  is  filed  alleging 
the  court  erred  in  not  considering  the  record.  If  this  applies  to  the 
statement  of  facts,  the  court  did  not  consider  it  for  reasons  stated  in 
opinion,  which  we  deem  unnecessary  to  review. 

It  is  claimed,  as  a  second  proposition,  that  the  court  erred  in  not  con- 
sidering defendant's  several  bills  of  exception.     There  are  two  bills  con- 
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tained  in  the  record  independent  of  the  statement  of  facts  Nos.  7  and  8, 
reserved  to  argument  of  State's  counsel.  An  inspection  of  the  original 
opinion  will  show  that  these  matters  were  passed  on.  We  have  reviewed 
these  bills  again  and  are  of  the  opinion,  as  we  were  before,  that  they  are 
not  of  sufficient  importance  to  require  a  reversal.  If  the  argument  is  of 
such  a  vicious  character  as  tends  to  bring  about  a  conviction,  or  the  en- 
hancement of  punishment  if  the  party  should  be  guilty,  and  this  is  made 
to  appear,  it  might  be  sufficient  to  justify  a  reversal  of  the  judgment, 
although  such  argument  may  have  been  withdrawn  from  the  jury  and 
they  instructed  to  disregard  it,  but  we  do  not  think  the  character  of  argu- 
ment contained  in  the  bill  comes  within  that  line  of  authority. 

The  only  exception  reserved  to  the  court's  charge  is  in  regard  to  cir- 
cumstantial evidence,  which  was  treated  in  the  opinion  and  we  have  re- 
viewed it  again,  and  think  we  were  correct  under  the  authorities  cited. 

There  are  some  exceptions  to  the  failure  of  the  court  to  charge  the 
law  applicable  to  certain  phases  of  the  testimony,  which  is  asserted  in 
the  motion  for  a  new  trial  to  have  been  omitted,  but  there  are  no  bills 
presenting  this  matter  and  the  statement  of  facts  not  being  before  ns, 
we  do  hot  know  whether  these  omissions  were  wrong  or  not.  The  pre- 
sumption is  that  the  action  of  tjie  trial  court  is  correct  unless  it  be 
shown  to  be  otherwise  on  appeal. 

In  the  motion  for  rehearing  appellant  for  the  first  time  complains  of 
the  following  charge:  "If  you  believe  from  the  evidence  that  a  watch 
was  stolen  from  said  house,  and  you  further  believe  from  tlie  evidence 
that  defendant  purchased  said  watch,  you  will  find  him  not  guilty.** 
In  the  first  place,  under  the  construction  placed  on  article  723,  Code 
Criminal  Procedure,  it  is  too  late  to  raise  errors  on  the  charge  for  the 
first  time  on  appeal.  This  question  was  not  called  to  the  attention  of  the 
trial  court  either  by  bill  of  exceptions  or  exception  in  motion  for  a  new 
trial,  but  we  are  of  opinion  that  the  charge  is  correct  if  the  State  relied 
upon  the  possession  of  a  watch  that  may  have  been  stolen  from  the  house 
as  a  fact  to  connect  appellant  back  with  the  breaking  and  if  he  was  found 
in  possession  of  the  watch  taken  from  the  house  recently  after  the  break- 
ing of  the  house,  it  would  be  evidence  going  to  show  that  he  was  the 
party  who  entered  the  house.  If  he  gave  a  statement  by  way  of  explana- 
tion of  his  possession  showing  that  he  purchased  it  or  he  introduced  evi- 
dence to  the  effect  that  he  purchased  it,  the  court  should  have  charged 
as  he  did ;  at  least  the  court  should  have  instructed  the  jury  that  if  they 
should  find  from  the  testimony  that  appellant  purchased  the  watch  or  had 
a  reasonable  doubt  of  that  fact  they  should  acquit  him.  We  have  com- 
mended this  character  of  charge  heretofore,  but  as  before  stated,  it  can- 
not be  considered  because  no  exception  was  reserved,  and  it  is  for  the 
first  time  suggested  in  the  motion  for  rehearing. 

As  the  record  is  presented  to  us  we  do  not  believe  there  is  any  suf- 
ficient merit  in  the  motion  for  rehearing  to  set  ^side  the  former 
affirmance,  and  the  motion  for  rehearing  is  overruled. 

Overruled. 

Henderson,  Judge,  absent. 
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Hut  Spicee  v.  The  State. 

No.  3622.     Decided  June  26,  1907. 

1. — ^Forgery — ^Motion  in  Arrest  of  Judgment — ^Indictment — ^Endorsement. 

In  a  prosecution  for  forgery  it  is  not  necessary  to  constitute  this  offense  that 
the  alleged  forged  instrument  must  be  a  full  and  complete  one;  if  it  be  com- 
plete so  far  as  the  maker  is  concerned  it  is  a  sufficient  basis  for  a  charge  on 
forgery,  and  the  objection  that  the  same  bore  no  endorsement  was  untenable  in  a 
motion  in  arrest  of  judgment. 

t. — Same — ^Variance — ^Name  of  Party  Injured.  « 

Where  upon  trial  for  forgery  the  issue  of  variance  in  the  name  of  the  party 
injured  was  properly  submitted  to  the  jury,  who  found  against  defendant  on  the  evi- 
dence submitted,  there  was  no  error.  Following  Nichols  v.  State,  39 .  Texas 
Crim.  Rep.,  80;  44  S.  W.  Rep.,  1091;  Davis  v.  State,  34  Texas  Crim.  Rep.,  117; 
29  S.  W.  Rep.,  478. 

8. — Same--Cliarge  of  Conrt — ^Eight  to  be  Heard  by  ConnseL 

Where  upon  trial  for  forgery,  the  court  charged  the  jury  that  the  remarks 
of  counsel  should  not  be  considered  by  them  as  evidence  of  any  fact  in  the  case, 
nor  for  any  purpose  unless  such  arguments  or  remarks  were  justified  by  the 
evidence  or  a  reasonable  deduction  therefrom,  the  same  was  not  calculated  to 
impress  the  jury  with  the  fact  that  the  legitimate  argument  of  defendant's 
attorney  could  not  be  considered  by  them. 

4. — Same — Comparison  of  Handwriting — Signature  of  Instrument. — ^Experts. 

Where  upon  trial  for  forgery  the  defendant  positively  denied  under  oath,  that  the 
signature  to  the  alleged  forged  instrument  was  made  by  him,  and  in  his  hand- 
writing, and  it  was  not  shown  that  either  he  himself  wrote  the  instrument  or  was 
the  principal  in  some  way  connected  with  its  execution,  he  could  not  be  con- 
victed under  the  statutes,  article  749,  Code  Criminal  Procedure,  of  forgery  by 
evidence  resting  alone  upon  a  comparison  of  the  handwriting  by  testimony  of 
experts;  but  other  evidence  was  required  to  show  that  defendant  wrote  the 
instrument,  and  the  passing  of  the  same  is  not  sufficient  to  sustain  a  convic- 
tion of  forgery. 

5. — Same — ^Examination  of  Witnesses  by  Conrt. 

See  opinion  with  reference  to  the  practice  of  the  court  examining  witnesses  in 
the  trial  of  criminal  cases. 

6. — Same — ^Practice — ^Examination  of  Witnesses  by  State's  ConnseL 

Where  upon  trial  for  forgery  the  question  of  defendant's  confession  was 
presented  to  the  court  by  counsel,  while  the  jury  was  retired,  and  the  court 
ruled  that  there  was  not  a  sufficient  predicate  for  the  introduction  of  such 
testimony,  it  was  improper,  after  the  jury  was  returned,  for  State's  counsel  to 
propound  questions  to  the  witnesses  with  reference  to  said  confession,  and  caus- 
ing defendant's  counsel  to  object  in  the  presence  of  the  jury.  Following  Alex- 
ander V.  State,  21  Texas  Crim.  App.,  406. 

7. — Same — Confessions  Xnst  be  in  Writing. 

Under  the  late  statutes,  confessions  cannot  be  introduced  unless  reduced  to 
writing,  even  if  warning  has  been  given. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  the 
Hon.  J.  H.  Calhoun. 

Appeal  from  a  conviction  of  forgery;  penalty,  three  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 
Vol.  52  Crim.— 12 
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Hardwicke  &  HardwicJce,  for  appellant. — On  question  of  conduct  of 
Staters  counsel  in  propounding  questions  to  witnesses:  Alexander  v. 
State,  21  Texas  Crim.  App.,  406.  On  question  of  variance:  Davis  v. 
State,  34  Texas  Crim.  Rep.,  117;  29  S.  W.  Rep.,  478.  On  question  of 
court  interrogating  witness:  Hopperwood  v.  State,  39  Texas  Crim. 
Rep.,  15;  44  S.  W.  Rep.,  841;  Harris  v.  State,  37  Texas  Crim.  Rep., 
441;  36  S.  W.  Rep.,  88. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  forgery, 
his  punishment  being  assessed  at  three  years  confinement  in  the  peni- 
tentiary. 

The  indictment  contained  two  counts,  the  first  charging  forgery  of  the 
following  instrument : 

"Abilene,  Texas,  Jan,  10th,  1907.     N"o 

"The  Citizens  National  Bank  of  Abilene. 

"Pay  to  Hut  Spicer,  or  order,  $15  (fifteen  dollars) Dollars. 

"W.  P.  Caats,  Abilene,  Texas.'' 

The  second  count  was  for  passing  the  same  instrument  with  the  further 
statement  endorsed  on  the  back : 

"Abilene,  Texas,  Jan.  10th,  1907.     No 

"The  Citizens  National  Bank  of  Abilene,  Texas. 

"Pay  to  Hut  Spicer,  or  order,  $15  (fifteen  dollars) Dollars. 

^TV.  P.  Caats,  Abilene  (endorsed  on  back),  Hut  Spicer,  Abilene.*' 

The  conviction  was  under  the  first  count  for  forgery.  Motion  in 
arrest  of  judgment  was  urged  because  the  instrument  was  not  endorsed 
and  therefore  not  such  a  valid  instrument  as  constituted  the  basis  of 
forgery.  This  position  is  not  correct.  It  is  not  necessary  to  constitute 
forgery  that  the  instrument  be  a  full  and  complete  one;  if  it  was  com- 
plete so  far  as  the  maker  is  concerned,  it  is  a  suificient  basis  for  a  charge 
on  forgery. 

It  was  contended  below  and  urged  here  that  there  was  a  variance, 
first,  as  between  the  name  W.  P.  Caats,  signed  to  the  instrument,  and  the 
name  W.  P.  Coats  intended  to  be  signed.  The  other  question  of  vari- 
ance arises  under  the  contention  that  the  name  Spicer  appears  to  be 
Spice.  There  was  testimony  introduced  in  regard  to  both  issues  pro  and 
con.  The  question  was  submitted  as  an  issue  to  the  jury  for  their  de- 
cision as  to  the  variance,  and  this  was  correct,  in  so  far  as  the  supposed 
variance  between  Spicer  and  Spice  is  concerned  under  the  facts.  See 
Nichols  V.  State,  39  Texas  Crim.  Rep.,  80;  44  S.  W.  Eep.,  1091.  As  to 
the  supposed  variance  in  the  names  of  Caats  and  Coats,  there  is  nothing 
in  the  contention.  The  precise  question  here  raised  was  decided  ad- 
versely to  appellant  in  Davis  v.  State,  34  Texas  Crim.  Eep.,  117;  29  S. 
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W.  Kep.,  478.     The  two  cases  cited,  supra,  Nichols  and  Davis,  are 
decisive  of  these  questions  adversely  to  appellant. 

This  portion  of  the  charge  is  criticised:  "If  the  attorneys  for  the 
defendant  or  the  attorney  for  the  State  during  the  argument  of  this 
case  made  any  remarks  or  statements  as  to  the  defendant  or  any  witness, 
you  will  not  consider  any  such  remarks,  if  any,  as  evidence  of  any  fact 
in  the  case.  Nor  shall  you  consider  same  for  any  purpose  whatsoever 
unless  same  was  justified  by  the  evidence  or  reasonable  deductions  there- 
from.*' The  right  of  the  defendant  to  be  represented  by  counsel  and  be 
heard  by  counsel  and  by  himself,  is  a  right  guaranteed  by  the  Constitu- 
tion, set  forth  in  the  Bill  of  Rights,  and  the  court  could  not  bar  the 
accused  of  this  right  but  should  afford  ample  opportunity  for  his  asser- 
tion of  the  right,  and  should  be  careful  not  to  infringe  this  right  in 
remarks  or  in  a  charge  to  the  jury.  See  Roe  v.  State,  25  Texas  Crim. 
App.,  33;  8  S.  W.  Rep.,  463,  for  a  discussion  of  this  subject.  But  an 
inspection  of  the  charge  by  the  court,  in  our  judgment,  does  not  show 
an  infringment  of  the  right  of  appellant.  It  only  informs  the  jury 
that  the  remarks  of  counsel  should  not  be  considered  by  them  as  evidence 
of  any  fact  in  the  case,  nor  for  any  purpose  unless*  such  argument  or 
remark  was  justified  by  the  evidence  or  reasonable  deductions  there- 
from. We  are  of  opinion  that  this  was  not  calculated  to  impress  the 
jury  with  the  fact  that  tlie  legitimate  argument  of  appellant's  attorneys 
could  not  be  considered  by  them.  It  is  a  correct  statement,  we  think, 
that  the  argument  shall  not  be  considered  evidence  of  a  fact.  But,  as 
stated  by  the  court,  it  is  the  deductions  from  the  facts ;  that  is,  they  were 
authorised  to  consider  these  arguments  or  remarks  where  justified  by  the 
evidence  or  deductions  from  the  evidence. 

We  are  of  opinion  that  the  evidence  is  sufficient.  Appellant  carried 
the  forged  check  to  the  witness  Clark,  and  stated  that  he  secured  it  from 
Coats,  a  ranchman,  who  lived  north  of  Abilene.  Coats  testified  he  did 
not  sign  the  note  or  authorize  his  name  signed  to  it.  If  it  was  intended 
to  sign  the  name  of  Coats,  of  course,  appellant  knew  that  he  had  no  such 
authority,  and  he  knew  that  Coats  had  not  signed  it.  If  it  was  the  name 
of  a  fictitious  person,  appellant  knew  that  it  was  a  forgery,  because  he 
stated  that  it  was  the  signature  of  Coats.  We  are  of  opinion  that  this 
is  sufficient  evidence  to  show  that  this  was  a  forgery.  His  contention 
was  that  he  was  drunk  at  the  time,  and  so  drunk  that  if  he  made  or 
passed  the  instrument  he  had  no  recollection  of  it.  This  question 
was  submitted  to  the  jury  by  proper  instruction.  It  may  be  further 
stated  that  shortly  after  passing  the  instrument,  and  during  the  same 
day,  or  that  night,  appellant  left  Abilene,  going  east  on  the  T.  &  V. 
Railway,  and  was  arrested  in  Collin  County. 

As  the  case  is  presented,  we  are  of  opinion  there  are  no  such  errors 
in  the  record  as  would  require  a  reversal  of  the  judgment,  and  it  is, 
therefore,  afllrmed. 

Afii^fned, 
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ON  REHEARING. 
December  4,  1907. 

DAVIDSON,  Presiding  Judge. — We  aflfirmed  this  judgment  at  the 
recent  Austin  term.  Among  other  grounds  of  the  motion  for  rehearing 
appellant  insists  that  we  are  in  error  in  affirming  the  judgment  wherein 
we  held  the  evidence  was  sufficient.  Upon  a  further  and  more  critical 
examination  of  the  record  we  are  led  to  believe  this  contention  is  sound. 

The  check  declared  upon  was  a  forgery.  The  question  here  is,  was 
appellant  guilty  of  the  forgery  ?  If  appellant  committed  the  forgery,  or 
if  he  was  present  and  aided  or  assisted  or  advised  another  to  write  the 
instrument,  he  would  be  guilty.  The  State  relied,  as  we  now  understand 
the  record,  mainly,  if  not  almost  exclusively,  upon  the  testimony  of 
experts  in  regard  to  handwriting.  The  evidence  shows  that  appellant 
carried  the  instrument  to  the  witness,  Clark,  and  asked  him  to  cash  it. 
During  the  conversation  between  appellant  and  Clark,  appellant  told  him 
that  the  instrument  was  signed  by  Coats.  Gleorge  W.  P.  Coats  was 
placed  upon  the  stand  and  testified  that  he  did  not  sign  the  instrument 
or  authorize  his  name  to  be  placed  to  the  document.  It  seems  there 
were  other  people  in  that  section  bearing  the  name  of  Coats.  However, 
it  is  shown  that  appellant  stated  to  Clark  that  it  was  the  Coats  who 
lived  north  of  Abilene  and  was  a  ranchman.  No  other  man  by  the  name 
of  Coats  was  introduced  as  a  witness.  Coats  stated  the  signature  to  the 
instrument  was  not  in  his  handwriting.  Appellant  denied  under  oath 
that  he  signed  or  executed  the  instrument;  denied  all  knowledge  of  the 
instrument;  denied  even  any  recollection  of  having  the  instrument  or 
having  passed  it;  that  he  was  drunk  during  the  evening  and  had  no 
recollection  of  the  occurrence  whatever;  but  he. states  positively  that  he 
did  not  sign  the  name  of  Coats,  and  that  the  signature  to  the  instrimient 
was  not  in  his  handwriting.  At  the  time  appellant  passed  the  instru- 
ment to  Clark  he  wrote  his  name  across  the  back  of  it.  Five  experts,  in 
regard  to  handwriting,  were  introduced;  after  qualifying  themselves, 
some  of  them  stated  that  appellant^s  handwriting  as  shown  by  his  en- 
dorsement on  the  instrument  was  not  the  same  as  that  in  the  body  of  the 
instrument;  some  of  them  testified  that  there  was  a  similarity  between 
the  two,  and  two  or  three  of  them  testified  that  in  their  opinion  the  same 
man  that  wrote  appellant's  name  on  the  back  wrote  the  body  of  the  in- 
strument. This  is  about  the  substance  of  the  case  so  far  as  the  execu- 
tion of  the  instrument  is  concerned. 

Appellant  was  convicted  of  forgery  and  not  of  passing  a  forged 
instrument.  Before  appellant  could  be  convicted  of  forgery  it  must  be 
shown  that  he  either  himself  wrote  the  instrument  or  was  a  principal 
in  some  way  connected  with  the  execution.  This,  under  the  statute,  can- 
not be  done  alone  by  comparison  of  the  handwriting  where  the  party 
denies  the  instrument  under  oath.  Article  794  of  the  Code  of  Criminal 
Procedure,  is  as  follows :  "It  is  competent  in  every  case  to  give  evidence 
of  handwriting  by  comparison  made  by  experts  or  by  the  jury;  but  proof 
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by  comparison  only  shall  not  be  suflScient  to  establish  the  handwriting  of 
a  witness  who  denies  his  signature  under  oath."  The  evidence  on  the 
part  of  the  experts,  in  regard  to  the  handwriting,  is  about  equally  bal- 
anced that  the  same  party  who  wrote  appellant's  name  on  the  back  of  the 
instrument  wrote  the  body  of  the  instrument,  but  if  all  of  them  had 
testified  that  in  their  opinion  the  handwriting  was  the  same,  it  would 
not  have  been  sufficient,  under  this  statute,  if  this  was  the  only  evidence, 
because  the  statute  says  it  would  not  be  sufficient.  There  must  be  other 
evidence  in  order  to  show  that  appellant  wrote  the  instrument.  That  he 
passed  the  instrument  is  conclusively  shown  by  Clark ;  that  appellant 
stated  that  it  was  a  check  given  by  Coats  is  testified  to  by  Clark.  It  was 
shown  with  reasonable  certainty  that  the  instrument  was  a  forgery  by 
somebody.  The  fact  of  its  being  in  appellant^s  possession  and  the 
divided  testimony  of  the  experts  in  regard  to  the  handwriting  constitutes 
the  State's  case,  together  with  the  further  fact  that  Clark  states  appel- 
lant informed  him  that  it  was  a  check  given  by  Coats. 

There  are  some  other  questions  in  the  case  on  very  close  lines  not  dis- 
cussed in  the  former  opinion ;  one  was  with  reference  to  the  action  of  the 
court  examining  a  witness  and  the  manner  of  it.  It  is  contended  this 
was  error,  especially  in  view  of  the  fact  and  manner  of  the  court  in  ex- 
amining the  witness.  As  we  have  said  heretofore  in  other  cases,  the 
court  should  avoid  this  course  of  conduct.  In  some  cases  it  may  not  be 
of  sufficient  importance  to  reverse  the  judgment,  while  in  others  it  may 
be.  For  a  discussion  of  these  matters  see  Hopperwood  v.  State,  39 
Texas  Crim.  Rep.,  15 ;  44  S.  W.  Rep.,  841,  and  Harris  v.  State,  37  Texas 
Crim.  Rep.,  441 ;  36  S.  W.  Rep.,  88. 

Another  matter  is  urged,  to  wit:  the  action  of  the  district  attorney 
asking  the  witness  in  regard  to  the  confessions  of  appellant.  The  matter 
in  substance,  as  shown  by  the  bill,  is  about  as  follows :  When  the  officer 
was  placed  on  the  stand  to  lay  a  predicate  for  the  introduction  of  the 
confessions,  the  jury  was  retired;  after  hearing  the  matter  the  court 
decided  the  confessions  were  inadmissible ;  that  the  jury  were  returned  to 
the  court  room  and  the  district  attorney  proceeded  to  ask  the  witness 
again  in  regard  to  the  confessions  of  appellant  after  the  court's  prior  rul- 
ing excluded  it,  forcing  the  appellant  to  object  in  the  presence  of  the 
jury  to  such  conduct.  This  character  of  conduct  should  not  be  per- 
mitted. See  Alexander  v.  State,  21  Texas  Crim.  App.,  406.  This  may 
have  had  a  serious  bearing  upon  the  minds  of  the  jury,  leading  them  to 
believe  that  appellant  had  made  confessions  and  he  was  afraid  to  let  the 
jury  know  the  facts  in  regard  to  same.  This  will  not  arise  upon  another 
trial  we  apprehend,  by  reason  of  the  late  statute  prohibiting  such  con- 
fessions unless  reduced  to  writing,  even  if  warning  has  been  given. 

After  a  more  careful  revision  of  the  record,  and  the  suggestions  in  re- 
gard to  the  matters  urged  pro  and  con,  we  are  led  to  believe  that  the 
former  opinion  was  erroneous  in  affirming  this  judgment  in  regard  to 
the  question  of  forgery. 


Digitized  by  VjOOQ  IC 


182  52  Texas  Criminal  Reports.  [Tyler, 

The  motion  for  rehearing  is  granted,  and  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded, 
Henderson,  Judge,  absent. 

[Motion  for  rehearing  granted  December  4,  1907. — Reporter.] 


Bill  McKinley  v.  The'  State. 

No.  3720.     Decided  December  4,  1907. 

1. — ^Looal  Option — ^Evidence — Gift. 

Where  upon  trial  for  a  violatiton  of  the  local  option  law  it  appeared  that  de- 
fendant was  a  whisky  drummer,  it  was  error  to  force  him  over  his  objection  to 
testify  on  cross-examination  that  the  house  for  which  he  took  orders  furnished 
him  free  sample  whisky,  which  he  would  treat  out  among  his  customers  at  his 
discretion. 

%, — ^Argument  of  Counsel — Charge  of  Court. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  counsel 
in  his  closing  argument  stated  that  he  would  believe  the  negro  State's  witness 
before  he  would  believe  a  man  like  the  defendant,  who  had  time  and  again  paid 
the  penalty  for  violating  the  local  option  law,  and  who  went  around  over  the 
country  manifestly  without  any  principle,  bootlegging  whisky  in  open  violation 
of  the  local  option  law,  and  that  he  wanted  the  jury  to  convict  the  defendant 
on  the  evidence  in  the  case,  and  there  was  no  such  testimony  in  the  case.  Held, 
reversible  error,  although  the  court  instructed  the  jury  not  to  consider  such 
remarks. 

8. — Same — ^Withdrawal  of  Illegal  Argrument — Practice. 

Usually  the  instruction  of  the  court  to  the  jury  to  disregard  unwarranted 
remarks  by  counsel  will  be  regarded  sufficient  to  prevent  a  reversal,  but  where 
they  are  of  a  very  damaging  character,  and  in  cases  that  inflame  or  have  a 
tendency  to  inflame  the  public  mind,  a  different  rule  obtains.  See  opinion  which 
condemns  such  practice. 

4. — Same — Sale,  DelLnition  of — Charge  of  Court. 

Where  upon  trial  for  a  ^violation  of  the  local  option  law,  the  evidence  showed 
that  defendant  made  the  sale  by  taking  money  in  exchange  for  whisky,  which 
the  defendant  denied,  there  was  no  error  in  the  court's  refusal  to  define  a  sale 
in  his  charge  to  the  jury. 

Appeal  from  the  County  Court  of  Hopkins.  Tried  below  before  the 
Hon.  T.  J.  Eussell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Z>.  Thornton,  for  appellant. — On  question  of  admitting  illegal  testi- 
mony as  to  giving  away  whisky :  Malcolmson  v.  State,  25  Texias  Crim. 
App.,  267;  Bell  v.  State,  56  S.  W.  Rep.,  913.  On  question  of  sale: 
Strickland  v.  State,  47  S.  W.  Rep.,  720.  On  question  of  argument  of 
counsel:  Barnett  v.  State,  50  Texas  Crim.  Rep.,  538;  17  Texas  Ct.  Rep., 
971. 

F.  J.  MrCord,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON",  Presiding  Judge. — This  is  a  conviction  for  violating 
the  local  option  law.  The  State's  case  was  made  by  the  testimony  of  a 
negro  witness  testifying  positively  to  the  fact  that  he  bought  a  bottle 
of  whisky  from  appellant ;  that  he  paid  appellant  the  money  and  appel- 
lant told  him  to  go  into  the  back  room  of  the  house  where  they  were  and 
he  would  find  it  sitting  on  the  table;  he  went  as  directed  and  got  the 
whisky.  Appellant  testified  in  his  own  behalf  positively  that  no  such 
transaction  occurred.  Over  appellant's  objection  he  was  required  to 
answer  that  for  quite  a  while  he  was  a  whisky  drummer;  that  he  had 
been  engaged  in  taking  orders  for  whisky  some  five  or  six  years,  and 
that  the  house  for  which  he  took  orders  furnished  him  free  sample 
whisky,  which  he  would  treat  out  among  his  customers  at  his  discretion. 
The  amount  of  whisky  furnished  depended  upon  the  amount  of  busi- 
ness appellant  did  for  his  house;  when  he  would  send  in  a  good  number 
of  orders  he  would  get  more  samples  than  when  his  business  was  dull. 
Various  objections  were  urged  to  the  introduction  of  this  testimony, 
which  we  think  were  well  taken.  See  Bell  v.  State,  56  S.  W.  Rep.,  913; 
Harris  v.  State,  17  Texas  Ct.  Rep.,  815;  and  Harris  v.  State,  50  Texas 
Crim.  Rep.,  411 ;  17  Texas  Ct.  Rep.,  270. 

In  making  his  closing  speech  the  county  attorney  used  the  following 
language:  "Gentlemen  of  the  jury,  I  want  you  to  convict  this  de- 
fendant on  the  evidence  in  this  case.  It  is  true  he  testifies  in  his  own 
behalf  that  he  did  not  sell  whisky  to  the  prosecuting  witness,  but  the 
prosecuting  witness  says  that  he  did,  and  it  is  true  the  prosecuting 
witness  is  a  negro,  but  I  would  believe  the  negro  before  I  would  believe  a 
man  like  the  defendant,  who  has  time  and  again  paid  the  penalty  for 
the  violation  of  the  people's  local  option  law,  and  goes  manifestly  with- 
out any  principle  around  over  the  country  bootlegging  whisky  in  open 
violation  of  our  local  option  law ;  and  that  is  the  kind  of  a  man  that  is 
being  tried  before  you."  The  bill  recites  these  remarks  were  not  sup- 
ported by  the  evidence  in  the  case;  that  they  were  immaterial  and 
irrelevant,  outside  of  the  record,  and  were  erroneously  recited  by  the 
county  attorney.  Exception  was  reserved.  It  is  further  shown  that 
the  court  instructed  the  jury  not  to  consider  such  remarks,  but  it  is 
claimed  that  such  instructions  did  not  withdraw  the  prejudice  created 
thereby  from  the  minds  of  the  jury.  There  was  no  evidence  in  the 
record  that  appellant  had  been  previously  convicted  for  violations  of 
the  local  option  law,  nor  to  the  effect  that  he  had  been  bootlegging 
whisky  over  the  country.  Appellant  had  not  put  his  character  at 
issue.  Permitting  attorneys  for  the  prosecution  to  dwell  in  argument 
on  the  character  of  a  defendant  when  not  in  issue,  in  a  way  calculated 
to  prejudice  him  before  the  jury,  is  error.  See  Turner  v.  State,  39 
Texas  Crim.  Rep.,  322 ;  Pollard  v.  State,  33  Texas  Crim.  Rep.,  197. 
Nor  is  vituperative  and  abusive  argument  permissible,  and  a  conviction 
obtained  in  this  manner  is  unlawful,  and  where  the  record  on  appeal 
shows  such  was  permitted  to  prejudice  the  accused  before  the  jury,  the 
appellate  court  should  not  hesitate  to  set  it  aside.     See  Crawford  v. 
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State,  15  Texas  Crinu  App.,  501,  and  Parks  v.  State,  35  Texas  Crim. 
Rep.,  378.  And  it  is  error  for  counsel  in  argument  to  state  facts  not 
in  evidence.  See  Tillery  v.  State,  24  Texas  Crim.  App.,  251;  Orman 
V.  State,  24  Texas  Crim.  App.,  495 ;  Clark  v.  State,  23  Texas  Crim.  App., 
260 ;  Robbins  v.  State,  47  Texas  Crim.  Rep.,  312 ;  11  Texas  Ct.  Rep.,  560 ; 
Bell  V.  State,  56  S.  W.  Rep.,  913;  Harris  v.  State,  17  Texas  Ct.  Rep., 
815 ;  Harris  v.  State,  50  Texas  Crim.  Rep.,  411 ;  17  Texas  Ct.  Rep.,  270; 
70  S.  W.  Rep.,  218;  9  Texas  Ct.  Rep.,  813,  and  White's  Code  of  Crim. 
Proc.,  pages  498,  500  and  501,  for  collation  of  authorities.  In  our  opin- 
ion the  statements  in  the  argument  of  the  closing  speech  for  the  State  were 
of  such  character  that  the  conviction  ought  not  to  be  permitted  to  stand. 
Usually  the  instruction  of  the  court  to  the  jury  to  disregard  unwarranted 
remarks  by  counsel  will  be  regarded  sufficient  to  prevent  a  reversal,  but 
where  they  are  of  a  very  damaging  character  and  in  cases  that  inflame  or 
have  a  tendency  to  inflame  the  public  mind,  a  different  rule  obtains.  Not 
only  was  the  character  assailed,  but  statements  of  fact  made  which,  if 
in  existence,  were  not  permitted  to  go  before  the  jury.  We  wish  to 
emphasize  our  condemnation  of  the  practice  of  permitting  matters  of 
this  sort  to  occur  and  then  seeking  to  withdraw  them  from  the  jury 
by  charges,  and  we  want  to  emphasize  again  that  it  is  wholly  unnecessary 
to  jeopardize  convictions  by  this  line  of  conduct.  The  Constitution  and 
the  laws  of  the  State  guarantee  a  man  a  trial  and  a  fair  trial  on  the 
facts  and  the  law  of  his  case,  and  it  is  not  legal  that  matters  and  facts 
of  this  character  can  be  introduced  in  the  argument  to  the  jury  or  by 
counsel  in  the  argument,  even  when  if  offered  through  witnesses  they 
would  have  been  admissible ;  the  damage,  therefore,  would  be  the  greater 
where  the  facts  were  not  admissible  at  all.  It  is  a  dangerous  practice 
even  for  the  court  to  admit  testimony  that  is  illegal  anS  then  undertake 
to  withdraw  it  in  his  charge,  and  this  court  has  had  occasion  to  reverse 
judgments  on  account  of  this  practice.  We  make  all  due  allowance, 
and  in  fact  the  writer  would  rather  commend  attorneys'  diligence  in 
representing  their  side  of  the  case,  but  not  to  the  extent  of  going  outside 
of  the  record  and  introducing  matters  of  fact  in  an  argument  not  tes- 
tified before  a  jury,  and  especially  facts  which  would  not  be  admissible 
if  offered. 

Under  the  facts  of  this  case,  we  hardly  think  it  was  error  of  sufficient 
importance  to  reverse  the  case  because  the  court  did  not  define  a  sale. 
There  is  no  question  under  the  State's  view  of  the  record  that  appellant 
made  the  sale  by  taking  the  money  in  exchange  for  the  whisky.  Under 
appellant's  view  of  it  the  entire  transaction  was  denied.  The  facts  in 
a  case  sometime  require  a  court  to  define  to  the  jury  what  it  takes  to 
constitute  a  sale,  but  we  think  that  rule  does  not  apply  in  a  case  where 
the  facts  are  as  detailed  in  this  record. 

The  matter  of  continuance  is  not  discussed;  the  witness  can  be  ob- 
tained on  another  trial. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 
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John  Fay  v.  The  State. 

No.  3756.     Decided  December  4,  1907. 

1. — ^Knrder — Alibi — Chargre  of  Court. 

Where  upon  trial  for  murder  tlie  defense  was  an  alibi,  and  the  court  gave  a 
sufficient  charge  upon  this  subject,  there  was  no  error  in  refusing  a  special 
charge  on  the  same  subject. 

8. — Same — ^Evidence — ^Expert  Opinion. 

Where  upon  trial  for  murder  the  evidence  showed  that  a  physician  was  called 
upon  to  visit  the  body  of  deceased,  who  made  a  post-mortem  examination,  and 
thereupon  testified  that  according  to  his  opinion,  after  examining  the  wounds  on 
the  body  of  deceased  that  they  were  the  cause  of  the  death  of  the  deceased;  and 
besides  there  was  other  evidence  independent  of  this  testimony  as  to  the  cause 
of  the  death  of  the  deceased,  there  was  no  error. 

S. — Same — ^Eyidence — Res  Gestae. 

Where  upon  trial  for  murder  the  evidence  showed  that  deceased's  husband 
succeeded  in  getting  away  from  defendant  after  being  assaulted  by  him,  and  after 
defendant  killed  deceased,  there  was  no  error  to  permit  testimony  to  show  the  condi- 
tion and  appearance  of  said  husband  a  few  minutes  after  the  homicide  and  within 
three  or  four  hundred  yards  of  the  scene  thereof;  the  assault  upon  such  husband 
by  defendant  with  a  pistol  and  bludgeon  being  a  part  and  parcel  of  the  same 
transaction  that  brought  about  the  homicide. 

4. — Same — Evidence — Opinion  of  Witness. 

Where  upon  trial  for  murder,  the  court  permitted  the  chief  of  police  to  state 
that  the  pistol  traced  to  defendant's  possession  appeared  to  have  been  freshly 
discharged;  that  he  w^as  not  an  expert  in  these  matters  but  had  been  accus- 
tomed for  years  to  the  use  of  firearms,  there  was  no  error. 

5. — Same — ^Evidence— Motive. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant  and  the 
husband  of  deceased  were  partners  in  the  hog  business,  and  that  a  third  party 
was  threatening  to  take  the  hogs  away  under  a  mortgage  or  lien  given  by  de- 
fendant, and  that  this  caused  some  friction  between  defendant  and  said  husband 
of  deceased,  and  that  defendant  said  he  would  come  to  see  said  husband,  which 
was  the  night  of  the  homicide,  there  was  no  error  in  the  cross-examination  of  de- 
fendant to  interrogate  him  and  force  him  to  testify  on  this  matter. 

6. — Same — ^Evidence^Res  Gestae— Motive — Malice. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant  had  killed 
the  wife  of  the  witness  who  came  to  his  rescue  in  a  night  attack  of  defendant 
upon  witness,  there  was  no  error  in  permitting  said  witness  to  testify  to  the 
details  of  said  assault  by  the  defendant  upon  witness  and  his  wife,  as  well  as 
the  pursuit  of  witness  by  the  defendant  after  the  witness  escaped. 

Appeal  from  the  Criminal  Distinct  Court  of  Galveston.  Tried  below 
before  the  Hon.  J.  K.  P.  Gillaspie. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  life 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Oeo.  E.  Coll  and  George  Q.  McCracken,  for  appellant. — On  question 
of  expert  testimony  of  physician:  Steagald  v.  State,  24  Texas  Crim. 
App.,  207 ;  5  S.  W.  Eep.,  853 ;  Campbell  v.  State,  10  Texas  Crim.  App., 
560;  Cooper  v.  State,  23  Texas  Crim.  App.,  321.     On  question  of  ad- 
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mitting  evidence  as  to  mortgage :  Chalk  v.  State,  35  Texas  Crim.  Eep., 
116;  32  S.  W.  Rep.,  534;  Johnson  v.  State,  27  Texas  Crim.  App.,  162; 
11  S.  W.  Rep.,  106;  Drake  v.  State,  29  Texas  Crim.  App.,  277;  15  S. 
W.  Rep.,  725.  On  question  of  permitting  husband  of  deceased  to  tes- 
tify as  to  assault  upon  him,  etc.:  Merrideth  v.  State,  40  Texas,  480; 
Harvey  v.  State,  34  S.  W.  Rep.,  G25;  35  Texas  Crim.  Rep.,  545; 
Gonzales  v.  State,  35  Texas  Crim.  Rep.,  33.  On  question  of  condition 
of  husband  after  assault:  Burke  v.  State,  15  Texas  Crim.  App.,  156; 
Crook  v..  State,  27  Texas  Crim.  App.,  198;  11  S.  W.  Rep.,  444;  Suit 
V.  State,  30  Texas  Crim.  App.,  319;  17  S.  W.  Rep.,  458.  On  question 
of  introducing  testimony  of  officer  with  reference  to  recent  discliarge 
of  pistol:  Fredickson  v.  State,  44  Texas  Crim.  Rep.,  280;  Caveness  v. 
State,  8  Texas  Ct.  Rep.,  27. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judc^e. — Appellant  was  convicted  for  killing 
Melinda  Lewis.  The  evidence  shows  that  she  was  shot  in  the  face 
with  a  pistol,  and  beaten  with  clubs,  and  wounds  made  by  a  sharp  in- 
strument of  some  sort  were  found  npon  her  body.  Her  husband  Doc 
Lewis  was  first  assaulted  by  appellant  at  the  barn,  and  his  wife  Melinda 
came  running  out  and  appellant  turned  upon  her,  and  together  with  a 
pistol,  club  and  other  things  took  her  life.  He  then,  after  shooting  the 
deceased  and  beating  her  a  while,  ran  to  where  Doc  Lewis  was  and  fired 
two  shots  at  him,  both  of  which  Lewis  testified  took  effect;  that  appel- 
lant then  ran  to  where  the  deceased  was  and  he  (Doc  Lewis)  crawled 
off  and  got  into  the  bayou  and  after  doing  so,  appellant  sought  him  but 
he  kept  himself  concealed  under  the  water ;  that  appellant  after  search- 
ing up  and  down  the  bayou  for  a  while  for  him  went  away;  that  the 
witness  then  went  to  Capt.  Smith's  residence,  about  a  quarter  of  a  mile 
away,  and  informed  him  of  the  matters.  These  matters  were  com- 
municated to  the  officers,  and  appellant's  arrest  followed  the  next  morn- 
ing. Doc  Lewis  and  his  wife  were  living  on  the  property  of  appellant 
some  five  miles  out  from  the  City  of  Galveston.  Under  their  contract 
Lewis  was  to  occupy  the  premises  and  raise  hogs,  one  half  of  the  in- 
crease to  be  his,  the  other  half  the  property  of  appellant.  Appellant 
had  some  chickens  on  the  place  that  Lewis  bought;  the  chickens  and 
increase  whatever  it  brought  belonged  to  Lewis,  and  in  which  appellant 
had  no  interest.  After  the  contract  wuth  reference  to  the  hogs  was 
agreed  upon,  there  came  up  some  conversation  in  regard  to  appellant 
having  given  a  mortgage  on  the  hogs  to  one  Johnson.  Lewis  inter- 
viewed appellant  in  regard  to  it.  Appellant  denied  having  given  the 
mortgage,  but  said  that  he  owed  Johnson  $63  and  Johnson  brought 
what  appellant  called  a  counterfeit  bill  for  him  to  sign,  and  with  it  an 
attorney,  but  he  declined  to  sign  it,  and  told  Johnson  he  would  pay  him 
the  $63  on  monthly  installments  as  per  their  agreement.  This  seems 
to  have  disturbed  Lewis  to  some  extent,  and  he  complained  to  appellant 
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that  Johnson  was  coming  out  to  take  away  the  hogs.  Appellant  on  the 
evening  of  the  homicide  borrowed  a  horse  and  delivery  wagon  from  the 
witness  Benevides,  and  carried  a  sack  of  corn  out  to  where  Lewis  was 
living,  and  upon  his  arrival  Lewis  opened  the  gate  and  went  with  him 
to  the  bam  to  put  away  his  sack  of  corn.  This  corn  was  brought  to 
feed  stock  or  supposedly  for  that  purpose.  Appellant  denied  going  out 
to  the  place  on  the  night  of  the  homicide,  stating  that  he  borrowed  this 
delivery  wagon  and  horse  from  Benevides  and  started,  got  out  some  dis- 
tance, and  his  horse  became  frightened  at  a  rapidly  running  automobile 
and  pitched  him  out  of  the  wagon,  and  he  changed  his  mind  about  going 
to  Lewis^  place  and  returned,  put  up  the  horse  and  went  to  bed.  Appel- 
lant owned  a  delivery  wagon  and  horse  of  his  own;  among  the  reasons 
he  gives  for  not  working  his  horse  on  this  occasion  was  that  the  health 
physician  had  prohibited  him  working  him  on  Sunday ;  so  he  borrowed 
a  horse  from  Benevides  to  work  on  the  fatal  night.  The  witnesses  for 
the  State  made  a  clear  and  unequivocal  case  of  an  unprovoked  and 
unnecessary  killing,  and  horrible  in  detail,  much  of  which  we  deem  it 
unnecessary  to  state.  The  defense  relied  on  was  alibi.  Appellant 
asked  a  charge  on  alibi,  which  was  refused.  The  court  gave  a  sufficient 
charge  upon  this  subject.  It  was,  therefore,  not  error  to  refuse  appel- 
lant's charge. 

Dr.  Cox  testifying  for  the  State  was  asked :  "Were  the  wounds  such 
as  you  found  upon  her  body  sufficient  to  have  produced  death?  A.  I 
think  so.  Q.  In  your  opinion  were  they?  A.  I  say  yes."  Objection 
was  urged  to  the  questions  and  answers  because  they  called  for  the  con- 
clusion of  the  witness  when  the  jury  was  just  as  competent  to  judge 
from  the  evidence  as  to  what  caused  the  death  of  the  deceased  as  was  the 
witness.  We  have  sufficiently  stated  perhaps  the  evidence  in  this  con- 
nection to  show  that  this  testimony  from  the  ph3^sician  was  admissi- 
ble. He  was  called  upon  by  the  officers  on  the  morning  after  the  hom- 
icide and  visited  the  body  of  the  deceased  at  an  undertaking  establishment 
and  before  the  jury  described  the  wounds;  one  was  a  pistol  shot  in  the 
face,  which  he  probed  far  enough  to  discover  the  fact  that  it  was  suffi- 
cient to  produce  death.  His  statement  is  that  the  ball  entered  the  face 
and  went  upward  and  backward,  and  he  probed  it  some  distance  sufficient 
to  satisfy  himself  that  it  would  have  caused  death.  He  further  stated 
that  the  wounds  from  the  bludgeon  and  incised  wounds  would  have 
produced  death.  Tliere  were  two  counts  in  the  indictment  charging 
different  means  by  which  the  deceased  came  to  her  death.  W^e  are  of 
opinion  this  testimony  was  admissible.  The  authorities  that  appellant 
cites,  in  our  opinion,  do  not  sustain  him.  This  was  an  expert  witness 
called  upon  to  give  an  expert  opinion  after  examining  the  wounds,  to 
state  whether  or  not  they  were  sufficient  to  produce  death.  In  no  event 
could  it  have  injured  appellant  even  if  inadmissible,  because  the  death 
from  these  wounds  was  clearly  proved  independent  of  the  evidence  to 
which  exception  was  reserved.  Capt.  Smith  was  permitted  to  testify 
as  to  the  physical  condition  of  the  witness  Doc  Lewis,  when  he  arrived 
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at  his  house  shortly  after  the  homicide.  The  answer  of  the  witness  was 
that  he  was  all  wet  like  he  had  been  in  the  water,  and  was  bloody;  he 
had  some  wounds  on  his  head  and  on  his  shouder ;  his  shirt  was  torn  to 
pieces  and  he  had  a  mark  across  the  small  of  his  back.  Objection  to 
this  urged  was  that  appellant  could  not  be  bound  by  any  statement  of 
Capt.  Smith  as  to  Lewis'  condition,  and  that  the  answer  would  be 
irrelevant  to  any  issue  in  the  case.  We  do  not  believe  these  grounds 
of  objection  are  well  taken.  This  was  within  a  few  moments  of  the 
homicide ;  within  three  or  four  hundred  yards  x)f  the  scene  of  the  homi- 
cide. Lewis  had  just  succeeded  in  getting  away  from  appellant  who 
sought  to  kill  him;  he  had  killed  Lewis*  wife,  and  this  was  but  a  state- 
ment as  to  the  condition  of  Lewis  when  Capt.  Smith  saw  him  imme- 
diately after  the  difficulty.  The  court  did  not  permit  Capt.  Smith  to 
tell  what  Lewis  told  him,  but  to  state  the  condition  of  Lewis  as  to  his 
appearance  and  wounds,  etc.  The  deadly  assault  upon  Lewis  with  the 
bludgeon  and  pistol  was  a  part  and  parcel  of  the  same  transaction  that 
brought  about  the  death  of  Lewis*  wife.  Appellant  sought  to  prove  an 
alibi,  and  under  the  State's  case  this  left  Lewis  and  his  wife  alone  at 
the  place  of  the  homicide.  The  condition  of  the  surviving  husband  was 
more  or  less  important  under  this  condition  of  things. 

The  court  permitted  one  of  the  officers,  the  Chief  of  Police,  to 
state  that  the  pistol  traced  to  appellant's  possession  appeared  to  have 
been  freshly  discharged.  He  had  answered  that  he  was  not  an  expert 
in  these  matters,  but  had  been  a  police  officer  for  years  and  accustomed 
to  the  use  of  firearms,  but  was  not  an  expert  as  to  whether  firearms  had 
been  recently  discharged  or  not.  We  do  not  understand  that  a  man 
must  be  an  expert  to  know  when  a  gun  has  been  recently  discharged. 
This  witness  handled  firearms  a  great  deal  and  had  a  great  deal  of  ex- 
perience with  same,  but  in  his  opinion  he  was  not  an  expert  as  to  when 
they  had  been  recently  discharged.  This  character  of  evidence  may  or 
may  not  be  opinion  testimony;  if  the  witness  had  examined  the  pistol 
and  wiped  it  out  with  a  rag  or  inserted  his  finger  and  had  found  freshly 
discharged  powder,  the  mere  fact  that  he  may  have  stated  that  it  was 
freshly  discharged  under  those  circumstances  would  not  be  injurious.  As 
presented  in  the  bill,  no  error  is  made  to  appear  in  the  admission  of 
this  testimony,  and  in  our  judgment  it  was  admissible,  under  the  cir- 
cumstances stated  in  the  bill,  even  if  it  should  be  opinion  evidence. 

A  bill  was  reserved  to  the  ruling  of  the  court  permitting  the  State  to 
draw  out  from  appellant,  on  cross-examination,  the  following:  "Q. 
Didn't  you  mortgage  the  whole  business?  A.  I  did  not  mortgage  the 
whole  business.  Q.  Do  you  know  a  man  by  the  name  of  Johnson? 
You  didn't  mortgage  the  hogs?  A.  No,  sir.  Q.  Well,  a  man  by  the 
name  of  Johnson  has  a  mortgage  on  them,  hasn't  he?  A.  The  agree- 
ment with  Mr.  Johnson  was  this:  Mr.  Johnson  loaned  me  $63  and  I 
told  him  I  would  pay  so  much  a  month  until  the  $63  was  paid  up,  and 
then  he  presented  me  with  a  bill  that  was  a  counterfeit.  He  got  an 
attorney  and  came  to  me  and  wanted  to  make  me  believe  it  was  all  right, 
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and  that  I  had  signed  it,  when  I  never  had  signed  any  such  bill  as  that. 
Q.  Didn't  Doc  Lewis  come  to  you  and  tell  you  that  the  party  claimed 
a  mortgage  on  those  hogs,  and  that  half  of  thera  were  his?  A.  No, 
sir;  Doc  Lewis —  Q.  And  you  denied  it  and  said  you  were  coming 
down  there,  and  threatened  to  come  at  night,  and  din't  Doc  Lewis  tell 
you  that  you  had  mortgaged  the  hogs  and  that  the  half  of  that  stufif  was 
his,  belonged  to  him?  A.  No, -sir;  he  didn't.  Doc  Lewis  told  me  that 
Johnson  was  coming  after  those  hogs,  and  I  said  what  for,  and  he  said 
he  didn't  know.  I  said  I  will  see  Mr.  Johnson  and  see  whether  he  comes 
after  the  hogs  or  not,  and  I  went  and  seen  Mr.  Johnson  and  said  to 
him,  ^r.  Johnson,  I  heard  you  were  coming  after  those  hogs.'  I  said, 
'When  your  money  is  due  I  will  pay  you.'  I  said,  *I  will  pay  so  much  a 
month  according  to  your  agreement.' "  It  is  contended  this  testimony 
was  inadmissible  for  any  purpose.  We  think  it  was  admissible  upon  the 
question  of  motive  on  the  part  of  the  defendant  to  kill  these  negroes, 
Lewis  and  the  deceased.  Appellant  and  Lewis  were  partners  in  the  hog 
business,  and  Johnson  was  tiireatening  to  take  the  hogs  away  and  as 
Lewis  understood  appellant  had  given  Johnson  some  sort  of  a  lien  On  the 
property.  This  caused,  apparently  at  least,  some  friction  between  appel- 
lant and  Lewis;  he  told  him  he  would  come  down  at  night,  etc.  That 
is,  the  threat  to  go  down  at  night  was  in  connection  with  Lewis'  trouble 
growing  out  of  the  supposed  mortgage  or  lien  of  the  hogs  as  against 
Lewis'  interest.  The  testimony  shows  that  appellant  did  go  down  at 
night,  and  it  was  a  fatal  visit  to  Lewis'  wife,  and  nearly  so  to  Lewis 
himself. 

The  remaining  bill  is  rather  lengthy,  relating  to  the  testimony  of  Doc 
Lewis  wherein  he  narrated  the  acts  and  conduct  of  the  defendant  in 
making  the  assault  upon  himself  and  in  killing  his  wife,  and  which 
covers  practically  all  that  part  of  the  case  from  the  time  appellant 
reached  Lewis'  barn  and  knocked  Lewis  down,  including  all  of  the 
assaults  and  wounds,  etc.,  upon  both  Lewis  and  his  deceased  wife,  as 
well  as  appellant  trying  to  locate  Lewis  in  the  bayou  after  he  had  es- 
caped. This  testimony  was  clearly  admissible.  It  was  a  part  of  the  res 
gestae,  and  part  of  the  transaction  itself,  in  which  the  slayer  undertook 
to  take  the  life  of  two  persons  at  the  same  time,  or  nearly  the  same  time, 
and  was  a  part  and  parcel  of  the  one  transaction,  and  it  developed, 
properly  so,  the  acts,  motive,  intent  and  malice  on  the  part  of  the  slayer. 

As  we  understand  this  record,  there  is  no  error  of  sufficient  im- 
portance to  require  a  reversal,  and  the  judgment  is  affirmed. 

Affirmed, 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion,  January  15, 
1908.— Beporter.] 
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MosE  Tayloe  v.  The  State. 

No.  3774.     Decided  December  4,  1907. 

REHEARING  OVERRULLED, 

January  15.  1908.. 

1. — ^Burglary — ^Declaration  by  Defendant — ^Evidence — ^Impeaohlng:  Testimony. 

Upon  trial  for  burglary  there  was  no  error  in  admitting  defendant's  declara- 
tion that  he  owned  a  certain  hammer  and  file  about  which  the  State's  witness 
made  inquiry  of  defendant,  and  his  further  statement  that  defendant  threw  said 
hammer  and  file  under  the  house  where  witness  picked  them  up,  and  that  de- 
fendant had  been  using  these  tools  in  working  for  the  prosecutor  in  knocking 
oflf  wire;  and  then  permitting  the  State  to  show  by  prosecutor  that  defendant 
'had  not  been  working  on  any  wire  fence,  etc.,  but  had  been  ploughing.  This 
was  original  testimony;  but  even  if  impeaching  testimony  was  admissible. 

2. — Same — Charge  of  Conrt — ^Weight  of  Testimony. 

Upon  trial  for  burglary  where  the  court  submitted  in  his  charge  the  law 
applicable  to  the  facts  which  constitutes  burglary,  and  then  concluded  his 
charge  with  the  words,  "If  defendant  did  not  enter  the  house  in  question  you 
will  find  him  not  guilty,*'  the  same  was  not  on  the  weight  of  testimony. 

3. — Same — Breaking — Sufflcienoy  of  Evidence. 

Where  upon  trial  for  burglary,  the  evidence  showed  that  the  door  broken 
open  was  fastened  by  a  padlock,  which  was  pried  apart  and  the  entrance  to  the 
house  in  this  manner  obtained,  and  defendant  admitted  the  fact  that  he  broke 
the  lock,  but  denied  entering  the  house,  the  breaking  was  proved,  and  there  was 
no  error. 

4. — Same — ^Evidence  of  Entry. 

Where  upon  trial  for  burglary,  the  State's  evidence  showed  that  certain 
articles  had  been  taken  from  a  cash  drawer  which  had  been  fastened,  and  that 
these  articles  could  not  have  been  taken  except  by  an  entry  of  the  house,  the 
entry  was  proven. 

5. — Same — ^Night-Time  Burglary. 

\Miere  upon  trial  for  burglary  the  evidence  showed  that  the  burglarized  house 
was  entered  some  time  after  8:30  o'clock  at  night  and  before  daylight  the  next 
morning,  the  same  showed  beyond  a  reasonable  doubt  that  the  house  was  en- 
tered in  the  night-time. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Hon.  Sara  R.  Scott. 

Appeal  frora  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

S,  E,  Stration,  for  appellant. — Because  this  court  erred  in  not  sus- 
taining appellant's  first  and  second  assignments  of  error  and  in  holding 
said  evidence  sufficient  to  sustain  the  conviction  ef  defendant,  in  that 
the  only  element  of  the  offense  of  burglary  estabished  was  the  breaking 
of  the  lock  (if  such  alone  constitutes  a  sufficient  breaking)  the  evidence 
not  showing  any  entry  into  said  building  by  defendant,  or  intent  to  com- 
mit the  offense  of  theft,  nor  that  said  entry,  if  proven,  was  a  night-time 
burglary,  as  all  of  said  evidence  is  circumstantial  and  does  not  create 
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any  certainty  of  the  commission  of  any  offense.     Morgan  v.  The  State, 
25  Texas  Crim.  App.,  498 ;  8  S.  W.  Kep.,  488 ;  Munson  v.  The  State, 

34  Texas  Crim.  Rep.,  498;  31  S.  W.  Eep.,  387;  Attaway  v.  The  State, 

35  Texas  Crim.  Rep.,  403;  34  S.  W.  Eep.,  112;  Barrett  v.  The  State, 
33  S.  W.  Rep.,  1085. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary. There  were  two  bills  reserved  to  the  admission  of  testimony, 
bringing  before  us  practically  the  same  question.  It  is  asserted  in  the 
first  bill  that  Jeff  Webb  was  permitted  to  testify  that  about  8  o'clock 
or  a  little  after  on  the  night  of  the  alleged  burglary,  he  walked  along 
and  looked  at  the  side  of  the  house  and  under  it  saw  a  hammer  and  file 
on  the  ground,  which  he  picked  up  and  made  inquiry  as  to  the  owner- 
ship; that  he  further  stated  that  defendant  was  standing  to  one  side 
and  said  "It  is  mine."  Webb  asked  him  what  he  was  doing  with  it 
there.  Appellant  replied  that  he  had  been  knocking  off  wire  for  Mr. 
Crowder  with  the  hammer  and  file,  and  that  he  (appellant)  had  worked 
rather  late,  and  was  coming  up  to  meet  a  woman  on  that  nine  o'clock 
train  and  took  the  hammer  and  file  with  him  and  threw  them  under  the 
house.  Objection  was  urged  to  this  testimony  on  the  ground  that  it 
was  irrelevant,  improper  and  immaterial,  and  was  offered  for  the  pur- 
pose of  laying  a  predicate  to  introduce  evidence  of  Mr.  Crowder  to  im- 
peach defendant,  and  that  same  was  an  improper  way  of  making  defend- 
ant testify,  although  he  did  not  take  the  stand.  The  bill  was  qualified 
with  the  explanation  that  the  testimony  was  not  offered  for  the  purpose 
above  stated,  but  as  a  declaration  of  defendant  and  as  a  part  of  the 
transaction.  Crowder  was  then  permitted  to  take  the  stand  and  con- 
tradict appellant's  statement,  and  to  testify  that  defendant  had  been 
working  for  him  the  day  preceding  the  burglary  at  night,  but  was  plow- 
ing, and  that  appellant  had  not  been  working  on  any  wire  fence,  pulling 
out  staples,  and  that  "You  couldn't  draw  out  any  staples  without  a  file 
and  hammer;  that  was  not  the  work  he  (defendant)  was  doing."  This 
was  original  testimony.  The  proof  indicates  that  the  house  was  bur- 
glarized by  pulling  a  staple  out  of  the  door  that  held  a  padlock  which 
locked  the  door,  and  by  that  means  entry  was  made,  and  that  on 
the  staple  drawn  was  evidence  that  a  file  had  been  used.  We  are 
of  opinion  that  this  evidence  was  clearly  admissible  as  original  testimony. 
Appellant  was  accounting  for  the  presence  of  the  file  and  hammer  under 
the  house  before  the  burglary  by  reason  of  the  fact  that  he  had  been 
working  that  day  with  the  hammer  and  file  on  a  wire  fence  for  Mr. 
Crowder.     Mr.  Crowder  was  permitted  to  show  this  to  be  false. 

The  court  charged  the  jury,  "If  defendant  did  not  enter  the  house  in 
question  you  will  find  him  not  guilty."  This  excerpt  immediately  fol- 
lows the  submission  of  the  issues  to  the  jury  which  would  authorize  them 
to  convict,  in  which  they  were  told  if  they  should  find  from  the  evidence 
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beyond  a  reasonable  doubt  that  defendant,  Mose  Taylor,  at  any  titne, 
etc.,  did  by  force  in  the  night-time  enter  the  house  of  Webb  Bros.,  as 
charged  with  intent  to  commit  the^c^irae  of  theft,  they  would  find  him 
guilty  of  burglary,  etc.  Then  comes  the  excerpt  criticised:  "If  de- 
fendant did  not  enter  the  house  in  question  you  will  find  him  not  guilty.*' 
We  have  held  this  character  of  charge  is  sufficient  and  not  on  the  weight 
of  testimony.  The  court  gave  a  full  charge  on  the  law  of  circumstantial 
evidence. 

It  is  contended  the  evidence  is  not  sufficient.  We  are  of  opinion  it  is. 
In  addition  to  the  circumstances,  which  were  rather  cogent,  we  have 
appellant's  confession. 

As  this  record  is  presented,  the  judgment  should  be  affirmed,  and  it  is 
so  ordered. 

Affirmed. 

Henderson,  Judge,  absent. 

ON  REHEARING. 
January  15,  1908. 

DAVIDSON",  Presiding  Judge. — At  the  recent  Tyler  term  the  judg- 
ment in  this  case  was  affirmed.  It  is  urged  in  the  motion  for  rehear- 
ing that  the  evidence  is  not  sufficient  to  sustain  the  conviction,  in  that 
the  only  element  of  the  offense  of  burglary  established  was  the  breaking 
of  the  lock,  which  fastened  the  door,  the  evidence  failing  to  show  an 
entry  into  the  building  or  any  intent  to  commit  the  offense  of  theft;  and 
that  the  evidence  is  not  sufficient  to  show  a  night-time  burglary.  We 
have  reviewed  the  facts  again  carefully,  and  believe  the  former  opinion  is 
correct,  as  far  as  this  question  is  concerned.  That  the  house  was'broken 
by  somebody  is  shown  by  the  testimony  clearly  and  unequivocally. 

The  facts,  in  substance,  show  that  the  door  broken  open  was  fastened 
by  a  padlock,  which  was  pried  apart  and  the  entrance  to  the  house  in  this 
manner  obtained.  In  addition  to  this  appellant  admitted  the  fact  that 
he  broke  the  lock,  but  denied  entering  the  house.  So  we  have  a  clear 
case  of  breaking. 

The  remaining  question  suggested  is  whether  or  not  there  was  an 
entry.  The  evidence  of  three  witnesses  shows  that  a  plug  of  tobacco  was 
taken,  and  also  some  cheroots;  and  it  is  further  shown  that  the  cash 
drawer  had  been  opened,  and  was  so  found  to  be  next  morning.  The 
witness  testifies  positively  that  he  took  the  money  out  of  the  cash  drawer 
before  he  closed  at  night,  and  closed  or  fastened  it.  If  the  testimony 
for  the  State  then  is  to  be  credited,  somebody  took  the  tobacco  and  the 
cheroots  and  opened  the  drawer.  The  party  could  not  do  all  these  things 
without  having  entered  the  house. 

With  reference  to  the  evidence  as  to  it  being  a  night-time  burglary, 
it  is  sufficient  to  state  that  the  house  was  entered  some  time  after  8 :30 
o'clock,  at  night,  and  before  daylight  the  next  morning.  Appellant's 
confession  is  as  follows :    "I  went  up  to  Webb's  store  and  I  filed  a  lock 
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and  pried  it  oflf,  but  did  not  go  in/^  I  asked  what  he  did  with  the 
lock.  He  said,  ^T  threw  it  in  the  middle  of  the  tank  which  is  about 
two  or  three  hundred  yards  from  the  store."  The  first  witness  at  the 
store  the  next  morning  states,  in  substance,  that  he  was  at  the  store 
before  it  was  good  daylight.  The  store  was  closed  about  8 :30  o^clock  at 
night.  So  between  8 :30  o^clock  at  night  and  before  daylight  the  follow- 
ing morning  the  burgary  occurred.  Appellant,  after  leaving  the  store, 
went  to  a  place  in  the  neighborhood  and  spent  the  remainder  of  the 
night.  So  the  case  substantially  shows  that  the  house  was  entered  be- 
tween 8 :30  at  night  and  midnight.  These  circumstances  show  beyond  a 
reasonable  doubt  that  the  house  was  entered  in  the  night-time. 

We  are  of  opinion  that  the  testimony  complained  of  in  bill  of  excep- 
tions with  reference  to  the  testimony  of  Webb,  and  what  appellant 
claimed  was  impeaching  testimony  of  Crowder,  was  admissible.  The 
court  states,  it  was  introduced  as  a  declaration  of  appellant,  while  appel- 
lant claims  it  was  impeaching  testimony.  We  think  it  was  original 
testimony,  but  even  if  it  was  used  only  for  the  purpose  of  impeachment, 
it  was  clearly  admissible.  Appellant  brought  his  file  and  hammer  to  the 
burglarized  store  and  placed  them  under  the  side  of  the  store,  and  when 
inquiry  was  made  as  to  whose  property  it  was  and  why  it  was  there, 
appellant  replied  that  it  was  his,  and  that  he  had  been  working  for  Mr. 
Crowder  on  his  wire  fence,  as  stated  in  the  original  opinion.  Crowder 
was  placed  upon  the  stand  and  did  contradict  this  fact  stated  by  appel- 
lant as  to  his  working  on  Crowder's  fence.  Appellant  seemed  to  think 
that  it  was  necessary  to  explain  why  he  brought  the  file  and  hammer  to 
the  store.  They  were  used  in  breaking  the  lock.  We  are  of  opinion  this 
was  very  material  testimony,  even  if  impeaching.  He  (appellant) 
brought  the  property  to  the  store  he  confessed  to  have  used  in  the  break- 
ing, and  made  a  false  statement  in  regard  to  why  it  was  brought.  We 
are,  therefore,  of  opinion  that  there  was  no  error  either  committed  by  the 
trial  court  or  in  the  original  opinion  in  affirming  the  judgment. 

The  motion  is  therefore  overruled. 

Overruled, 


E.  A.  White  v.  The  State. 

No.  3749.     Decided  December  4,  1907. 

Bwindling'— Xotion  for  New  Trial — Charge  of  the  Court — ^Practice  on  Appeal. 
Id  the  absence  of  a  Btatement  of  facts  it  will  be  presumed  on  appeal  that  the 
charge  of  the  court  was  correct  and  applicable  to  the  facts;  besides  the  objec- 
tioDB  to  the  charges  of  the  court  were  not  pointed  out  specifically  in  the  motion 
for  new  trial.  Under  article  723,  Code  of  Criminal  Procedure,  there  are  no 
fundamental  errors  on  appeal,  except  those  reserved  by  bill  of  exceptions  or  in  the 
motion  for  new  trial. 

Appeal  from  the  County  Court  of  Jefferson.     Tried  below  before  the 
Hon.  Jas.  A.  Harrison. 
VoL  52  Grim.— 13 
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Appeal  from  a  conviction  of  swindling,  a  misdemeanor ;  penalty^  ninety 
days  confinement  in  the  county  jail. 
The  opinion  states  the  case. 

E.  A.  White,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — This  record  has  neither  statement 
of  facts,  nor  bills  of  exception. 

The  first  and  second  grounds  of  the  motion  for  new  trial  relate  to  the 
testimony  and  cannot  be  revised.  The  third  ground  complains  of  the 
remarks  of  the  county  attorney  and  refers  to  the  bill  of  exceptions,  which 
is  not  in  the  record.  The  two  remaining  grounds  are  with  reference  to 
the  charge  and,  of  course,  cannot  be  revised,  in  the  absence  of  the  state- 
ment of  facts.     The  judgment  is  affirmed. 

Afprmed. 

Henderson,  Judge,  absent. 

ON  rehearing. 
January  15,  1908. 

DAVIDSON,  Presiding  Judge. — The  judgment  in  this  case  was 
affirmed  at  the  recent  Tyler  term,  and  is  now  before  us  on  motion  for 
rehearing. 

Appellant  sets  up  two  grounds  upon  which  he  bases  his  motion  for 
rehearing,  both  of  which  relate  to  the  charge  of  the  court.  The  first 
excerpt  of  the  charge  is  as  follows :  "However,  if  you  believe  from  the 
evidence  or  have  reasonable  doubt  thereof,  that  said  E.  A.  White  was 
the  ow^ier  of  said  lot  or  had  a  right  to  dispose  of  the  same  at  the  time 
he  made  said  representation,  if  any,  you  will  acquit  the  defendant.*' 
The  objection  to  this  charge  is,  it  fails  to  instruct  the  jury  that,  although 
appellant  did  not  have  the  right  to  dispose  of  the  property,  yet  if  he 
thought  or  believed  he  had  such  right  he  should  be  acquitted. 

The  second  excerpt  of  the  charge  is  as  follows:  "You  are  further 
instructed  that  although  said  representations,  if  any,  were  false,  and 
known  to  be  false  by  defendant,  yet,  to  authorize  a  conviction,  said  J. 
H.  Brady  must  have  been  deceived  thereby,  and  if  you  believe  from  the 
evidence  or  have  a  reasonable  doubt  thereof  that  said  Brady,  before  he 
delivered  said  wood  and  money,  knew  that  said^^hite  did  not  have  a 
right  to  dispose  of  the  land,  then  you  will  acquit  the  defendant**  The 
criticism  of  this  portion  of  the  charge  is,  the  court  should  have  in- 
structed the  jury  that  though  Brady  did  believe  White's  statement  as  to 
his  right  to  dispose  of  said  lot,  yet  if  by  the  exercise  of  such  diligence, 
as  a  prudent  man  should  exercise,  he  could  have  ascertained  that  WTiite 
did  not  have  such  right  of  disposition,  then  he  should  be  acquitted.  The 
criticism  in  the  motion  for  a  new  trial  of  the  court's  charge  does  not  raise 
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these  issues.  Copying  from  the  motion  for  a  new  trial  in  this  connec- 
tion, we  find  this:  "Because  the  charge  of  the  court  as  a  whole  is 
prejudicial  to  defendant,  only  charging  the  law  in  the  abstract.  Because 
the  court  should  have  charged  the  jury  that  the  testimony  conclusively 
showed  that  said  Brady  knew  that  the  title  to  said  lot  was  in  one  Lawyer 
and  should  acquit  defendant/*  As  stated  in  the  original  opinion,  the 
evidence  is  not  before  the  court,  and  we,  therefore,  are  unable  to  say 
whether  these  questions  were  issues  to  be  charged  to  the  jury.  In  the 
absence  of  the  testimony  we  will  presume  that  the  charge  is  given  cor- 
rectly, and  as  applicable  to  the  facts.  We  further  state  that  under  the 
grounds  of  the  motion  above  quoted  these  questions  are  not  suggested. 
The  grounds  of  the  motion  for  a  new  trial  are  not  specific,  did  not 
point  out  the  matters  complained  of  in  the  motion  for  rehearing,  and  to 
meet  this  attitude  of  the  case  appellant  contends  that  these  propositions 
are  of  "fundamental'*  character.  Under  the  decisions  of  this  court  con- 
struing article  723  of  the  Code  of  Criminal  Procedure,  it  would  seem 
there  are  no  fundamental  errors  on  appeal,  except  those  reserved  by  bill 
of  exceptions,  or  in  the  motion  for  a  new  trial.  We,  therefore,  hold  that 
no  suflBcient  reason  is  given  why  the  rehearing  should  be  granted;  first, 
because  the  testimony  is  not  before  us  and  we  are  unable,  therefore,  to 
say  whether  these  charges  were  applicable  or  not;  second,  the  grounds 
were  not  specifically  pointed  out  in  motion  for  a  new  trial;  and  third, 
it  is  too  late  to  raise  these  questions  for  the  first  time  on  appeal,  that 
there  is  no  sufficient  reason  shown  why  this  motion  should  be  granted, 
and  it  is  therefore  overruled. 

Overruled. 


Henry  Hall  v.  The  Stat^. 

No.  3746.     Decided  December  4,  1907. 

l.—Yiolatlon  of  the  Qame  Law — ^Repeal — Saylns:  Claiue. 

Where  in  a  prosecutioD  for  a  violation  of  the  game  law  prohibiting  the  selling 
of  fish  canght  in  certain  waters,  the  former  law  defining  this  offense  having  been 
repealed  by  a  later  law,  exempting  the  county  in  which  said  fish  were  caught 
from  the  operation  of  the  former  law,. the  latter  act  of  the  Legislature  not  per- 
petuating offenses  committed  against  the  prior  act,  had  the  effect  to  nullify  all 
pending  prosecutions  under  said  former  act. 

S. — tkuae — Query. 

Has  the  Legislature  authority  to  authorize  a  party  to  catch  fish  and  reduce 
them  to  his  possession,  and  thus  acquire  ownership  and  property  in  them,  and 
then  punish  the  party  for  the  sale  of  such  fish? 

Appeal  from  the  County  Court  of  Harrison.  Tried  below  before  the 
Hon.  H.  E.  Lyttleton. 

Appeal  from  a  conviction  of  violating  the  game  law  and  selling  fish 
against  said  law ;  penalty,  a  fine  of  $25. 

The  opinion  states  the  case. 
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Harrison,  Davidson  &  Burkhart  and  S.  P,  Jones,  for  appellant. — On 
question  that  the  law  under  which  defendant  was  convicted  is  against 
public  policy  and  void:  Allen  v.  Scott,  Dallam,  615;  8  Am.  &  Eng. 
Enc.  of  Law,  1st  ed.,  p.  39;  14th  Amendment,  Constitution  United 
Statas;  7  Cyc,  185;  State  v.  Sanders,  19  Kan.,  127;  State  v.  Evans 
(Idaho),  23  Pac.  Rep.,  115;  19  Cyc,  988;  State  v.  Weber,  102  S.  W. 
Rep.,  955 ;  Constitution  of  Texas,  art.  3,  sec.  56. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  selling 
and  offering  for  sale  two  certain  game  fish  on  or  about  the  17th  of 
April,  1907,  which  had  been  taken  from  fresh  water  lakes  and  streams 
in  Harrison  County.  A  motion  was  made  to  quash  the  complaint  and 
information  because  it  charged  no  offense  against  the  law.  The  judg- 
ment was  rendered  at  the  May  term  of  the  County  Court,  1907. 

This  prosecution  was  brought  under  the  Acts  of  the  Thirtieth  Legisla- 
ture, under  what  is  known  as  House  Bill  144  and  is  found  on  page  154  of 
said  acts,  which  prohibits  the  taking,  catching,  killing,  etc.,  of  fish  by 
means  of  poison,  dynamite  or  any  other  explosive  in  any  of  the  fresh  water 
lakes  and  streams  in  this  State.  Section  2  prohibits  parties  from  taking, 
catching  and  ensnaring  or  entrapping  fish,  except  minnows  for  bait,  by 
means  of  nets  or  in  any  other  manner  than  hook  and  line,  or  trot  line. 
This  section  exempts  quite  a  number  of  counties  from  the  operation  of 
the  law.  In  regard  to  Harrison  County,  this  provisio  is  found  in  the 
bill,  that  Gregg,  Harrison  and  Rusk  counties  shall  be  exempt  from  the 
provisions  of  this  section  as  to  the  waters  of  Sabine  river  and  no  fur- 
ther. The  evidence  is  that  appellant  caught  the  fish  by  means  of  the 
ordinary  hook  and  line,  but  the  charge  against  him  is  that  he  sold  the 
fish  after  catching  them.  Another  proviso  of  section  2  of  the  act  in 
question,  is  that  it  shall  be  unlawful  for  any  person  to  sell  or  offer  for 
sale,  ship  or  offer  to  ship,  any  game  fish,  including  white  perch,  trout 
or  bass,  taken  from  any  of  the  fresh  water  lakes  and  streams  in  Marion, 
Harrison  and  Cass  counties,  prescribing  a  punishment  of  not  less  than 
$25,  nor  more  than  $100. 

We  deem  it  hardly  necessary,  in  the  attitude  of  the  case,  to  decide  the 
question  of  the  authority  of  the  Legislature  to  authorize  a  party  to  catch 
fish  and  reduce  them  to  his  possession  and  acquire  ownership  and  prop- 
erty in  them  and  then  punish  the  party  for  the  sale  of  such  fish.  In  the 
opinion  of  the  writer,  the  Legislature  would  hardly  have  such  authority. 
After  it  became  his  property  and  it  was  acquired  as  authorized  by  the 
Legislature,  it  would  occur  to  the  writer  that  the  party  would  have  a 
right  to  dispose  of  his  property.  That  the  Legislature  is  clothed  with 
authority  to  protect  game  and  fish  in  order  to  prevent  their  destruction  is 
a  sound  proposition.  That  they  may  limit  the  manner  of  taking  the 
fish  to  the  ordinary  hook  and  line  or  by  means  of  the  trot  line,  is  in 
line  with  the  same  thought,  but  how  it  could  be  a  protection  to  fish,  or 
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game  to  prohibit  their  sale  after  they  are  taken  from  the  water  and  re- 
duced to  possession  and  ownership,  the  writer  does  not  understand. 
There  may  be  a  proper  exercise  of  police  power  in  limiting  the  manner 
of  catching,  and  the  Legislature  might  even  go  farther  and  limit  the 
amount  to  be  caught,  and  this  would  be  a  protection  equally  with  the 
manner  and  means  as  to  how  they  should  be  caught,  but  a  different 
question  is  involved,  as  the  writer  understands  it,  in  regard  to  the  pro- 
hibiting of  a  sale  where  the  party  has  legitimately  taken  the  fish. 
These,  however,  are  but  the  views  of  the  writer.  There  is  a  question 
that  necessarily  disposes  of  this  case  adversely  to  the  State.  Subsequent 
to  the  passage  of  the  act  under  which  this  prosecution  was  instituted, 
the  same  Legislature,  on  page  161,  passed  another  law  which  is  House 
Bill  No.  500,  which  exempts  Gregg,  Harrison  and  Eusk  counties  from 
certain  provisions  of  that  bill  in  certain  respects  and  as  to  certain  terri- 
tory. The  latter  bill  or  act  is  practically  a  reproduction  of  the  former 
in  the  main  and  was  approved  on  April  6th,  the  other  bill  having  been 
approved  on  April  5th.  The  first  bill  became  a  law  at  once  under  the 
emergency  clause  and  by  a  proper  two  thirds  vote.  The  latter  bill  did 
not  take  effect  until  ninety  days  after  adjournment  of  the  Legislature, 
which  put  it  in  effect  on  the  12th  of  July.  The  prosecution  was  begun 
and  ended  in  the  trial  court,  under  the  provisions  of  the  first  bill.  By 
virtue  of  the  terms  of  the  latter  bill  a  party  is  not  prohibited  from  sell- 
ing fish  caught  in  certain  portions  of  Harrison  County,  which  are  set 
out.  And  this  bill  includes  all  the  territory  lying  north  of  the  Texas 
&  Pacific  Eailway  from  the  State  line  to  Marshall,  and  all  that  portion 
lying  east  of  the  Texas  &  Pacific  Eailway  from  Marshall  to  the  Marion 
County  line.  The  fish  were  taken  from  Caddo  Lake,  which  is  a  very 
large  lake  extending  from  Texas  for  some  distance  into  Louisiana,  the 
State  line  crossing  the  lake.  The  facts  show  that  the  fish  were  taken 
by  means  of  the  hook  and  line  from  the  water  of  Caddo  Lake  and  sold 
at  Marshall,  Harrison  County.  When  the  latter  act  went  into  effect, 
it  was  practically .  a  substitute  for  the  former  law  passed  by  the  same 
Legislature  relating  to  the  same  subject  matter  and  in  regard  to  Harri- 
son County,  the  terms  of  the  latter  law,  in  regard  to  selling  fish,  were 
omitted.  The  latter  act,  therefore,  repealed  the  terms  of  the  former  law 
which  prohibited  such  sale.  The  latter  act  does  not  perpetuate  offenses 
committed  against  the  prior  act.  Therefore,  all  pending  prosecutions 
should  pass  from  the  dockets,  and  under  our  law,  in  this  condition  of 
matters,  the  parties  would  be  exempt  from  prosecution.  Article  16  of 
the  Penal  Code  reads  thus:  "The  repeal  of  a  law,  where  the  repealing 
statute  substitutes  no  ^  other  penalty,  will  exempt  from  punishment  all 
persons  who  may  have  offended  against  the  provisions  of  such  repealed 
law,  unless  it  be  otherwise  declared  in  the  repealing  statute.^^  As  before 
stated,  the  first  act  of  the  last  Legislature  in  regard  to  selling  fish  was 
repealed  by  the  latter  act  and  all  prosecutions  pending  at  the  time  the 
latter  act  went  into  effect,  the  parties  being  prosecuted  will  be  exempt;, 
and  this  statute  applies  to  this  case,  pending  its  appeal  to  this  court. 
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This  statute  has  been  so  often  construed  that  it  would  seem  hardly  neces- 
sary to  refer  to  the  authorities,  but  the  proposition  is  sustained  by  the 
following:  "If  a  case  is  appealed,  and,  pending  the  appeal,  the  law  is 
changed,  the  appellate  court  must  dispose  of  the  case  under  the  law  in 
force  when  their  decision  is  rendered;  and  if  the  law  has  been  repealed, 
no  further  proceedings  will  be  taken  under  the  repealed  law  to  enforce 
the  punishment."  Wall  v.  State,  18  Texas,  683;  Sheppard  v.  State, 
1  Texas  Crim.  App.,  622;  Hubbard  v.  State,  2  Texas  Crim.  App.,  506; 
Montgomery  v.  State,  2  Texas  Crim.  App.,  618;  Tuton  v.  State,  4 
Texas  Crim.  App.,  472;  Halfin  v.  State,  5  Texas  Crim.  App.,  212; 
Chaplin  v.  State,  7  Texas  Crim.  App.,  87;  Monroe  v.  State,  8  Texas 
Crim,  App.,  343;  Boone  v.  State,  12  Texas  Crim.  App.,  184;  Fitze  v. 
State,  13  Texas  Crim,  App.,  372;  Pincard  v.  State,  13  Texas  Crim. 
App.,  373;  Freese  v.  State,  14  Texas  Crim.  App.,  31;  Prather  v. 
State,  14  Texas  Crim.  App,,  453;  Mulkey  v.  State,  16  Texas  Crim. 
App.,  63;  Whisenhunt  v.  State,  18  Texas  Crim.  App.,  491;  Woodlief 
V.  State,  21  Texas  Crim.  App.,  412;  Wells  v.  State,  24  Texas  Crim. 
App.,  230;  Dawson  v.  State,  25  Texas  Crim.  App.,  670;  Bobinson  v. 
State,  26  Texas  Crim.  App.,  82 ;  Lawhon  v.  State,  26  Texas  Crim.  App., 
101;  Ex  parte  Cox,  28  Texas  Crim.  App.,  537;  Kenyon  v.  State,  31 
Texas  Crim.  Rep.,  13.  This  has  even  been  held  in  regard  to  the  repeal 
of  a  civil  statute  where  that  statute  repeals  the  penalties  imposed  with 
regard  .to  its  enforcement.  There  can  be  no  penalty  or  criminality  in 
violating  a  repealed  statute. 

The  substitution  of  the  latter  act  for  the  former,  omitting  the  penalty 
with  regard  to  selling  fish,  repealed  the  former  law  so  far  as  this  case 
is  concerned  and  under  the  authorities  cited,  he  will  be  exempt  from  pun- 
ishment even  on  appeal.  There  are  many  interesting  questions  presented 
for  revision  which  we  deem  under  the  views  taken,  unnecessary  to  discuss. 

For  the  reason  indicated,  the  judgment  is  reversed  and  the  prosecution 
is  dismissed. 

Reversed  and  dismissed, 

Henderson,  Judge,  absent. 


George  Davis  v.  The  State. 

No.  3907.    Decided  December  4,  1907. 

1.— Assault  With  Intent  to  Xnrder— Charge  of  Conrt. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  court  charged  on  the 
issue  of  self-defense  that  defendant  was  justified  in  using  all  the  necessary  and 
reasonable  force  to  protect  himself  but  no  more  than  the  circumstances  reason- 
ably indicated  to  him  at  the  time  to  be  then  necessary,  and  in  a  subsequent  por- 
tion of  the  charge  gave  a  full  and  complete  presentation  of  every  reasonable 
phase  of  self-defense  presented  by  the  evidence,  there  was  no  error. 

2.— Same— Charge  of  Court— Apparent  Banger. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  court  in  his  charge 
instructed   the  Jury   that   a   reasonable  apprehenj<ion   of  death   or  serious  bodily 
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izijory  would  excuse  defendant  in  ueing  all  the  necessary  force  to  protect  his 
life  and  person,  and  also  charged  on  real  and  apparent  danger,  there  was  no 
error,  although  the  evidence  merely  suggested  real  danger  from  defendant's 
standpoint 

3. — Same — Charge  of  Court — ^Abandonment  of  Difflonlty. 

Where  upon  trial  for  assault  with  intent  to  murder  the  evidence  showed  an 
altercation  between  defendant  and  prosecutor,  in  which  each  claimed  that  the 
other  was  the  aggressor;  that  thereafter  defendant  went  to  his  house,  after  the 
first  difficulty  was  settled,  and  then  the  prosecutor  went  towards  the  defendant's 
bouse  and  when  within  fifteen  or  twenty  feet  thereof  was  fired  upon  by  the 
defendant,  whereupon  prosecutor  dropped  his  gun  and  ran,  a  charge  of  the  court 
that  if  prosecutor  renewed  the  difficulty,  defendant's  right  of  self-defense  would 
revive,  although  he  was  the  aggressor  in  the  first  instance,  was  favorable  to 
defendant  and  not  on  the  weight  of  the  evidence. 

Appeal  from  the  District  Court  of  Leon.  Tried  below  before  the 
Hon.  Gordon  Boone. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
two  years  confinement  in  the  penitentiary. 

The  opinion  states  the  ease. 

Wm.  Watson  &  Joe  H.  Seale,  for  appellant. — Upon  question  of  charge 
and  necessary  reasonable  force  in  self-defense :  Gilly  v.  State,  15  Texas 
Grim.  App.,  302 ;  Scraggs  v.  State,  31  Texas  Grim.  Eep.,  563 ;  Ward  v. 
State,  30  Texas  Grim.  App.,  687 ;  White  v.  State,  29  Texas  Grim.  App., 
531;  16  S.  W.  Bep.,  340;  Gochran  v.  State/  28  Texas  Grim.  App.,  422; 
13  S.  W.  Sep.,  651. 

F.  J.  McCordj  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  assault  with  intent  to 
murder  and  his  punishment  assessed  at  two  years  confinement  in  the 
State  penitentiary. 

The  court's  charge  presented  the  issues  of  assault  with  intent  to 
murder,  aggravated  assault  and  self-defense,  to  the  jury.  We  find  no 
bills  of  exception  in  the  record.  The  first  ground  of  the  motion  for  a 
new  trial  complains  of  the  following  charge  of  the  court:  *^very 
person  is  permitted  by  law  to  defend  himself  against  an  unlawful  attack 
reasonably  threatening  death  or  serious  bodily  injury  to  his  person,  and 
is  justified  in  using  all  the  necessary  and  reasonable  force  to  protect 
himself  but  no  more  than  the  circumstances  reasonably  indicate  to  him 
at  the  time  to  be  then  necessary."  Appellant  insists  that  this  charge  is 
too  restrictive  and  limits  his  right  of  self-defense.  A  subsequent  por- 
tion of  the  charge  gives  a  full  and  complete  presentation  of  every  reason- 
able phase  of  self-defense,  presented  by  the  evidence  in  this  case,  and  the 
criticism  is  without  merit. 

The  second  ground  of  the  motion  complains  of  the  following  charge : 
"A  reasonable  apprehension  of  death  or  serious  bodily  injury  will  ex- 
cuse a  person  in  using  all  the  necessary  force  to  protect  his  life  or  per- 
son."    Defendant  objects  to  same  because  it  limits  appellant's  rights 
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to  protect  himself  against  all  real  and  apparent  danger,  as  viewed  from 
his  standpoint.  This  charge  certainly  could  not  have  injured  appellant. 
The  court  charged  the  jury  on  real  and  apparent  danger,  and  the  fact 
that  the  evidence  merely  suggests  real  danger,  from  appellant's  stand- 
point would  certainly  not  render  such  charge  harmful.  If  the  danger 
was  real,  it  was  necessarily  apparent  and  the  charge,  therefore,  is  not  a 
cause  for  reversal  of  this  case. 

Appellant  complains  of  the  following  charge:  "Should  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant  was  the 
aggressor  in  the  difficulty  in  the  field;  but  should  believe  from  the  evi- 
dence that  the  said  defendant  abandoned  such  difficulty  in  good  faith, 
then  you  are  instructed  that  if  you  believe  from  the  evidence  that  the 
said  Haywood  Davis  renewed  the  difficulty  at  the  house,  the  defendant's 
right  of  self-defense  would  revive.^'  The  objection  to  the  charge  is  that 
the  same  is  on  the  weight  of  the  evidence  and  that  it  is  an  intimation  by 
the  court  that  the  defendant  was  the  aggressor  in  the  fight.  The  evi- 
dence in  the  case,  in  substance  shows,  that  the  defendant  and  the  in- 
jured party  lived  in  the  same  house;  that  on  the  morning  previous  to 
the  difficulty  they  went  hunting  together  and  returned  home  about  12 
o'clock.  They  went  to  their  cotton  field  where  some  neighbors  of  theirs 
had  come  to  help  them  pick  cotton,  and  appellant  and  the  injured  party 
got  into  an  altercation.  The  testimony  on  the  part  of  the  State  shows 
that  appellant  was  the  aggressor,  and  the  testimony  on  the  part  of  appel- 
lant shows  that  the  injured  party  was  the  aggressor.  Both  parties  drew 
their  guns;  appellant  went  on  to  the  house  after  the  first  difficulty  was 
settled,  and  shortly  afterwards  the  prosecuting  witness  went  to  the 
house.  When  the  injured  party  got  within  fifteen  or  t^-enty  feet  of  the 
house,  the  defendant  who  was  in  the  house  fired  upon  prosecuting  wit- 
ness twice  and  shot  him.  Thereupon,  the  injured  party  dropped  his 
gun  and  ran.  In  the  light  of  this  statement,  the  charge  of  the  court 
was  favorable  to  appellant  and  could  not  have  injured  him  since  the 
charge  of  the  court  states  to  the  jury  that  if  appellant  was  the  aggressor 
in  the  first  instance,  yet,  his  right  of  self-defense  in  the  house  would  be 
revived,  provided  he  had  abandoned  the  difficulty.  This  charge  was  a 
favorable  charge  to  appellant,  was  not  upon  the  weight  of  the  evidence 
but  a  proper  presentation  of  the  law. 

We  find  no  error  in  this  record  and  the  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  February  26,  1908,  without  written 
opinion. — Reporter.] 
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Wesley  Johnson  v.  The  State. 

No.  3858.     Decided  December  4,  1907. 

1. — ^Bvrglary — ^Evidence — Bill  of  Exoeptlons — ^Extraneous  Crimes. 

Where  upon  trial  for  burglary,  objection  was  made  to  the  introduction  of  tes- 
timony with  reference  to  the  finding  of  property  in  defendant's  possession,  quite 
a  lot  of  which  was  taken  from  the  burglarized  house  and  probably  some  of 
which  had  been  taken  at  another  burglary,  the  defense  insisting  that  the  same 
related  to  extraneous  crimes;  but  the  bill  of  exceptions  was  not  specific,  but 
scattered  throughout  the  statement  of  facts,  the  same  could  not  be  considered  on 
appeal;  besides  the  testimony  was  admissible  as  it  tended  to  connect  the  de- 
fendant with  the  burglary  for  which  he  was  being  tried. 

%. — Same — Indictment — ^Pleading— Duplicity. 

Where  upon  trial  for  burglary  the  indictment  contained  two  counts,  the  first 
charging  burglary  of  a  private  residence  at  night,  and  the  second  a  burglary  in 
daytime,  omitting  the  allegation  in  regard  to  it  being  a  private  residence,  such 
pleading  is  not  only  authorized  but  commended,  and  there  was  no  error  in  over- 
ruling a  motion  to  quash  on  the  grounds  of  duplicity. 

S. — Same— Continuance — Bill  of  Exceptions — ^Practice  on  Appeal. 

Where  no  bill  of  exceptions  had  been  reserved  to  the  overruling  of  a  motion 
for  continuance,  the  same  could  not  be  considered  on  appeal ;  besides  the  absent 
testimony,  to  show  that  defendant  had  a  key  to  the  burglarized  premises '  by 
consent  of  the  owner,  was  immaterial,  as  the  evidence  as  to  the  entry  into  the 
house  showed  a  breaking  or  cutting  of  a  wire  screen  door,  through  which  the 
burglar  inserted  his  hand  and  lifted  a  latch. 

4. — Same — Charge  of  Court — ^Night-Time  Burglary — ^Definition  of  Night. 

Where  upon  trial  for  a  night-time  burglary  the  evidence  showed  that  a  private 
residence  was  burglariously  entered  after  night,  and  that  the  same  was  occu- 
pied as  a  residence,  there  was  no  error  in  the  court's  charge  because  it  did  not 
inform  the  jury  that  night  began  thirty  minutes  after  sunset  and  terminated 
thirty  minutes  before  sunrise. 

6. — Same — Charge  of  Court — ^Possession  of  Becently  Stolen  Property. 

Upon  trial  for  burglary,  where  the  evidence  raised  the  issue  of  possession  of 
recently  stolen  property,  there  was  no  error  in  the  court's  charge  that  in  order 
to  consider  the  fact  of  finding  the  alleged  stolen  property  in  defendant's  room, 
his  possession  must  be  personal  and  exclusive  and  unexplained;  involving  a  dis- 
tinct and  conscious  assertion  of  property  by  him,  and  if  the  jury  so  found  it 
would  be  a  circumstance  they  could  consider  along  with  other  facts  in  the  case 
to  determine  the  issue  to  be  tried,  the  same  was  not  on  the  weight  of  the  testi- 
mony. 
6. — Charge  of  Court — ^Private  Besidenee — Occupation — ^Possession — Ownership. 

Where  upon  trial  for  burglary  the  evidence  showed  that  another  person  was 
permitted  to  sleep  in  the  house  with  the  alleged  owner,  who  had  rented  the 
premises  and  was  in  control  of  same,  there  was  no  error  in  refusing  a  charge  to 
acquit  if  the  evidence  showed  possession  in  this  other  person ;  besides  if  both 
were  in  possession  occupying  the  house  as  a  private  residence,  it  was  sufficient 
to  charge  the  ownership  in  the  party  alleged  in  the  indictment. 

Appeal  from  the  District  Court  of  JefEerson.  Tried  below  before  the 
Hon.  E.  A.  McDowell,  Special  Judge. 

Appeal  from  a  conviction  of  burglary;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 
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B.  E.  Moore,  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary, his  punishment  being  assessed  at  five  years  confinement  in  the 
penitentiary. 

There  are  no  bills  of  exception  in  the  record  unless  we  go  to  the  state- 
ments of  facts  where  we  notice  that  appellant,  in  a  general  way,  during 
the  introduction  of  the  testimony,  objected  to  some  matters.  We  are  not 
informed  by  appellant  whether  he  is  relying  upon  these  matters  or  not, 
unless  it  is  found  in  the  second  ground  of  the  motion  for  a  new  trial; 
that  ground  is  as  follows :  "All  the  testimony  by  the  State  as  to  former 
crimes,  etc.,  over  objections  of  the  defendant  was  error  and  though  the 
court  in  so  far  as  it  could,  withdrew  same  from  the  consideration  of  the 
jury,  yet  the  injurious  and  prejudicial  effect  was  not,  and  in  the  very 
nature  of  things  could  not  be  taken  from  the  minds  of  the  jury."  If 
it  be  conceded  that  tjiis  is  an  insistence  that  the  court  erred  in  admit- 
ting evidence  of  a  prior  burglary  supposed  to  have  been  committed  by 
appellant,  and  that  we  could  ascertain  this  fact  by  wading  through  a 
long  statement  of  facts,  we  would  hold,  even  if  this  sufficiently  pre- 
sented the  matter,  that  the  court  was  not  in  error.  When  the  burglary 
relied  upon  in  this  case  was  ascertained,  and  appellant  was  arrested,' his 
room  and  trunk  were  searched,  and  quite  a  lot  of  property  that  had  been 
taken  from  the  burglarized  house  found  in  his  room  and  trunk,  or 
locker,  as  some  of  the  witnesses  term  it.  The  witnesses  were  not  very 
clear  as  to  when  the  property  foui\d  in  his  possession  had  been  taken, 
and  it  is  made  to  appear  that  some  of  the  property  was  missed  from  the 
house  before  the  second  burglary,  and  the  witnesses  were  not  definite  as 
to  when  some  of  the  property  found  in  appellant's  possession  had  dis- 
appeared from  the  house.  We  think,  under  the  rule  with  reference  to 
extraneous  crimes,  that  this  was  clearly  admissible ;  it  tended  to  connect 
defendant  with  the  burglary  for  which  he  was  being  tried.  This  was  a 
case  of  circumstantial  evidence,  and  the  court  limited  the  jury  to  a  con- 
sideration of  these  facts  for  the  proper  purpose.  We  have  treated  the 
matter  in  this  manner,  but  the  bill  of  exceptions  contained  in  the 
transcript  is  hardly  sufficient  to  present  it.  This  court  is  not  called 
upon  to  wade  through  several  pages  of  testimony,  where  there  is  a  run- 
ning fight  between  counsel  as  to  the  introduction  of  testimony,  to  ascer- 
tain whether  or  not  appellant  really  did  reserve  an  exception,  and  if  so, 
how.  These  matters  ought  to  be  specifically  pointed  out,  and  in  such 
way  that  the  court  can  understand  tlie  real  question  at  issue.  But  we 
find  no  error  in  any  event. 

Appellant  moved  to  quash  the  indictment,  "for  the  reason  same  is 
duplicitous,  charges  more  than  one  oifense  and  is  wholly  void  which  is 
shown  from  face  of  said  indictment  which  defendant  requested  the  court 
to  inspect."     This  was  overruled.     The  indictment  contains  two  counts, 
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the  first  charging  burglary  of  a  private  residence  at  night,  and,  second, 
charging  burglary  in  the  daytime,  omitting  the  allegation  in  regard  to 
its  being  a  private  residence.  This  manner  of  pleading  is  not  only  au- 
thorized, but  is  commended  by  previous  decisions  of  this  court.  For  a 
collation  of  authorities  see  White's  Annotated  Code  Criminal  Procedure, 
sections  403,  404  and  405.  Article  469  of  the  Code  of  Criminal  Pro- 
cedure expressly  provides  that  an  indictment  or  information  may  con- 
tain as  many  counts  charging  tlie  same  offense  as  the  attorney  wlio 
prepares  it  may  think  necessary  to  insert,  and  an  indictment  or  informa- 
tion shall  be  sufficient  if  any  one  of  these  counts  be  suflBicient.  The 
pleader  was  simply  charging  the  same  offense  in  different  ways  in  order 
to  meet  possible  contingencies  that  might  arise  under  the  facts  on  the 
trial  of  the  case.  The  evidence  showing  it  to  be  a  private  residence,  and 
the  burglary  committed  at  night,  the  court  limited  the  consideration  of 
the  jury  to  the  first  count.  There  was  no  error  in  these  rulings  of  the 
court.     See  authorities  above  cited. 

The  application  for  a  continuance  was  overruled,  and  appellant  failed 
to  reserve  a  bill  of  exceptions.  This  matter,  therefore,  cannot  be  re- 
vised. But  if  it  had  been  properly  presented,  the  court  would  have 
been  justified  in  refusing  to  continue.  The  facts  expected  to  be  proved 
are  thus  stated:  "That  said  Mary  worked  on  the  premises  alleged  to 
have  been  burglarized;  that  defendant  also  worked  at  said  place  and 
that  defendant  carried  a  key  to  said  premises  with  knowledge  and  con- 
sent of  Ben  Kimbrough.^'  The  indictment  alleged  that  Ben  Kim- 
brough  had  control  of  and  occupied  the  house  as  his  residence.  The 
facts  show  that  appellant  had  no  authority  to  go  in  the  house  and  had 
not  had  for  a  week  or  ten  days  prior  to  this  burglary ;  and  the  facts  fur- 
ther show  that  it  was  not  entered  by  means  of  a  key,  but  that  the  wire- 
screen  door  had  been  cut  where'  the  latch  on  the  inside  fastened,  and  the 
burglar  inserted  his  hand  and  lifted  the  latch  and  thus  opened  the  door 
and  entered  the  house.  Even  if  the  bill  had  been  properly  presented  for 
review,  the  facts  set  out  in  its  application  would  not  have  been  material. 

We  have  carefully  read  the  court's  charge,  and  in  our  judgment  it  is 
correct.  Among  other  things,  it  is  contended  the  court  should  have 
defined  to  the  jury  what  night-time  burglary  was,  and  this  he  alleges 
the  court  omitted,  and  further  that  the  court  failed  to  define  what  con- 
stituted a  private  residence.  We  do  not  believe  there  is  any  merit  in 
these  contentions.  The  evidence  is  clear  that  the  house  was  entered 
after  dark,  and  that  it  was  a  private  residence  occupied  by  Ben  Kim- 
brough,  who  paid  the  rent,  and  occupied  the  house  as  his  residence.  We 
suppose  appellant  intended  to  criticise  the  charge  because  it  did  not  in- 
form the  jury  that  night  began  tliirty  minutes  after  sunset  and  ter- 
minated thirty  minutes  before  sunrise,  as  the  charge  did  not  so  inform 
the  jury.  There  was  no  occasion  for  giving  this  definition  of  night- 
time in  this  case.  There  might  arise  cases  where  the  testimony  is 
shadowy  or  close  or  doubtful  as  to  whether  the  house  was  entered  along 
at  the  line  of  demarkation  between  night  and  day  burglary,  or  where 
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the  testimony  would  leave  any  doubt  as  to  whether  the  burglary  was 
committed  at  night  or  in  the  day,  but  those  questions  do  not  arise  in 
this  case,  and  it  is  not  a  possible  conclusion  that  the  jury  could  have 
been  mistaken  or  misled  by  the  charge  wherein  the  court  only  author- 
ized the  conviction  if  the  burglary  was  in  the  night-time.  The  proof  is 
conclusive  that  the  owner  of  the  house  left  it,  after  dark,  going  to  supper 
at  a  caf6,  and  that  he  was  gone  not  quite  an  hour  and  returned  finding 
that  his  house  had  been  burglarized.  There  was  no  possible  chance  for 
the  jury  to  misunderstand,  under  these  facts,  that  this  was  a  night- 
time burglary.  The  same  may  be  said  in  regard  to  its  being  a  private 
residence.  The  testimony  all  is  that  it  was  Kimbrough's  residence ;  that 
he  rented  the  house,  paid  the  rent,  kept  up  the  insurance  on  it,  had 
control  of  it,  and  that  up  to  within  a  week  or  ten  days  of  the  burglary 
he  kept  a  servant,  and  ate  his  meals  in  the  house,  and  that  up  to  said 
time  there  were  several  others  who  took  their  meals  in  the  same  house, 
but  for  a  week  or  ten  days  he  and  another  occupant  had  slept  in  the 
house,  taking  their  meals  at  restaurants  and  cafes.  There  is  no  tech- 
nical meaning  as  to  what  a  private  residence  is,  and  the  proof  is  con- 
clusive that  it  was  a  private  residence.  If  there  was  doubt  as  to  whether 
it  was  a  private  residence  or  not,  then  it  might  be  well  enough  for  a  court 
to  give  a  jury  an  appropriate  instruction  along  that  line.  But  whether 
that  statement  is  correct  or  not,  there  was  no  occasion  for  such  a  charge 
in  this  case.  There  was  no  proof  otherwise  than  that  it  was  a  private 
residence. 

We  cannot  agree  with  appellant  that  the  courts  charge  with  refer- 
ence to  possession  of  recently  stolen  property  was  upon  the  weight  of 
testimony.  The  court,  in  effect,  informed  the  jury  that  in  order  to  con- 
sider as  a  fact  against  appellant,  the  finding  of  the  property  in  his 
room,  his  possession  must  be  personal  and  exclusive;  unexplained,  in- 
volving a  distinct  and  conscious  assertion  of  property  by  the  defendant, 
and  if  they  so  found  it  would  be  a  circumstance  they  would  consider 
along  with  other  facts  in  the  case  to  determine  the  issue  to  be  tried. 
The  criticism  of  appellant  is  that  ^'such  testimony  cannot  be  considered 
for  any  purpose  except  as  to  intent,  when  it  had  been  shown  that  de- 
fendant did  commit  the  offense  of  burglary  for  which  he  is  charged." 
The  possession  of  the  property  could  be  shown  for  other  purposes  than 
intent ;  it  could  be  used  to  connect  him  with  the  offense  on  trial.  Under 
the  facts  of  this  case,  the  testimony  in  regard  to  his  possession,  as  here- 
tofore stated  in  this  opinion,  was  properly  admitted.  As  this  charge  is 
given,  we  do  not  believe  that  it  was  on  the  weight  of  testimony. 

Appellant  requested  the  court  to  charge  the  jury  that  if  they  should 
find  the  house  alleged  to  have  been  burglarized  was  in  charge  or  control 
of  anyother  person  than  Ben  Kimbrough  at  the  time  of  the  alleged 
burglary,  they  should  acquit.  This  was  refused  and  correctly.  There 
was  some  evidence  to  the  effect  that  another  gentleman  slept  in  the 
house;  that  when  they  were  taking  their  meals  at  home  that  seven  or 
eight  of  them  had  joined  in  a  combination  to  divide  the  table  expenses. 
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and  the  gentleman  who  was  occupying  the  house  with  Kimbrough  had 
immediate  charge  of  paying  the  bills,  which  were  prorated  among  those 
who  took  their  meals  at  the  house  and  these  expenses  included,  paying  a 
cook  and  other  incidental  matters,  but  this  arrangement  had  ceased  a 
week  or  ten  days  prior  to  this  alleged  burglary,  and  one  of  them  still 
slept  in  the  house  as  did  the  alleged  owner  Kimbrough.  If  it  be  con- 
ceded that  both  of  these  gentlemen  were  in  possession,  occupying  the 
house  as  a  private  residence,  under  the  facts  it  was  sufficient  to  charge 
the  ownership  in  Kimbrough,  such  we  understand  is  the  unbroken  line 
of  authorities  in  Texas  as  well  as  the  provisions  of  the  statute. 

We  think  the  evidence  is  ample  to  support  the  conviction,  and  the 
judgment  is  affirmed. 

Affirmed, 

Henderson^  Judge,  absent. 

ON   REHEABING. 
'     January  22,  1908. 

DAVIDSON,  Presiding  Judge. — Motion  for  rehearing  is  made 
in  this  case  requesting  the  setting  aside  of  the  judgment  of  affirm- 
ance rendered  at  our  recent  Tyler  term.  As  stated  in  tlie  original 
opinion,  one  of  the  appellant^s  contention  was,  that  the  court  should  have 
defined  to  the  jury  what  it  took  to  constitute  a  night-time  burglary. 
It  seems  that  the  particular  point  relied  upon  is  that  the  court  should 
have  given  an  instruction,  but  did  not,  that  night-time  burglary  was 
consummated  by  breaking  into  the  house  with  intent  to  commit  burglary, 
etc.,  at  a  time  after  a  half-hour  after  sunset  and  prior  to  a  half-hour 
before  sunrise.  We  believe  this  rule  is  correctly  stated  in  the  former 
opinion  that  wherever  the  testimony  is  upon  close  lines  as  to  whether 
the  burglary  may  have  been  committed  a  half-hour  subsequent  to  sunset, 
or  a  half-hour  prior  to  sunrise,  the  court  should  submit  that  question  to 
the  jury,  but  we  are  still  of  the  opinion  that,  in  a  case  like  this,  it  is 
sufficient  to  tell  the  jury,  if  they  should  find  the  burglary  was  com- 
mitted at  night,  without  going  into  a  definition  of  the  hours  from  half- 
hour  after  sunset  and  a  half-hour  before  sunrise.  The  evidence  is 
fully  clear  and  conclusive  in  the  case  that  the  burglary  was  made  made 
sometime  after  dark.  Kimbrough,  the  alleged  owner  of  the  house, 
states  that  he  left  the  house  considerably  after  dark.  The  lights  were 
on;  that  he  did  not  know  exactly  what  time  it  was,  but  knew  that  he 
went  through  the  house  and  locked  it.  The  following  is  stated  with 
reference  to  the  time:  "Q.  You  say  it  was  dark  when  you  left  the 
house?  A.  Yes,  sir.  Q.  After  you  closed  up.  A.  Yes,  sir.  Q.  How 
long  had  it  been  dark?  A.  Quite  awhile,  fully  thirty  minutes 
Q.  That  was  around  along  in  March?  A.  Yes,  sir.  Q.  And  it  gets 
dark  early,  doesn't  it?  A.  Yes,  sir.  Q.  Lights  burning  in  the  street? 
A.  Yes,  sir.  Q.  And  it  was  some  time  after  this  that  the  burglary  was 
committed?    A.  Sometime  after  that,  because  I  left  the  house  imme- 
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diately  and  proceeded  down  town."  Another  witness  we  think  testified, 
hardly  so  pointedly  as  did  Kimbrough,  but  still  he  places  the  facts  so  it 
was  after  dark.  About  it  being  after  dark,  there  can  be  no  question 
under  the  record.  After  leaving  the  house  and  going  down  to  the  caf6, 
and  while  en  route  to  the  cafe,  Kimbrough  met  appellant  and  after 
some  conversation  with  him  let  him  have  a  little  money.  That  he 
finished  his  supper  and  returned  to  his  residence  in  about  forty  min- 
utes. During  the  time  he  was  absent  from  the  house,  it  was  burglarized. 
We  think  there  was  no  error  in  the  former  ruling  in  regard  to  this  mat- 
ter, and  there  is  no  occasion  for  granting  a  rehearing  upon  that  theory. 

We  do  not  deem  it  necessary  to  consider  the  other  questions  on  the 
motion,  as,  in  our  judgment,  there  is  nothing  of  importance  in  them. 

The  motion  for  rehearing  is,  therefore,  overruled. 

Overruled. 


Dave  Jones  v.  The  State. 

No.  3846.     Decided  December  4,  1907. 

1. — Theft — ^Evidence — ^Impeachment — ^Time  and  Place — ^Predicate. 

Where  upon  trial  for  theft,  defendant  denied  that  he  had  made  a  certain  state- 
ment to  a  State's  witness,  and  said  State's  witness  was  placed  on  the  stand  to 
impeach  defendant  and  stated  the  time  and  place  where  he  made  such  statemoit 
to  witness*  the  objection  that  no  predicate  had  been  laid  was  untenable. 

8. — Same — Confession — ^Waming^ — ^Arrest. 

Where  upon  trial  for  theft,  the  State  placed  the  officer  who  arrested  the  de- 
fendant on  the  witness  stand,  who  testified  to  certain  confessions  by  defendant; 
that  the  officer  believed  that  defendant  knew  he  was  a  peace  officer  when  he 
awoke  defndant ;  that  he  did  not  warn  him ;  that  the  officer  had  a  warrant  for 
his  arrest  on  this  charge,  and  that  he  immediately  arrested  defendant  on  this 
charge,  but  that  defendant's  statement  was  made  before  his  arrest.  Held  that 
the  defendant  was  under  arrest,  and  his  confession  .without  warning  was  inad- 
missible. 

8. — Same — ^Impeaching  Prosecuting  Witness. 

Where  upon  trial  for  theft,  there  had  been  no  evidence  to  impeach  the  testi- 
mony of  the  prosecuting  witness  except  by  contradictory  testimony,  it  was  error 
to  bolster  up  the  testimony  of  the  prosecuting  witness,  by  the  testimony  of  an- 
other State's  witness  that  the  prosecuting  witness  always  turned  over  the  money 
he  collected  for  the  other  State's  witness. 

Appeal  from  the  County  Court  of  Jefferson.  Tried  below  before  the 
Hon.  Jas.  A.  Harrison. 

Appeal  from  a  conviction  of  theft  under  the  value  of  $50;  penalty, 
a  fine  of  $50  and  three  months  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  for  theft  and  his  pun- 
ishment assessed  at  confinement  in  the  jail  for  three  months  and  a  fine 
of  $50. 
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Bill  of  exceptions  No.  1  shows  that  the  Staters  witness,  H.  M.  Wooley, 
was  asked  the  following  question :  "State  whether  or  not  the  defendant, 
Dave  Jones,  ever  told  you  that  he  did  get  or  found  $10,  but  he  did  not 
intend  to  give  it  up.''  To  this  question  appellant  objected  on  the 
ground  that  no  predicate  had  been  laid.  The  county  attorney  stated  to 
the  court  that  he  expected  to  impeach  the  defendant  by  the  witness, 
Wooley,  the  defendant  having  denied  having  made  such  statement  to 
said  witness.  The  court  overruled  defendant's  objection  and  stated  to 
the  jury  "the  testimony  will  be  admitted  only  on  the  ground  of  im- 
peaching the  defendant,  and  the  court  instructs  the  jury  to  consider  it 
for  no  other  purpose."  The  defendant  then  urged  the  additional  ob- 
jection that  no  predicate  had  been  laid  for  the  testimony,  even  for  im- 
peaching, as  no  time  and  place  had  been  fixed.  The  court  overruled  the 
objection  and  said  witness  was  permitted  to  answer  as  follows : 

'TTes,  the  defendant  told  me  before  he  was  arrested  that  he  did  get 
$10,  or  found  $10,  but  he  did  not  intend  to  give  it  up.  Yes,  I  had  a 
warrant  for  his  arrest  on  this  charge  and  went  to  his  home  and  in  his 
room ;  he  was  asleep ;  I  opened  the  door  of  his  room,  went  in,  woke  him 
up  and  asked  him  why  he  got  the  $10  and  he  told  me  as  before  stated. 
Yes,  I  immediately  arrested  him ;  I  think  he  knew  I  was  a  police  oflBcer. 
I  did  not  warn  him  at  all."  The  above  is  almost  a  literal  copy  of  the 
bill  of  exceptions.  The  ground  insisted  upon  is  that  there  is  no  time 
and  place  fixed  for  the  impeachment.  The  bill  does  not  certify  that  the 
grounds  urged  were  true,  nor  does  the  bill  so  state.  While  technically 
correct,  the  objection  is  entirely  obviated  by  the  answer  of  the  witness, 
who  does  state  the  time  and  place  when  the  statement  was  made.  We 
accordingly  hold  that  there  is  no  reversible  error  in  the  ruling  of  the 
court. 

Bill  of  exceptions  No.  2  shows  that  when  the  same  witness,  Wooley, 
was  on  the  stand,  the  State  asked  said  witness  if  the  defendant  told  him 
he  got  the  $10  and  after  the  court  had  overruled  the  appellant's  objec- 
tion that  no  predicate  had  been  laid  either  for  the  admission  of  the 
defendant's  statements  or  confessions  or  impeachment,  as  shown  in 
bill  of  exceptions  No.  1,  said  witness  testified  as  follows:  "Yes,  de- 
fendant told  me  before  I  arrested  him  that  he  did  get  or  found  the  $10, 
but  he  did  not  intend  to  give  it  up.  I  had  a  warrant  for  his  arrest  on 
this  charge.  This  conversation  was  in  defendant's  house.  When  he 
made  the  statement,  I  had  not  arrested  him ;  I  woke  him  up.  I  imme- 
diately arrested  him  on  this  charge.  I  think  he  knew  I  was  a  peace 
officer.  I  did  not  warn  him."  Defendant  moved  the  court  to  strike 
out  all  the  testimony  of  said  witness,  Wooley,  because  it  had  clearly  been 
shown  that  no  predicate  had  been  laid  for  same,  and  had  conclusively 
shown  that  while  in  fact  the  warrant  had  not  actually  been  read  to 
defendant  at  the  tiine  of  said  statements,  it  clearly  showed  he  was  under 
duress  and  virtually  arrested  upon  said  charge  and  clearly  inadmissible 
and  prejudicial  to  defendant.    We  think  this  testimony  shows  that  he 
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was  under  arrest  at  the  time  this  confession  was  made.     It  follows, 
therefore,  that  the  court  erred  in  admitting  same. 

Bill  No.  3  was  that  Mrs.  Kline  was  permitted,  over  appellant^s  objec- 
tion, to  testify  that  the  prosecuting  witness,  Jim  Phoenix,  had  been 
working  for  her,  Mrs.  Kline,  about  eleven  months  and  had  been  a  col- 
lector and  collected  for  her,  and  always  returned  the  money.  This 
testimony  was  inadmissible,  since  there  was  no  evidence  to  impeach  the 
testimony  of  the  witness,  except  by  contradictory  evidence.  Unless  appel- 
lant had  introduced  testimony  impeaching  the  character  of  the  pros- 
ecuting witness,  it  is  never  permissible  to  bolster  testimony  up  with 
testimony  of  the  character  indicated  above. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


AuDRY  Campbell  v.  The  State. 

No.  3743.     Decided  December  4,  1907. 

Swindling — ^Insufficiency  of  the  Evidenoe. 

Where  upon  trial  for  swindling,  the  Staters  evidence  was  that  the  party  injured 
sold  the  mule  to  the  defendant,  for  which  he  was  to  be  paid  later  in  the  day, 
and  that  the  defendant  did  not  pay  him;  and  defendant's  defense  was  that  he 
traded  the  injured  party  a  horse  for  his  mule,  the  transaction  did  not  con- 
stitute swindling  under  either  theory. 

Appeal  from  the  County  Court  of  Smith.  Tried  below  before  the 
Hon.  J.  A.  Bulloch. 

Appeal  from  a  conviction  of  swindling,  a  misdemeanor;  penalty,  a 
fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

B.  B.  Beaird  and  W.  F.  Boyett,  for  appellant. — On  question  of  tiie 
insufficiency  of  the  evidence  to  sustain  a  conviction  for  swindling: 
Johnson  v.  State,  41  Texas,  65 ;  Mathews  v.  State,  10  Texas  Crim.  App., 
279. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  conviction  for  swindling. 
The  State's  contention  is  that  the  party  alleged  to  be  swindled  was  the 
owner  of  a  little  brown  mare  mule,  and  that  on  the  16th  of  February, 
1906,  he  brought  the  mule  to  the  City  of  Tyler  and  sold  it  to  appellant 
for  $22.50,  a  cash  transaction.  The  alleged  owner  of  the  mule.  Free- 
man, among  other  things  during  the  conversation  that  led  up  to  the  trade 
with  the  accused,  said  he  asked  the  accused  $25  for  the  mule ;  that  the 
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accused  then  told  him  he  had  a  horse  out  at  his  house  (and  this  is  shown 
to  be  a  mile  and  a  half  east  of  Tyler)  that  a  man  in  town,  Will  Harts- 
fidd,  had  bought  for  $22.50  and  that  he  would  give  him  that  amount 
for  the  mule.  The  witness  told  appellant  that  he  would  take  that  for 
the  mule.  They  got  in  the  wagon,  drove  out  to  appellant^s  house,  lead- 
ing the  little  mule  behind  the  wagon  to  that  point,  and  upon  arriving 
there  the  witness  untied  the  little  mule  from  the  wagon  and  appellant 
took  the  mule  and  turned  it  in  his  lot,  placing  the  rope  taken  from  the 
mule  on  the  horse,  brought  him  out  and  tied  him  behind  the  wagon, 
requesting  the  witness  to  drive  on  back  to  town,  stating  that  he  would 
go  to  town  another  way  as  he  had  a  little  business  that  required  his 
attention,  and  that  he  would  be  in  town  in  a  little  while  and  pay  the 
witness  for  the  mule.  The  witness  returned  to  town,  leading  the  horse 
behind  the  wagon.  He  further  states  that  appellant  told  him  the  horse 
was  to  be  delivered  to  Hartsfield  and  did  not  say  anything  about  trading 
the  horse  for  the  mule.  On  arriving  at  the  rack  in  the  City  of  Tyler 
from  which  they  had  started,  horsetraders  there  began  to  tell  him  how 
trifling  the  horse  was  and  how  badly  he  (witness)  had  been  cheated  by 
appellant  in  the  trade.  He  (witness)  informed  them  that  he  did  not 
trade  the  mule  for  the  horse.  After  remaining  around  there  for  some- 
time, appellant  not  appearing,  he  took  one  of  his  mules  from  his  wagon 
and  rode  back  to  Campbell's  residence  to  see  him  and  get  his  money. 
When  he  reached  Campbell's  residence  he  was  gone ;  he  returned  to  town 
without  Campbell  or  his  mule,  and  after  doing  so  he  met  Hartsfield  and 
obtained  from  him  the  information  that  Hartsfield  had  not  bought  a 
horse  from  appellant.  After  remaining  around  the  rack  a  while  appel- 
lant rode  up,  got  down  and  hitched  his  horse,  the  horse  that  witness 
brought  in  from  Campbell's  house  being  hitched  there  about  the  rack. 
The  witness  demanded  pay  of  appellant  for  his  mule,  which  was  re- 
fused. Appellant  denied  having  bought  the  mule  and  asserted  that  he 
traded  the  horse  to  him  for  the  mule.  The  evening  passed  and  the  mule 
was  not  paid  for  and  the  witness  left  the  mule  in  Campbell's  possession, 
thinking  he  was  going  to  pay  cash  for  it.  The  witness  turned  the  horse 
over  to  Henry  Keel  to  take  care  of  or  to  do  with  him  as  he  saw  proper, 
and  gave  him  a  writing  to  show  that  he  did  not  sell  Keely  the  horse 
nor  give  him  a  bill  of  sale  of  the  horse.  This  is  practically  the  State's 
case.  There  are  other  facts  and  circumstances,  but  as  we  view  the  tes- 
timony of  this  witness,  it  adds  nothing  of  any  moment  to  what  has  been 
stated. 

Bynum  testified  that  he  was  present  when  Freeman  and  defendant 
traded.  In  regard  to  the  transaction  here  under  discussion,  and  on  the 
day  the  trade  was  made.  Freeman  was  in  his  wagon  on  the  public  square 
near  the  horses'  rack  in  Tyler  and  had  with  him  a  little  brown  mare 
mule  tied  behind  his  wagon  that  the  witness  had  previously  traded  to 
Freeman.  He  asked  Freeman  if  he  would  trade  the  mule,  and  Freeman 
replied  that  he  was  waiting  for  Audry  Campbell;  that  ho  and  Campbell 
were  on  a  trade ;  that  thev  were  going  out  to  Campbell's  house  to  look  at 
Vol  52  Crim.— 14 
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a  horse  of  Campbell's;  that  he  saw  them  drive  out  towards  Campbell's 
house  leading  the  little  mule  behind  the  wagon;  that  within  about  an 
hour  Freeman  returned  to  the  public  square  with  Campbell's  horse  tied 
behind  his  wagon  but  without  the  little  mule.  This  witness  had  owned 
this  horse  previously;  he  figured  the  value  of  the  mule  from  $12.50  to 
$17.50  and  had  seen  this  particular  mule  sold  for  $10. 

Jim  Jackson  testified  that  he  saw  Freeman  the  day  he  drove  up  on 
the  east  side  of  the  public  square  in  Tyler  and  where  horsetraders  gath- 
ered themselves  together  for  trading  purposes.  Freeman  came  up  in  his 
wagon  driving  two  mules  with  a  little,  old,  poor,  brown-colored  mare 
mule  tied  behind  the  wagon ;  driving  up  where  these  people  were  congre- 
gated, Freeman  stopped.  Witness  stepped  out  and  asked  him  if  he 
would  trade  his  mule ;  he  said  yes,  but  he  had  rather  sell  it,  and  would 
take  $22.50  for  it.  Witness  declined  to  give  that  and  told  him  he  had 
nothing  to  trade,  but  some  of  the  boys  might  give  him  a  trade.  Appel- 
lant walked  up  at  that  time  and  witness  remarked  to  Freeman  that 
Campbell  would  like  to  trade  with  him,  and  Freeman  asked  appellant 
what  he  had  to  trade,  and  was  informed  that  he  had  a  horse  out  at  his 
house  that  he  would  trade.  This  witness  left  them  talking  about  trad- 
ing, and  in  a  few  minutes  afterwards  he  saw  Campbell  and  Freeman  in 
Freeman's  wagon  going  east  toward  Campbell's  residence  with  the  little 
mule  still  tied  behind  Freeman's  wagon  and  being  led.  In  about  two 
hours  Freeman  came  to  him  at  the  rack  where  they  had  first  met  and 
wanted  him  to  sell  the  horse  for  him.  It  was  the  same  horse  appellant 
had  owned.  This  witness  then  placed  his  halter  on  the  horse  and  tied 
him  to  the  rack;  went  away,  was  gone  a  few  minutes,  and  returned, 
and  when  he  returned  Freeman  was  then  delivering  the  horse  to  a  young 
man  whose  name  was  Keel,  and  Freeman  informed  this  witness  that 
he  had  sold  the  horse  to  Keel  for  $15  and  Freeman  asked  this  witness 
to  write  a  bill  of  sale  of  the  horse  to  the  man  and  FreiBman  delivered  the 
horse  and  bill  of  sale  he  wrote  to  Henry  Keel,  and  that  Wade  Sanders 
at  the  instance  of  Freeman  signed  the  bill  of  sale  as  a  witness. 

W^ade  Sanders  testified  that  he  saw  Freeman  and  appellant  talking 
about  something  that  day;  did  not  hear  the  conversation;  saw  them  go 
away  towards  defendant's  house  leading  the  mule.  Afterwards  he  saw 
Freeman  return  to  the  square  with  Campbell's  horse  tied  behind  the 
wagon.  Freeman  requested  this  witness  to  sell  the  horse  for  $15,  and 
directly  afterwards  this  witness  saw  Freeman  sell  and  deliver  the  horse 
to  Henry  Keel  for  $15.  That  Freeman  had  Jackson,  a  witness,  to  write 
a  bill  of  sale  of  the  horse  from  him  to  Keel,  and  asked  this  witness  to 
sign  the  bill  of  sale  as  a  witness,  which  he  did,  and  Freeman  delivered 
the  horse  and  bill  of  sale  to  Keel  then.  He  further  stated  he  did  not 
see  any  money  paid  by  Keel  but  understood  the  sale  was  on  a  credit  and 
dd  not  remember  the  wording  of  the  bill  of  sale. 

The  witness  Estes  testified  that  he  lives  in  Tyler,  and  did  live  there  at 
the  time  of  the  transaction  between  Freeman  and  appellant  and  was  in 
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the  market  business,  and  bought  the  horse  Freeman  got  from  defendant 
from  Henry  Keel  that  same  evening  he  had  got  him  from  Freeman. 

Edwards  testified  that  he  subsequently  bought  the  little  mule;  does 
not  recollect  exactly  how  long  it  was  after  Campbell  got  it  from  Freeman, 
but  it  was  very  poor  and  small  and  worth  very  little ;  that  he  fed  it  and 
got  it  in  very  good  condition,  and  traded  it  to  a  negro  and  Mr.  Mims. 

The  defendant  testified  in  his  own  behalf  along  about  the  middle  of  the 
day  Freeman  drove  into  town  and  to  a  point  where  he  and  others  were, 
with  the  little  mule  tied  behind  his  wagon  and  stopped  his  wagon.  The 
boys  began  talking  to  him  about  trading  and  that  he  (appellant)  went 
up  and  asked  him  if  he  wanted  to  trade  the  mule,  and  he  said  yes;  that  he 
wanted  to  sell  it  as  he  did  not  need  it.  Appellant  then  told  Freeman 
that  he  had  a  horse  at  his  house  a  mile  and  a  half  from  town  that  he 
would  trade  for  the  mule.  They  got  in  the  wagon  and  drove  to  appel- 
lant's house,  leading  the  little  mule.  When  they  reached  the  place  Free- 
man got  out  and  looked  at  the  horse  that  was  in  the  lot  and  examined 
him  and  told  appellant  he  would  give  him  the  mule  for  the  horse,  and 
they  traded.  The  mule  was  untied  from  the  wagon  and  put  in  the  lot ; 
the  rope  taken  from  the  mule  and  put  on  the  horse  by  Freeman,  who  led 
the  horse  out  and  tied  him  behind  his  wagon,  and  drove  back  to  town 
with  the  horse.  After  Freeman  left,  appellant  ate  his  dinner,  saddled 
his  horse  and  rode  to  town,  going  to  the  same  racks  where  the  parties 
had  previously  met,  and  got  down,  and  hitched  his  horse.  He  saw  Free- 
man there  and  his  wagon,  and  the  horse  that  he  (appellant)  had  traded 
him  for  the  mule  was  hitched  to  the  rack,  a  good  many  persons  and 
traders  being  immediately  around  the  rack.  After  he  had  been  there 
a  little  while  Freeman  stepped  up  to  him  and  said  to  him,  "I  want 
you  to  pay  me  for  my  mule.''  The  accused  then  told  him  that  he  had  his 
pay  for  the  mule,  and  Freeman  asked,  *'What  have  I  got?"  and  appel- 
lant pointed  to  the  horse,  "You  see  what  you  have  got."  That  Free- 
man then  denied  giving  him  the  mule  for  the  horse  and  wanted  appel- 
lant to  pay  him  $22.50  for  the  mule.  Appellant  states  that  he  told 
Freeman  before  they  traded  that  he  had  been  offered  $22.50  for  the 
horse  but  did  not  tell  him  who  offered  it,  nor  that  he  stated  that  he  had 
sold  the  horse  for  that  amount,  nor  that  he  would  sell  or  deliver  the  horse 
to  the  party  and  get  money  and  pay  him  for  the  mule.  He  further 
testifies,  a  little  later  in  the  evening  he  saw  that  Freeman  had  sold  the 
horse  to  Keel  and  given  him  a  bill  of  sale.  This  is  practically  and  sub- 
stantially the  case  except  some  testimony  introduced  by  the  State  as  to 
the  standing  of  Freeman  as  a  truthful  man. 

As  we  understand  the  record,  there  are  two  propositions,  or  two 
deductions  to  be  arrived  at  from  the  facts :  First,  that  Freeman  was  to 
let  appellant  have  the  mule  for  which  appellant  was  to  pay  him  that  day 
$22.50  and  that  appellant  did  not  do  so,  but  got  Freeman  to  go  to  his 
bouse,  leave  the  mule  and  bring  his  (appellant's)  horse  to  town,  and  in- 
gtead  that  it  was  a  trade  of  the  mule  for  the  horse.  Appellant's  theory  of 
the  case  is  that  there  was  a  trade  in  whicli  he  gave  the  horse  for  the  mule. 
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Freeman  corroborates  appellant^s  theory  substantially  in  that  he  drove 
out  to  appellant's  house,  curried  the  mule,  left  it  and  got  the  horse  that 
he  brought  to  town  in  exchange  for  the  mule.  He  is  further  corroborated 
by  the  fact  that  Freeman  turned  the  horse  over  to  another  party  for  the 
purpose  of  being  sold,  and  was  sold  to  Keel  and  bill  of  sale  given.  Ap- 
pellant's version  of  it  is  proved  by  several  witnesses  who  are  named  in 
the  above  statement  to  the  effect  that  they  heard  the  transaction  and  the 
trade,  or  rather  they  saw  the  parties  get  in  the  wagon  and  drive  out  to 
appellant's  house  to  look  at  the  horse,  and  that  Freeman  left  the  mule  and 
returned  to  town  with  the  horse.  The  State's  theory  must  be  sup- 
ported by  the  testimony  of  Freeman  to  the  effect  that  he  sold  the  mule 
and  was  to  be  paid  the  money  that  day.  Freeman's  testimony  excludes 
the  idea  that  it  was  to  be  paid  at  the  time  it  was  turned  over,  but  shows 
that  it  was  to  be  paid  after  they  returned  to  town.  We  are  of  opinion 
that  this  does  not  constitute  the  offense  of  swindling.  It  was  a  sale 
under  Freeman's  view  of  it  of  the  mule  to  appellant  to  be  paid  for  during 
the  day  after  their  return  to  town.  The  money  was  not  paid.  Of 
course,  if  the  testimony  of  appellant^s  witnesses  who  testified  to  hearing 
the  trade  made  between  appellant  and  Freeman  is  true,  there  could  not 
possibly  be  any  swindling.  So  under  either  view  of  it,  as  we  understand 
the  testimony,  it  was  not  swindling.  Therefore  believing  the  testimony 
not  sufficient  to  support  the  conviction,  the  judgment  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 
Henderson,  Judge,  absent. 


Frank  Jeter  v.  The  Statb. 

No.  3739.     Decided  December  4,  1907. 

1. — Seduction — ^Evidence — ^Keputation  of  Froseoutriz. 

Upon  trial  for  seduction  where  a  State's  witness  testified  to  the  good  reputa- 
tion for  chastity  of  the  prosecutrix,  the  defense  should  have  been  permitted  on 
cross-examination  to  show  the  general  reputation  of  other  women  for  chastity, 
with  whom  prosecutrix  lived  and  associated.  See  opinion  for  testimony  on  this 
line  which  should  have  been  admitted. 

8. — Same — ^Evidenoe — ^Impeaohment — Surprise. 

Upon  trial  for  seduction  where  the  defense  was  surprised  by  the  answer  of 
its  witness,  and  which  was  hurtful  to  defendaut,  and  he  had  been  led  to  be- 
lieve by  the  witness  that  her  testimony  would  be  favorable,  he  had  a  right  to  con- 
tradict his  own  witness,  and  it  was  error  of  the  court  not  to  permit  him  to 
do  so. 
3. — Same — Chargre  of  Court— Law  Must  be  Applicable  to  Pacts. 

Where  upon  trial  for  seduction  the  evidence  raised  the  issue  as  to  whether  de- 
fendant was  the  father  of  the  illegitimate  child  of  the  prosecutrix,  a  general 
charge  of  the  court  that  the  act  of  intercourse  between  defendant  and  prosecu- 
trix must  have  occurred  by  means  of  a  promise  to  marry,  and  the  court  in 
applying  the  law  to  the  facts  confined  the  charge  to  this  promise,  the  same  was 
hardly  sufllcient  and  should  have  been  made  directly  applicable  to  the  facta. 
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Appeal  from  the  District  Court  of  Van  Zandt.  Tried  below  before 
the  Hon.  R.  W;  Simpson. 

Appeal  from  a  conviction  of  seduction;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

Lively  &  Stanford,  for  appellant. — On  question  of  chastity:  Mrous 
V.  State,  31  Texas  Crim.  Rep.,  597 ;  Cabiness  v.  State,  1  Texas  Ct.  Rep., 
500.  On  question  of  impeaching  own  witness:  White  v.  State,  10 
Texas  Crim.  App.,  397 ;  Tyler  v.  State,  13  Texas  Crim.  App.,  207. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  seduction. 
The  State  relied  upon  the  testimony  of  the  alleged  seduced  female,  Ella 
Taylor,  for  evidence  to  sustain  the  conviction  with  whatever  corrobora- 
tion is  shown. 

Ella  Taylor,  the  prosecutrix,  testifies  that  she  and  appellant  had  been 
engaged  for  some  time  at  the  time  of  the  first  act  of  sexual  intercourse 
between  herself  and  appellant ;  that  his  solicitations  continued  through  a 
space  of  about  nine  months  before  she  finally  yielded  to  his  importunities ; 
that  it  occurred  one  night  while  returning  from  a  party;  that  the  first 
act  of  intercourse  occurred  in  September,  1905,  and  continued  until  some 
time  in  December,  1905 ;  her  child  was  born  on  October  17,  1906.  She 
further  testified,  "Defendant  did  not  take  me  to  the  party ;  he  hardly  ever 
came  to  our  house  to  take  me  anywhere,  but  would  accompany  me  home 
from  places.'*  She  further  testified  that  she  and  her  sister  would  usually 
go  before  night  to  these  gatherings  and  some  of  the  young  men  would 
accompany  them  home.  Her  father  testified  that  appellant  visited  his 
daughter  at  his  house ;  that  he  did  not  come  often  to  see  her,  but  would 
come  home  with  her  from  gatherings.  It  seems  to  be  a  conceded  fact 
that  appellant  and  other  young  men  who  waited  upon  the  prosecutrix 
and  her  older  sister  seldom  visited  them  at  their  father's  residence  where 
they  lived ;  that  they  would  go  to  the  gatherings  of  people  in  the  neigh- 
borhood and  young  men  would  accompany  them  home  from  such  gather- 
ings. The  evidence  is  directly  conflicting  as  to  the  reputation  of  prose- 
cutrix, some  of  the  witnesses  giving  her  a  good  reputation  for  chastity ; 
others  stated  it  was  bad.  Appellant  testified  that  he  was  never  engaged 
to  the  prosecutrix,  but  that  he  had  intercourse  with  her  during  the  fall 
of  1905,  and  that  he  had  not  had  intercourse  with  her  any  time  during 
the  year  of  1906.  So  it  may  be  taken  as  a  fact  testified  by  both  sides  that 
the  intercourse  between  appellant  and  prosecutrix  ceased  some  time  dur- 
ing the  month  of  December,  1905,  and  it  is  an  unquestioned  fact  that  the 
prosecutrix,  child  was  born  on  the  17th  day  of  October,  1906,  or  in  the 
neighborhood  of  ten  months  after  these  acts  of  intercourse  ceased  between 
the  parties.  Just  prior  to  their  act  of  first  intercourse  appellant  wrote  a 
letter  to  prosecutrix,  substantially,  as  follows:  "Ella,  you  have  refused 
to  do  what  I  want  you  to  do ;  this  proves  that  you  do  not  care  anything 
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for  me.  So  I  don^t  suppose  there  is  any  use  of  my  going  with  you  any 
more."  The  following  is  the  prosecutrix'  reply:  "Mr;  Frank  Jeter 
Dear  Old  Boy :  Prank  you  said  when  I  decided  to  do  what  you  said,  for 
me  to  let  you  know.  So  I  thought  I  would  write  and  tell  you  that  I  will 
when  you  get  ready.  I  couldn^t  get  a  chance  to  tell  you  yesterday.  I 
had  rather  you  wait  until  about  Sunday  night ;  if  I  could  get  to  talk  to 
you  I  would  tell  you  why  I  want  you  to  wait  until  then.  I  wish  you 
would  come  and  carry  me  to  singing  Sunday  evening  and  we  wouldn't 
come  home  till  just  before  daylight  if  you  think  it  would  take  you  that 
long;  tell  me  one  night  this  week  if  you  think  you  can  come  Sunday 
evening  so  I  can  iron  my  (other)  corset  cover.  I  hope  you  will  come, 
sweety.  I  sure  do  want  to  kiss  you.  I  never  do  get  to  kiss  nobody  but 
you.  Excuse  bad  writing.  I  wrote  this  and  nursed  Vernon  at  the  same 
time;  didn't  I  have  a  big  job.  Your  truest  lover,  Ella.  S.  W.  A.  K.'* 
There  are  some  letters  introduced  written  by  appellant  to  the  prosecu- 
trix subsequent  to  the  birth  of  the  child,  indicating  an  anxiety  on  his 
part  to  see  the  child  and  have  a  picture  of  it  on  a  stamp  so  that  he  could 
carry  it  in  his  watch.  One  of  the  letters  acknowledge  the  receipt  of  the 
picture,  in  which  he  states  that  the  picture  of  the  child  has  none  of  the 
Jeter  family  resemblance.  There  are  some  intimations  in  the  letters 
that  prosecutrix  wanted  appellant  to  do  something,  which  he  declined  on 
the  ground  that  she  and  her  family  were  trying  to  trap  him.  Dr.  Bell, 
at  the  instigation  perhaps  of  appellant,  and  with  the  consent  of  -the 
prosecutrix,  examined  her  in  July,  1906,  and  ascertained  the  fact  that  she 
was  about  five  months  advanced  in  pregnancy.  While  they  were  together 
and  during  a  conversation  between  herself  and  Dr.  Bell,  she  asserted 
that  appellant  was  the  father  of  her  prospective  child,  but  denied  any  en- 
gagement between  them.  Dr.  Bell  was  used  as  a  State's  witness;  his 
conversation  in  regard  to  this  phase  of  the  case  is  as  follows :  "Yes,  in 
the  conversation  I  talked  with  her  and  I  was  sorry  for  her  and  asked 
her  who  was  responsible  for  her  condition,  and  she  said  it  was  Frank 
Jeter ;  then  I  asked  her  why  she  allowed  him  to  do  it,  and  if  they  were 
engaged,  and  if  Frank  had  promised  to  marry  her,  and  she  said  that  he 
had  not  promised  to  marry  her;  that  they  were  not  engaged,  but  that 
she  just  loved  him  so."  This  witness  was  one  of  those  who  testified 
to  her  bad  reputation  for  chastity.  Her  condition  became  known  in  the 
community  shortly  after  this  examination  by  Dr.  Bell.  The  father  of 
prosecutrix  testified  that  when  Ella  informed  him  of  her  condition  and 
the  circumstances  of  it,  he  and  his  son  and  son-in-law  went  to  Squire 
Jordan,  Justice  of  the  Peace,  and  made  a  complaint  and  had  appellant 
arrested  for  rape  on  his  daughter;  when  the  grand  jury  met,  however, 
the  indictment  in  this  case  for  seduction  was  found.  This  perhaps  is  a 
sufficient  statement  of  the  case  to  bring  in  review  the  questions  pre- 
sented. 

Harper  testified  for  the  State,  among  other  things,  to  the  good  reputa- 
tion for  chastity  of  the  prosecutrix.  A  bill  of  exceptions  is  signed  by  the 
court  showing  this  condition  in  regard  to  this  witness'  testimony :     That 
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he  would  have  on  cross-examination  testified  that  the  general  reputation 
of  the  sister  of  prosecutrix  for  chastity  with  whom  Ella  Taylor  lived  and 
associated  was  bad  and  had  been  bad  for  two  or  three  years  before  this 
trouble  came  up,  and  that  witness  knew  of  his  own  knowledge  of  her  un- 
chaste acts.  This  testimony  was  excluded.  The  court  would  not  even 
permit  counsel  for  appellant  to  make  any  statement  as  to  why  said  testi- 
mony was  material  or  what  witness  would  testify.  The  court  qualifies 
the  bill  as  follows :  "The  sister  of  prosecutrix,  whose  reputation  was  in- 
quired about,  lived  with  her  father  and  mother  (and  the  testimony  so 
showed  without  contradiction) .  The  prosecutrix  also  lived  there,  and  the 
court  being  of  the  opinion  that  a  girl  of  prosecutrix'  age  was  not  com- 
pelled to  abandon  her  home  nor  were  tlie  father  and  mother  compelled 
to  ostracize  one  wayward  daughter  in  order  to  avoid  an  aspersion  upon 
the  character  of  another  and  therefore  sustained  the  objection/^ 

Another  bill  in  regard  to  this  same  witness,  in  substance,  is  as  follows : 
That  Harper  was  the  third  witness  for  the  State  and  testified  that  he 
knew  the  general  reputation  of  the  prosecutrix  for  chastity  and  that  it 
was  good.  He  was  then  asked  by  the  defendant  if  he  had  a  conversa- 
tion with  Bud  Jeter  on  his  gallery' at  Elm  Grove  before  this  trouble  came 
up,  in  which  he  stated  that  the  reputation  of  the  Taylor  girls  for  chastity, 
meaning  Ella  and  her  older  sister,  living  with  her  in  her  father's  family, 
was  bad.  The  witness  answered  that  he  had  the  conversation  at  the 
time  and  place  mentioned,  and  that  he  only  stated  that  the  reputation  of 
the  older  sister  of  prosecutrix  was  bad.  On  motion  of  the  district  attor- 
ney, and  over  appellant's  protest,  the  court  withdrew  the  answer  from 
the  jury,  and  instructed  them  not  to  consider  it  as  evidence.  Counsel 
protested  against  the  action  of  the  court  and  offered  to  submit  an  author- 
ity to  the  court  in  support  of  the  admissibility  of  said  testimony,  and  the 
court  stated  in  the  hearing  of  the  jury  that  he  did  not  care  to  hear  from 
counsel  on  any  authority  on  that  point,  to  which  action  of  the  court  in  ex- 
cluding said  testimony  of  the  witness.  Harper,  from  the  jury  and  refusing 
to  permit  defendant  to  attempt  to  show  the  admissibility  of  said  evi- 
dence, the  defendant  then  and  there  excepted,  etc. 

In  regard  to  the  first  bill  of  exceptions,  we  are  of  opinion  that  it  was 
admissible.  The  facts  show  that  the  older  sister  had  a  bad  reputation, 
and  that  she  and  the  prosecutrix  resided  at  the  residence  of  their  father. 
It  further  shows  that  they  were  in  the  habit  of  going  to  social  gatherings 
in  the  neighborhood  unattended  by  any  male  friend,  but  on  their  return 
from  these  gatherings  the  young  men  would  attend  them  home.  See 
Caviness  v.  State,  43  Texas  Crim.  Rep.,  420.  In  the  Caviness  case  it 
was  proposed  to  be  shown  that  the  prosecutrix  lived  at  the  same  house  and 
associated  with  her  two  sisters  and  niece ;  that  they  were  women  of  bad 
reputation,  and  that  they  were  delivered  of  illegitimate  children.  On 
objection  of  the  State  this  testimony  was  excluded.  It  was  offered  as 
tending  to  prove  the  real  character  of  the  seduced  female.  The  prosecu- 
trix in  that  case  was  delivered  of  a  fully  developed  child  in  February, 
1900.     The  court  said  in  that  case,  "If  she  was  an  associate  of  these 
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women  at  the  time  indicated,  it  would  be  a  fact  tending  to  show  her  char- 
acter for  want  of  virtue  and  chastity.  See  also  Mrous  v.  State,  31  Texas 
Crim.  Eep.,  597.  It  was  held  in  that  case  the  evidence  should  have  gone 
to  the  jury.  We  think  under  this  authority  this  testimony  should  have 
gone  to  the  jury.  The  judge  rejecting  the  testimony  seems  to  have 
thought  because  they  were  living  in  the  same  house  and  under  their 
father's  roof,  that  the  fact  that  prosecutrix  associated  with  her  sister 
of  bad  reputation,  should  not  be  used  against  prosecutrix,  and  he  further 
seems  to  have  conceived  the  idea  that  because  to  have  so  ruled  would  have 
required  the  father  to  ostracize  his  daughter  from  home.  We  do  not 
understand  what  this  has  to  do  with  the  admission  or  rejection  of  testi- 
mony that  proves  or  tends  to  prove  a  legitimate  fact.  Of  course,  the 
father  was  not  required  to  drive  his  children  from  home,  even  if  they 
were  shown  to  be  absolutely"  abandoned ;  he  was  not  required  to  drive 
prosecutrix  from  his  home  or  in  any  way  ostracize  her  after  her  shame 
had  been  known  and  the  child  born,  but  there  would  be  no  question  that 
the  fact  she  gave  birth  to  the  child  would  be  legitimate  testimony,  even 
though  the  father  was  not  required  to  ostracize  her.  The  evidence  seems 
to  be  conceded,  proved  at  least,  by  the  State's  testimony  that  the  young 
men  seldom  came  to  the  house  to  visit  the  girls,  but  that  they  would  go 
to  parties  and  social  gatherings  unattended  except  in  company  with  each 
other,  but  that  young  men  would  accompany  them  home.  They  seldom 
went  to  visit  the  prosecutrix  at  the  residence  of  their  father.  TTiis  testi- 
mony was  admissible. 

In  regard  to  the  second  bill,  it  is  shown  that  evidence  was  introduced 
through  the  witness,  Harper,  that  he  had  stated  to  Bud  Jeter  that  the 
reputation  of  the  older  girl,  prosecutrix'  sister,  was  bad,  limiting  his 
statement  of  bad  reputation  alone  to  the  older  sister.  The  court  with- 
drew the  answer  of  the  witness  and  instructed  the  jury  not  to  consider 
it  and  for  the  same  reason  stated  by  the  court  for  the  rejection  of  the  tes- 
timony in  the  bill  above  discussed.  We  think  this  testimony  was  prop- 
erly admitted  and  ought  not  to  have  been  withdrawn. 

The  witness,  Mrs.  Lydia  N^orris,  testified  that  she  was  an  aunt  of  the 
prosecutrix  and  had  known  her  all  her  life.  She  was  then  asked  by 
appellant  if  she  knew  the  prosecutrix'  general  reputation  for  chastity 
prior  to  the  time  of  her  connection  with  this  case.  The  witness  answered, 
"I  never  heard  her  reputation  for  chastity  discussed  before  then."  She 
was  then  asked  by  defendant  if  she  had  not  stated  to  Lively  &  Sanford 
that  morning  in  their  office  that  she  did  know  the  reputation  of  Ella 
Taylor  for  chastity  in  the  community  in  which  she  was  living  and  that 
for  chastity  it  was  bad,  and  that  witness  and  her  brother,  Isaac  Taylor, 
now  deceased,  had  often  talked  about  it  and  deplored  that  fact;  that 
Ella  Taylor's  family  had  become  offended  at  them  because  they  had  re- 
monstrated with  her  about  her  conduct  with  young  men.  It  seems  that 
Mrs.  T^orris  was  a  witness  for  the  defendant,  and  was  placed  on  the  stand 
to  prove  the  bad  reputation  of  the  prosecutrix  for  chastity,  and  they 
alleged  surprise  at  her  answer  and  they  insisted  that  they  should  be  per- 
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mitted  to  refresh  her  memory  by  said  conversation  and  explain  their  rea- 
son for  putting  the  witness  on  the  stand,  and  if  she  insisted  upon  her 
answer  as  given,  they  should  be  permitted  to  contradict  her.  The  court 
refused  to  permit  her  to  answer  the  question.  Upon  another  trial  this 
testimony  should  be  admitted,  if  the  matter  presents  itself  in  the  same 
way  as  it  does  in  this  record.  Where  a  party  is  surprised  by  the  answer 
of  a  witness,  which  answer  is  hurtful  to  him,  and  when  he  is  led  to  be- 
lieve by  the  witness  that  it  would  be  favorable,  under  our  statute  he  has 
a  right  to  contradict  even  his  own  witness. 

Exception  was  reserved  to  the  court's  charge  and  special  instructions 
requested  but  refused.  The  court,  in  a  general  way,  charged  the  jury 
that  before  they  could  convict  they  must  find  from  the  evidence  that  the 
act  of  intercourse  occurred  alone  by  means  of  a  promise  to  marry,  and 
then  give  the  following  charge :  "If  you  find  the  defendant  had  carnal 
knowledge  of  Ella  Taylor  and  that  defendant  had  promised  to  marry 
said  Ella  Taylor,  yet  if  you  find  that  Ella  Taylor  was  moved  to  submit 
her  person  to  the  carnal  embrace  of  defendant  through  any  other  induce- 
ment than  a  promise  to  marry  her  made  by  the  defendant  or  if  you  have 
a  reasonable  doubt  as  to  whether  her  consent  to  the  carnal  knowledge 
was  given  alone  and  in  good  faith  relying  upon  a  promise  to  marry  her, 
you  must  acquit."  And  further,  "If  you  find  that  prosecutrix  was  moved 
to  submit  to  carnal  intercourse  through  lust  or  a  desire  to  get  defendant 
to  continue  his  visits  to  her,  and  not  alone  on  an  unconditional  promise 
to  marry  in  good  faith  relied  upon  by  prosecutrix  or  if  you  have  a  rea- 
sonable doubt  as  to  whether  she  was  moved  to  consent  through  motives 
other  than  a  promise  to  marry,  you  will  acquit."  Perhaps,  under  the 
facts  of  this  case  this  charge  was  sufficient.  The  requested  instructions 
were  rather  an  amplification  of  the  charges  above  mentioned.  The  testi- 
mony of  prosecutrix  along  this  line  is  about  as  follows:  He  said  that 
all  young  folks  that  were  engaged  did  that  way ;  he  told  me  tliat  he  would 
marry  me  if  he  ruined  me  and  that  he  would  marry  me  anyway."  The 
testimony  rather  indicates  from  the  letter  written  by  appellant  to  prose- 
cutrix and  her  reply  that  if  there  had  been  any  engagement,  that  it  was 
terminated,  as  appellant  had  written  her  there  was  no  use  in  his  paying 
her  any  further  attention  unless  she  would  do  what  he  wanted.  Her  re- 
ply would  indicate,  as  copied  heretofore,  that  she  also  understood  the 
condition  of  affairs,  and  informed  him  of  the  fact  that  she  was  ready 
to  comply  and  would  remain  with  him  during  the  night  if  it  would 
take  him  that  long  to  get  ready.  It  is  shown  by  testimony  for  appellant 
that  prosecutrix  was  seen  in  the  act  of  sexual  intercourse  with  one  Jack 
Craft,  and  there  is  testimony  tending  to  show  also  that  she  was  intimate 
with  Tom  Eeed,  and  that  Tom  Eeed  was  the  father  of  her  child,  and  that 
he  had  had  intercourse  with  her  during  the  month  of  January,  1906.  If 
her  testimony  is  true,  and  in  this  she  is  corroborated  by  appellant,  that  no 
act  of  intercourse  had  occurred  between  them  after  some  time  during  the 
month  of  December,  1905,  it  would  seem  to  be  practically  impossible  for 
appellant  to  have  been  the  father  of  her  fully  developed  child  born  on  the 
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17th  day  of  October,  1906.  It  would  be  a  very  unusual  occurrence  doubt- 
less, for  a  woman  to  be  pregnant  about  ten  months  with  her  first  child,  or 
even  any  subsequent  children,  if  the  testimony  of  physicians  as'to  the 
law  of  gestation  is  to  be  credited.  Upon  another  trial  we  believe  the 
court's  charge  should  be  perhaps  a  little  more  full  at  this  point.  The 
case  of  Nolan  v.  State,  48  Texas  Crim.  Rep.,  436;  13  Texas  Ct.  Rep., 
735,  was  reversed  because  of  the  failure  to  give  the  charge  written  prac- 
tically as  appellant's  special  charges  are  written.  Upon  another  trial, 
however,  the  charges  "can  be  more  directly  applied  to  the  facts. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


A.  J.  Warren  v.  The  State. 

No.  3769.     Decided  December  4,  1907. 

Burglary — Circumstantial  Evidence. 

The  law  of  circumstantial  evidence  requires  that  the  evidence  should  be  of 
that  degree  of  cogency  and  probative  force  that  would  justify  a  jury  and  this  court 
in  believing  that  the  evidence  excludes  every  other  reasonable  hypothesis  than 
that  of  the  guilt  of  the  defendant.  See  opinion  for  facts  held  to  be  insufficient 
to  sustain  a  conviction  lor  burglary. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  the 
Hon.  J.  W.  Patterson. 

Appeal  from  a  conviction  of  burglary;  penalty,  nine  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Preston  Martin,  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  burglary  and  his  pun- 
ishment assessed  at  nine  years  confinement  in  the  State  penitentiary. 

The  only  question  necessary  to  be  reviewed  in  this  record  is  the  suf- 
ficiency of  the  evidence.  On  the  6th  day  of  February,  1907,  in  the  little 
inland  town  of  Brock,  in  Parker  County,  the  storehouse  of  John  Whit€ 
was  burglarized.  The  safe  was  blown  open  and  something  over  $80  in 
money  secured.  Upon  hearing  the  explosion,  the  owner  of  the  store,  who 
lived  nearby,  started  to  the  store  and  was  in  the  act  of  meeting  a  party 
coming  out  thereof,  when  said  party  turned  away  and  disappeared. 
Witness,  White,  was  then  in  some  twenty-five  or  thirty  yards  of  the  flee- 
ing party  and  said,  in  size,  he  ap])eared  to  be  about  the  size  of  the  defend- 
ant in  this  case.  The  next  day  after  the  burglary,  the  tracks  leading 
from  the  store,  which  were  made  l)y  the  party  that  White  saw  fleeing,  . 
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were  critically  examined  by  White  and  others,  who  testified  in  this  ease, 
giving  all  tiie  peculiarities  of  same.     The  defendant  was  seen  by  several 
l)arties  within  a  mile  of  the  town  of  Brock  on  Wednesday  morning,  the 
burglary  occurring  that  night.     One  witness  testified  that  she  gave  him 
his  breakfast  and  another  witness,  who  lived  at  a  home  nearby  the  first 
one,  testified  that  she  gave  him  a  breakfast.     The  defendant  was  seen  in 
different  directions  from  Brock  and  within  a  distance  of  a  mile  or  so 
of  the  town.     Several  witnesses  testified  that  they  met  a  man  going  in  the 
direction  of  Brock  about  10  o*clock  at  night,  about  the  size  of  appellant. 
On  February  9th,  two  or  three  days  after  the  burglary,  appellant  was 
arrested  in  the  City  of  Fort  Worth,  a  distance  of  about  thirty  miles 
from  the  scene  of  the  burglary.     At  the  time  of  his  arrest  he  was  very 
much  intoxicated  and  asleep.     A  boy  testified  that  a  short  while  before 
the  arrest  of  appellant  that  he  drew  a  pistol  on  him,  made  the  boy  accom- 
pany him  and  stated  to  the  boy  that  he  had  $80  at  the  factory  or  foundry 
and  if  he,  the  boy,  would  go  with  him  they  would  have  a  good  time. 
The  constable  of  the  City  of  Fort  Worth  took  charge  of  defendant,  placed 
him  in  jail  and  for  some  reason  undisclosed  by  this  record,  the  sheriff ' 
carried  one  of  the  ladies  who  had  given  appellant  a  breakfast  on  the 
morning  before  the  burglary  in  Parker  County,  to  Fort  Worth,  and  she 
there  identified  appellant  as  the  party  to  whom  she  had  given  the  break- 
fast.    The  shoes  found  upon  appellant  when  arrested  in  Fort  Worth 
corresponded  in  all  their  peculiarities  with  the  tracks  found  going  from 
the  burglarized  store.     When  appellant  was  arrested  in  Fort  Worth  he 
was  found  with  about  80  cents  in  his  pocket.     This  in  substance,  as  we 
understand  this  record,  is  all  of  the  criminative  facts  contained  therein 
that  go  to  show  appellant^s  guilty  participancy  in  the  burglary  alleged  in 
this  case.     We  hold  that  same  is  not  sufficient  to  comply  with  the  rules 
of  law  laid  down  by  this  court  in  cases  of  circumstantial  evidence.     The 
law  of  circumstantial  evidence  requires  that  the  evidence  should  be  of 
that  degree  of  cogency  and  probative  force  that  would  justify  a  jury, 
and  this  court,  in  believing  that  the  evidence  excludes  every  other  reason- 
able h3rpothesis  than  that  of  the  guilt  of  the  appellant.     Conceding  all 
these  facts  to  be  uncontradicted,  and  we  take  it  from  this  record  that  they 
are  uncontradicted,  they  do  not  exclude  in  our  mind  every  other  reason- 
able hypothesis  than  that  of  the  guilt  of  appellant.     It  would  be  a  dan- 
gerous precedent,  however  guilty  this  appellant  may  be,  for  this  court  to 
lay  down  a  rule  holding  that  tracks  alone,  plus  a  presence  within  two 
miles  of  the  scene  of  a  crime,  would  justify  a  court  in  affirming  a  case. 
The  tracks  show  that  the  party  making  same  had  on  a  pair  of  shoes  that 
had  been  half  soled.     The  heels  of  one  of  the  shoes  making  the  tracks, 
was  run  down  and  worn  off,  several  tacks  were  prominent,  or  several  in- 
dentations in  the  tracks  appeared  to  have  been  made  by  prominent  tacks. 
These  peculiarities  are  shown  to  have  existed  in  appellant's  shoos.     But 
does  this  exclude  every  other  reasonable  hypothesis  than  that  the  shoes 
worn  by  appellant  made  the  tracks?     We  say  it  does  not.     Tt  is  too  well 
knov^Ti  that  shoes  are  frequently  half  soled  and  it  is  equally  well  known 
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that  tacks  are  often  prominent  therein.     It  is  further  a  commonly  known 
fact  that  heels  of  shoes  are  often  run  down  or  worn  ofE. 

These  being  matters  of  common  notoriety  and  knowledge,  force  us  to 
the  irresistible  conclusion  that  this  evidence  does  not  exclude  every  other 
reasonable  hypothesis  than  that  of  appellant's  guilt.  So  believing,  we 
reverse  this  case  because  the  evidence  is  insufficient  to  support  the  verdict. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


J.  B.  Cason  v.  The  State. 

No.  3853.     Decided  December  4.  1907. 

1. — ^Xurder — Charge  of  Court — ^Principal — ^Aooomplice. 

Where  upon  trial  for  murder  defendant  claimed  in  his  confession  that  another 
kiUed  the  deceased  and  gave  the  defendant  a  part  of  the  money  taken  from 
deceased  and  threatened  to  kill  defendant  if  he  divulged;  and  the  court  charged 
that  if  deceased  was  killed  by  another  than  defendant  to  acquit  him,  there  was 
no  error  that  the  court  failed  to  charge  the  law  of  accomplices  and  principals; 
the  court's  charge  being  more  favorable  to  the  defendant  than  the  evidence 
warranted. 

S. — Same — Continuanoe — BUI  of  Exoeptioni. 

Where  no  bill  of  exceptions  was  reserved  to  the  overruling  of  the  application 
for  continuance,  the  matter  cannot  be  considered  on  appeal. 

8. — Same— Chaniro  of  Venue. 

Where  upon  trial  for  murder  the  testimony  under  the  defendant's  motion  for 
change  of  venue  did  not  show  some  prejudice  against  the  defendant,  but  that 
the  jurors  simply  stated  that  they  believed  whoever  committed  the  alleged  mur- 
der ought  to  be  hanged;  that  defendant  and  deceased  were  strangers  in  the 
county,  and  that  the  jurors  all  swore  that  they  could  give  defendant  a  fair  and 
impartial  trial,  there  was  no  error  in  refusing  a  change  of  venue., 

4. — Same — Jury  and  Jury  Law — Challenge  for  Cause. 

Where  upon  trial  for  murder  the  jurors  simply  stated  on  their  voir  dire  that 
they  had  formed  an  opinion  that  the  deceased  had  been  murdered,  and  as  to  the 
punishment  to  be  inflicted,  but  that  they  had  no  opinion  as  to  the  guilt  or 
innocence  of  the  defendant  and  that  they  could  give  him  a  fair  and  impartial 
trial,  there  was  no  cause  for  challenge. 

6. — Same— Eyidence — ^Absence  of  Defendant — Confronted  by  Witness. 

Upon  trial  for  murder,  where  the  State  attempted  to  show  by  a  witness  who 
had  found  some  books  and  papers  in  a  place  where  defendant  had  camped, 
that  the  name  of  deceased  appeared  on  some  of  these  papers;  to  which  the  court 
sustained  an  objection  that  the  books  and  papers  themselves  were  the  best 
evidence;  whereupon  the  State's  attorney  produced  the  books  and  papers  and 
began  to  interrogate  witness  with  reference  to  them,  but  in  the  meanwhile 
the  defendant  in  charge  of  the  sheriff  had  left  the  court  room  unobserved  by 
either  court  or  counsel,  and  shortly  thereafter,  when  the  court's  attention  was 
called  to  the  incident,  the  court  immediately  instructed  the  jury  that  they  could 
not  consider  any  testimony  offered  in  defendant's  absence,  and  required  the 
State's  counsel  to  reintroduce  the  exact  testimony  he  had  introduced  in  defend- 
ant's absence;  and  there  was  no  question  as  to  the  facts  he  did  so  reintro- 
duce, to  wit,  the  name  of  deceased.  Held,  there  was  no  error  and  lio  viola- 
tion of  the  constitutional  or  statutory  provisions  that  defendant  must  be  con- 
fronted by  the  witness  and  be  present  on  the  trial  of  felony.  Distinguishing 
Bell  V.  State,  32  Texas  Cri'm.  Rep.,  43a 
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Appeal  fxom  the  District  Court  of  Parker.  Tried  below  before  the 
Hon.  J.  W.  Patterson. 

Appeal  from  a  conviction  of  murder  in  first  degree ;  penalty,  death. 
The  opinion  states  the  case. 

Preston  Martin  and  Sam  Shadle,  for  appellant. — On  question  of  ab- 
sence of  defendant:  Massey  v.  State,  31  Texas  Crim.  Rep.,  371;  Bell 
V.  State,  32  Texas  Crim.  Bep.,  436 ;  Mapes  v.  State,  13  Texas  Crim.  App., 
85 ;  State  v.  Greer,  22  West  Va.,  800 ;  9  Am.  &  Eng.  Ency.  of  Law,  p. 
657 ;  Adams  v.  State,  28  Fla.,  611 ;  21  Ency.  of  PI.  &  Pr.,  p.  971 ;  6  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  992  et  seq. ;  Cooley  Constitutional  Limi- 
tation, 16th  ed.,  p.  388;  Underbill  on  Crim.  Ev.,  p.  284,  sec.  232.  On 
question  of  exculpatory  confession:  Pratt  v.  State,  60  Texas  Crim. 
Eep.,  227;  16  Texas  Ct.  Bep.,  599.  On  question  of  change  of  venue: 
Dobbs  V.  State,  51  Texas  Crim.  Bep.,  629 ;  19  Texas  Ct.  Bep.,  336.  On 
question  of  challenge  for  cause:  Bothchild  v.  State,  7  Texas  Crim. 
App.,  519;  Ward  v.  State,  19  Texas  Crim.  App.,  664;  Burrell  v.  State,  18 
Texas  Crim.  App.,  713;  Johnson  v.  State,  27  Texas  Crim.  App.,  758. 
On  question  of  charge  on  principals :  Hampton  v.  State,  1  Texas  Crim. 
App.,  652. 

F.  J.  McCord,  Assistant  Attorney-Gencjral,  for  the  State. 

BBOOKS,  Judge. — ^Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  death. 

Appellant  and  deceased,  L.  F.  McLemore,  who  resided  in  Kaufman 
County,  left  said  county  in  January  of  this  year,  in  a  two-horse  wagon. 
Deceased  had  on  his  person  something  between  $500  and  $1,000  when 
he  left.  Deceased  and  appellant  were  seen  by  different  parties  on  the 
day  preceding  the  night  of  the  death  of  McLemore,  and  appellant  was 
fully  identified  as  being  the  party  accompanying  the  deceased.  Appel- 
lant and  deceased  camped  about  six  miles  west  of  Weatherford.  Nothing 
further  was  seen  of  deceased  until  about  two  weeks  thereafter  when  his 
body  was  found  very  badly  decomposed,  showing  clear  evidences  of  death 
by  violence.  The  record  does  not  show  that  anyone  ever  saw  the  wagon 
and  team,  or  the  deceased  in  Parker  County  in  same^  after  the  encamp- 
ment, until  his  body  was  found  as  suggested,  but  the  appellant  was  seen 
in  Fort  Worth,  Tarrant  County,  about  two  days  after  he  and  deceased 
were  seen  camped  in  Parker  County.  At  the  time  appellant  was  in  Fort 
Worth  he  had  in  his  possession  the  wagon  and  team  of  deceased,  and 
some  other  articles  which  he  disposed  of.  The  body  of  deceased,  as  well 
as  the  wagon  sold  by  appellant  in  Fort  Worth,  were  thoroughly  identi- 
fied. Under  proper  warning  appellant  made  the  following  confessions, 
in  substance :  That  he  and  deceased  camped  at  a  place  where  the  dead 
body  of  the  deceased  was  found ;  that  a  man  who  gave  his  name  as  one 
Charlie  Boington  got  in  company  with  them  that  evening,  and  went  with 
them  to  the  camp,  and  that  after  they  had  pitched  the  camp  that  night 
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the  deceased  stepped  off  a  little  piece  from  the  camp  and  that  Boington 
followed  him  out  there;  he  heard  shots  fired  and  that  Boington  killed 
the  deceased,  came  back  to  the  camp,  threw  down  a  wad  of  money,  and 
told  appellant  there  was  his  part,  for  him  to  take  the  team  off  and  sell 
it,  and  if  he  ever  told  it  he  would  be  killed.  The  State  never  discovered 
any  witness  who  saw  a  third  party  accompanying  deceased. 

The  court  in  his  charge  to  the  jury  submitted  two  degrees  of  murder ; 
charged  the  law  of  circumstantial  evidence,  and  further  instructed  the 
jury  that  if  they  found  deceased  was  killed  by  Charlie  Boington  or  by 
someone  giving  that  name,  or  if  they  had  a  reasonable  doubt  from  the 
evidence  as  to  whether  or  not  the  deceased  was  killed  by  the  said  Boing- 
ton, they  would  find  the  defendant  not  guilty.  Appellant,  in  his  motion 
for  a  new  trial,  complains  that  the  court  erred  in  failing  to  charge  the 
law  of  accomplices  and  principals,  and  should  also  have  told  the  jury  that 
a  man's  presence  while  the  felony  is  committed,  if  he  takes  no  part  in 
the  commission  of  the  crime,  cannot  be  a  principal  in  the  commission 
of  the  crime;  and  appellant  further  insists  that  the  court  erred  in  not 
charging  on  defendant's  confession,  appellant  insisting  that  the  State 
having  introduced  the  confession  and  the  same  containing  exculpatory 
statements,  the  State  should  have  introduced  testimony  to  disprove  the 
exculpatory  statements.  In  view  of  the  charge  of  the  court  telling 
the  jury  that  if  another  than  the  defendant  killed  the  deceased,  or  if  the 
jury  had  a  reasonable  doubt  thereof  that  another  than  appellant  killed 
the  deceased,  or  if  they  had  a  reasonable  doubt  thereof  to  acquit  appel- 
lant, we  think  was  a  more  favorable  charge  to  appellant  than  the  charge 
on  the  law  of  principals  and  accomplices  would  have  been,  since  under 
said  charge  appellant  may  have  been  a  principal,  being  present,  aiding 
and  abetting  the  said  Boington  in  the  commission  of  the  crime.  Under 
this  statement  of  the  law  of  principals  appellant  would  be  guilty  of  mur- 
der in  the  first  degree,  yet  the  court  tells  the  jury  that  if  Boington  killed 
the  deceased  appellant  would  not  be  guilty  of  anything.  This  certainly 
was  a  more  favorable  charge  to  appellant  than  he  was  entitled  to  under 
the  evidence  in  this  case.  Appellant  has  no  bill  of  exceptions  to  the 
overruling  of  the  application  for  continuance,  hence  same  cannot  be  con- 
sidered. 

Appellant  filed  a  motion  which  was  accompanied  by  a  Dili  of  excep- 
tions, for  change  of  venue,  predicating  the  motion  on  the  ground  that 
there  exists  against  appellant  so  great  a  prejudice  in  Parker  County  that 
he  cannot  obtain  a  fair  and  impartial  trial.  The  proof  introduced  on  the 
motion  for  change  of  venue  shows  that  appellant  and  deceased  were  both 
entire  strangers  casually  passing  through  the  county  in  a  wagon.  Who- 
ever killed  the  deceased,  as  evidenced  by  this  record,  committed  a  cow- 
ardly murder  for  money.  The  proof  introduced  shows  that  the  various 
jurors  testified  that  they  believed  whoever  did  so  ought  to  be  hanged  or 
deserved  the  death  penalty,  but  they  did  not  know  anything  about  whether 
appellant  was  guilty  and  never  heard  of  him.  This,  is  in  substance,  the 
testimony  introduced  on  this  application  for  a  change  of  venue.     Tliey 
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all  conceded  that  tliey  could  give  defendant  a  fair  and  impartial  trial 
since  tliey  knew  nothing  ahout  the  question  whether  he  was  connected 
with  it  or  not;  never  heard  anyone  say  that  appellant  was  connected 
with  it  If  appellant^s  insistence  in  this  case  be  correct,  then  every 
atrocious  crime  perpetrated  in  the  country  would  authorize  a  change  of 
venue.  There  must  be  some  prejudice  against  the  defendant;  that  is, 
there  must  be  a  prejudgment  of  the  fact  that  he,  the  defendant,  is  guilty 
before  there  can  be  evidence  legally  sufficient  for  a  change  of  venue.  At 
any  rate,  the  jurors  in  this  case,  after  a  close  reading  of  same,  show  that 
they  had  no  bias  or  prejudice  in  favor  of  or  against  appellant,  such  as 
would  influence  their  action  in  finding  a  verdict,  but  each  and  all  swear 
that  they  could  give  defendant  a  fair  and  impartial  trial  under  the  evi- 
dence that  might  be  introduced  in  the  course  thereof.  We  accordingly 
hold  the  court  did  not  err  ill  refusing  the  change  of  venue. 

Appellant  complained  that  the  court  erred  in  not  sustaining  the  chal- 
lenge for  cause  on  the  following  jurors  on  the  ground  that  they  were  dis- 
qualified, to  wit:  Cox,  Collins,  Turner  and  Johnson.  These  jurors 
testified  on  their  voir  dire  that  they  had  formed  an  opinion  that  deceased 
had  been  murdered,  and  that  they  had  formed  an  opinion  as  to  the  pun- 
ishment that  should  be  inflicted,  and  may  so  have  expressed  such  an 
opinion,  but  they  stated  positively  that  they  had  no  opinion  as  to  the 
guilt  or  innocence  of  the-  defendant,  and  that  they  could  give  the 
defendant  a  fair  and  impartial  trial.  This  is  a  restatement,  in  sub- 
stance, of  what  has  heretofore  been  stated;  that  is,  that  mere  prejudice 
or  mere  conclusion  that  an  atrocious  crime  should  be  punished  with  the 
severest  penalty  of  the  law,  would  not  be  a  basis  or  reason  for  change  of 
venue,  nor  would  it  be  a  legal  reason  for  supposing  that  a  juror  was 
disqualified.  Furthermore,  the  bill  fails  to  show  that  these  jurors  sat 
upon  appellant's  jury,  therefore,  the  bill  itself  is  defective.  But  be  this 
as  it  may,  we  hold  that  said  jurors  were  not  disqualified. 

The  only. other  bill  in  the  record  complains  of  the  following  matter: 
During  the  trial  of  the  case  the  State  introduced  one  Chitister.  This 
witness  had  testified  that  he  resided  in  Fort  Worth ;  saw  the  defendant  at 
his  wagon  yard  on  the  first  and  second  day  of  February,  1907;  that  de- 
fendant was  there  with  his  wagon,  camping  outfit  and  plunder;  that  the 
defendant  had  sold  same  and  had  left,  and  shortly  after  the  defendant 
left,  he,  the  witness,  found  some  papers  and  books  in  the  different  stalls 
in  said  yard.  The  county  attorney  asked  the  said  witness  what  was 
on  the  said  books  and  papers.  Counsel  for  appellant  objected  on  the 
ground  that  the  books  and  papers  were  the  best  evidence.  The  court 
sustained  the  objection,  whereupon  the  county  attorney  went  to  his  oflBce 
to  get  the  books  and  papers.  When  the  county  attorney  started  to  the 
ofiSce  the  defendant,  in  company  with  the  sheriff,  left- the  courtroom,  and 
his  absence  was  not  noticed  by  the  court  or  known  to  the  prosecuting  at- 
torney, nor  to  defendant's  counsel,  and  when  the  county  attorney  re- 
turned, the  following  testimony,  in  the  absence  of  appellant,  was  intro- 
duced from  the  witness  Chitister :     "Q.     I  will  ask  you  if  you  remember 
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this?  A.  Yes,  sir.  Q.  What  is  it?  A.  It  is  a  dictionary.  Q.  I 
will  ask  you  what  is  on  the  inside  of  the  leaf  here  ?  A.  L.  F.  McLem- 
ore.  Q.  What  is  this  on  here?  A.  It  is  the  same  I  believe.  Q.  L. 
F.  McLemore?  A.  Yes,  sir.  Q.  Where  was  that?  A.  It  was  under 
the  manger  in  the  stall  in  my  wagon  yard  in  Forth  Worth.  Q.  It  was 
under  the  manger?  A.  Yes,  sir.''  Mr.  Baldwin,  one  of  appellant's 
counsel,  at  this  juncture,  stated  to  the  court  that  defendant  was  not  in 
the  courtroom.  The  court :  "Gentlemen  of  the  Jury :  You  will  disre- 
gard everything  that  was  said ;  all  the  testimony  that  was  introduced  in 
the  absence  of  the  defendant/'  Defendant's  counsel:  "I  want  to  re- 
serve a  bill  of  exceptions  because  of  the  testimony  introduced  in  the  ab- 
sence of  appellant."  The  court:  "All  right;  gentlemen  of  the  jury, 
everything  that  was  done  and  said  here  after  Mr.  Wilson  came  in  with 
this  sack  of  papers  and  everything  that  was  said,  I  will  ask  you  to  totally 
disregard.  The  defendant  was  out  of  the  courtroom  and  the  court  did 
not  know  it,  or  the  court  would  not  have  permitted  the  testimony  to  be 
introduced  in  his  absence.  The  defendant's  counsel  or  the  sheriff  or 
someone  should  have  called  the  court's  attention  to  it."  The  court: 
"Did  the  defendant's  counsel  know  the  defendant  was  out?"  Mr. 
Shadle:  "I  did  not  know  it."  The  court:  "Did  you,  Mr.  Martin?" 
Mr.  Martin:  "I  saw  him  rise  up  but  did  not  know  he  left  the  court- 
room; knew  he  was  not  in  his  seat.  I  thought  he  went  to  get  a  drink. 
County  Attorney :  "I  did  not  notice  that  he  was  out."  After  appellant 
returned  to  the  courtroom  the  court  again  admonished  the  jury  to  totally 
disregard  said  testimony.  The  bill  is  approved  with  the  following  state- 
ment :  "Neither  the  sheriflF,  the  defendant  nor  his  counsel  requested  or 
called  attention  of  the  court  to  the  fact  that  the  defendant  wished  to  re- 
tire from  the  courtroom  at  the  time  the  sheriff  took  him  out  at  his  re- 
quest, and  that  the  court  did  not  notice  or  know  of  his  absence  until 
Mr.  Baldwin,  one  of  the  attorneys  for  the  State,  called  attention  to  the 
fact,  and  immediately  the  evidence  was  stopped  until  the  defendant  re- 
turned, when  all  of  the  evidence  offered  in  the  absence  of  the  defend- 
ant was  withdrawn  from  the  jury,  and  the  jury  were  admonished  to  dis- 
regard all  evidence  so  offered  in  the  absence  of  the  defejidant.  The 
State  then  and  there  offered  in  the  presence  and  hearing  of  the  defendant 
the  same  evidence  that  was  offered  in  his  absence  as  hereinbefore  set  out ; 
that  while  the  defendant  excepted  to  the  taking  and  offering  evidence  in 
the  absence  of  defendant  after  it  was  made  known  that  he  was  absent,  he 
did  not  by  himslf  or  counsel  request  that  the  same  be  withdrawn  from 
the  jury,  continued  or  tried  before  another  jury ;  that  while  Mr.  Martin, 
one  of  defendant's  attorneys,  knew  defendant  was  not  at  the  time  in  his 
assigned  seat,  he  did  not  know  that  he  was  out  of  the  courtroom;  that 
neither  of  the  attorneys  for  the  State  knew  of  the  defendant's  absence 
until  one  of  the  State's  counsel  called  attention  to  that  fact."  Under 
the  explanation  of  the  court,  and  the  character  of  testimony  introduced, 
we  do  not  think  there  was  such  error  as  authorized  a  reversal  of  this  case. 
In  the  case  of  Bell  v.  State,  32  Texas  Crim.  Bep.,  436,  a  man  was  on 
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trial  for  murder,  and  after  the  examination  in  chief  of  the  last  State's 
witness  was  concluded,  and  cross-examination  was  begun,  it  was  discov- 
ered that  the  accused  was  a]>sent  from  the  courtroom,  having  been  taken 
by  the  sheriff  to  the  jail,  whereupon  further  proceedings  were  suspended 
and  the  testimony  of  said  witness  withdrawn  from  the  jury,  and  the  court 
then  adjourned.  We  held  in  that  case  that  the  withdrawal  of  the  evi- 
dence, the  facts  being  important,  to  which  the  witness  testified,  the  con- 
viction could  not  stand,  because  in  contravention  of  section  10,  article  1 
of  the  Constitution,  and  articles  25  and  596  of  the  Code  of  Criminal 
Procedure.  In  that  case,  however,  appears  this  statement:  "But  the 
witness  was  not  again  recalled  to  testify  at  the  trial."  Appellant  cites  a 
Florida  case,  and  Underbill  on  Criminal  Evidence,  pages  232  and  244,  to 
support  his  insistence  that  the  error  was  a  basis  for  a  new  trial.  We  do 
not  think,  under  our  law,  that  every  error  of  this  character  would  author- 
ize this  court  to  reverse  a  case.  There  is  no  specific  declaration  in  the 
Constitution  that  guarantees  the  defendant's  presence  at  the  trial ;  how- 
ever, we  concede  it  is  a  clear  inference  from  another  provision  of  the 
Constitution  which  says  he  shall  be  confronted  with  the  witnesses;  he 
cannot  be  confronted,  of  course,  unless  he  is  present,  and  in  this  sense 
the  Constitution  guarantees  his  personal  presence  during  the  progress 
of  his  trial.  The  testimony  introduced,  as  above  stated,  was  record  testi- 
mony. A  couple  of  little  books  with  the  name  of  the  deceased  in  the 
fly-leaf  thereof  were  found  in  a  manger  in  the  town  of  Fort  Worth, 
evidently  placed  there  by  appellant.  The  fact  of  the  deceased's  name 
l)eing  in  the  two  books  alone  was  introduced  during  appellant's  absence. 
When  he  returned  the  same  fact  was  reintroduced  in  his  presence  and 
were  not  controverted  nor  questioned,  nor  is  there  anything  in  the  record 
to  in  the  least  throw  a  doubt  upon  the  fact  that  the  names  wfere  in  said 
books.  This  being  true,  it  would  be  dallying  with  justice  to  say  that 
appellant  would  be  entitled  to  voluntarily  get  up  and  leave  a  courtroom 
and  because  a  little  isolated  fact  was  proven,  which  was  entirely  undis- 
puted during  the  entire  progress  of  the  trial,  it  should  operate  a  reversal 
of  the  case.  There  is  no  possible  injury  that  could  have  accrued  to  ap- 
pellant by  the  conduct  complained  of.  While,  of  course,  we  heartily 
endorse  the  opinion  in  the  Bell  case  above  cited,  yet  we  do  not  think  the 
facts  in  this  case  come  within  the  decision  of  the  Bell  case.  There  im- 
portant testimony  was  introduced  during  the  absence  of  appellant,  and  it 
was  never  attempted  to  be  reintroduced  during  his  presence,  but  here  the 
exact  facts  that  were  proved  in  his  absence  were  proved  in  his  presence, 
thereby  guaranteeing  to  him  the  beneficent  benefit  guaranteed  to  him  un- 
der the  Constitution  of  this  State.  Having  been  guaranteed  every  right 
under  the  Constitution ;  having  been  confronted  with  every  witness  and 
every  fact,  we  do  not  think  we  would  be  warranted  in  reversing  this  case 
for  a  matter  of  this  character.  If  there  could  be  any  cavil  as  to  whether 
testimony  was  introduced  in  appellant's  absence  that  was  not  reintro- 
duced, or  if  testimony  to  any  extent  was  introduced  out  of  which  a  cavil 
could  arise,  that  the  same  testimony  was  not  introduced  in  his  presence. 
Vol.  62  Grim.— 16 
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we  would  not  hesitate  to  reverse  the  case  therefor,  but  here,  as  several 
times  stated,  the  exact  testimony  was  reintroduced,  just  the  sole  isolated 
fact  of  deceased's  name  being  in  a  couple  of  books,  there  the  books  were 
before  appellant,  and  yet  there  is  no  cavil  or  contention  that  the  names 
were  not  in  the  books.  This  being  so,  we  think  appellant  is  in  error  in 
asking  this  court  to  reverse  the  case  on  this  proposition.  This  record 
shows  a  cruel  murder  with  no  justification  or  excuse ;  a  murder  of  a  com- 
panion in  order  to  secure  his  money,  and  the  law  of  this  State  has  in- 
flicted thereupon  the  death  penalty,  and  we  think  the  jury  were  amply 
warranted  in  applying  the  law  to  the  facts  against  appellant  and  so  find- 
ing in  this  case,  the  judgment  is  in  all  things  affirmed. 

Affirmed. 
Henderson,  Judge,  absent. 

ON  REHEARING. 
December  18,  1907. 

BROOKS,  Judge. — This  case  was  affirmed  by  us  at  a  former  sitting  of 
this  court,  and  now  comes  before  us  on  motion  for  rehearing.  We  held 
that  the  jurors  who  sat  in  the  case  as  disclosed  by  the  bill  of  exceptions 
were  all  qualified  jurors.  Appellant  in  his  motion  for  rehearing,  how- 
ever, complains  of  an  inaccuracy  in  the  former  opinion  wherein  we 
stated,  to  wit:  "The  bill  fails  to  show  the  jurors  sat  upon  appellant's 
jury,  therefore  the  bill  itself  was  defective.^^  Appellant  attaches  to  his 
motion  for  a  rehearing  a  certified  copy  of  the  bill  presenting  the  matter, 
and  we  cheerfully  concede  that  we  were  in  error  in  holding  that  the  bill  is 
defective  in  the  particular  complained  of.  Since  the  bill  does  show 
that  said  jurors  sat  upon  the  trial  of  the  case,  and  appellant  had  ex- 
hausted his  peremptory  challenges,  this  does  not  change,  however,  the 
disposition  of  the  case,  since  we  held  in  the  former  opinion,  and  we 
think  correctly,  that  all  of  said  jurors  who  did  sit  in  the  trial  of  the  case, 
were  qualified  jurors  under  the  Constitution  and  laws  of  this  State. 

We  have  again  reviewed  appellant's  insistence  in  reference  to  the  quali- 
fication of  the  jurors  and  feel  constrained  to  overrule  the  motion  for  new 
trial  and  it  is  so  ordered. 


Overruled. 


Henderson,  Judge,  absent. 


Sebastian  Lopez  v.  The  State. 

No.  3906,     Decided  December  4,  1907. 

JCurder — Continuanoe — ^Alibi. 

Where  upon  trial  for  murder  the  prosecution  reUed  upon  the  fact  that  de- 
fendant left  in  company  with  deceased  and  another,  and  the  theory  of  the  State 
was  that  the  other  party  killed  deceased,  there  being  no  eyewitnesses,  defend- 
ant's motion  for  continuance  proposed  to  show  by  the  testimony  of  the  absent 
witness  that  defendant  did  not   leave  with  the  deceased   and   the  other  party, 
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and  that  the  homicide  occurred  before  defendant  left  tlie  absent  witness,  and 
some  distance  from  where  they  were.  Held,  that  the  continuance  should  have 
been  granted. 

Appeal  from  the  District  Court  of  Gillespie.  Tried  below  before  the 
Hon.  Clarence  Martin. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty^ 
twenty-five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  filed  an  application  f;>r  a 
continuance  for  the  testimony  of  Trevino.  The  diligence  is  complete. 
The  question  is  whether  the  testimony  is  of  suflBcient  materiality  to  re- 
quire the  granting  of  a  continuance. 

In  brief,  the  facts  show  that  the  homicide  for  which  appellant  was  in- 
dieted  was  committed  some  time  after  midnight ;  that  the  killing  occurred 
on  the  public  road  and  the  body  of  deceased  was  dragged  a  short  dis- 
tance into  a  pasture  or  field.  The  parties  connected  with  the  homicide 
were  Mexicans,  two  of  whom  were  charged  with  the  homicide,  one  being 
the  appellant.  The  absent  witness  was  also  a  Mexican.  During  tiie 
night  and  preceding  the  homicide  these  parties  were  at  the  little  town 
of  Cherry  Springs  and  were  more  or  less  under  the  the  influence  of  beer. 
The  State's  theory  was  that  appellant  and  his  codeiendant,  Vasquez,  and 
the  deceased,  DeLeon,  left  the  beer  saloon  together,  going  in  the  direc- 
tion of  their  respective  residences  which  were  not  far  apart;  that  en  route 
home,  in  perhaps  a  half  mile  of  the  beer  saloon,  Vasquez  and  appellant 
kUled  DeLeon.  Some  circumstances  were  introduced  which  tend  with 
more  or  less  cogency  to  incriminate  appellant.  Among  other  things,  at 
the  time  he  returned  to  the  saloon  and  notified  the  sheriff  that  DeLeon 
was  dead,  there  was  blood  on  the  right  side  of  his  shirt  in  front.  This 
is  accounted  for  by  one  or  more  of  the  State's  witnesses,  whom  appellant 
had  notified  prior  to  informing  the  deputy  sheriff.  These  boys  stated 
that  appellant  came  on  to  the  residences  where  they  lived,  inquired  for 
the  deceased  and  Vasquez,  stating  that  they  had  left  the  beer  saloon  ahead 
of  them  and  were  drunk.  The  boys  accompanied  appellant  back  in  search 
of  the  two  missing  parties.  It  is  shown  that  during  their  investigation 
they  found  the  dead  body  and  while  there,  appellant  got  the  blood  on  his 
shirt  in  handling  the  body.  Being  a  little  more  specific,  it  is  stated  that 
appellant  put  his  arm  under  the  prostrate  form  of  the  deceased  and 
raised  him  up.  These  were  some  of  the  circumstances  in  the  case.  Ap- 
pellant denied  having  anything  to  do  with  the  homicide  or  being  present. 

The  above  statement  is  only  made  in  order  to  test  the  materiality  of 
the  absent  testimony.  By  the  absent  witness,  Trevino,  it  was  expected 
to  prove  that  on  the  evening  and  night  before  the  homicide,  defendant 
and  the  codefendant,  Vasquez,  and  deceased,  DeLeon,  and  Trevino  were 
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at  Cherry  Springs  at  Marschall's  saloon;  that  at  about  11  o'clock  at  night 
deceased  and  Vasquez  left  said  place  on  foot  togetlier,  going  in  the  direc- 
tion of  where  deceased's  body  was  subsequently  found,  and  that  Trevino 
and  defendant  left  the  same  about  half  an  hour  later  and  rode  together 
for  about  fifty  or  one  hundred  yards  when  they  separated. 

We  believe  this  testimony  was  of  a  material  character.  One  of  the 
main  facts  relied  upon  by  the  prosecution  was  that  under  the  evidence 
for  the  State,  the  appellant  left  in  company  with  the  deceased  and  Vas- 
quez. If  this  fact  was  true,  it  was  a  strong  circumstance  for  the  State. 
If  they  did  not  leave  together,  but  appellant  left  half  an  hour  later  with 
Trevino,  it  would  be  a  strong  circumstance  in  favor  of  his  innocence 
and  would  tend  strongly  to  show  that  he  was  not  present  at  the  time  and 
place  of  the  homicide.  The  homicide  was  within,  perhaps,  about  a  half 
mile  of  the  saloon,  and  if  Trevino  and  appellant  left  half  an  hour  later, 
it  would  be  a  strong  circumstance  to  show  that  the  homicide  had  been 
committed  before  appellant  left  the  saloon. 

Because  the  motion  for  a  new  trial  was  overruled,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Ben  Cooper  v.  The  State. 

No.  3719.     Decided  December  4.  1907. 

Local  Option — ^Sale — ^Insufficiency  of  the  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  State's  witnesses  did  not  intend  to  buy  whisky,  and  that  it  was  fully 
understood  that  the  defendant  was  not  selling  it,  but  that  the  money  was  given 
to  him  because  of  his  kindness  in  waiting  on  the  State's  witnesses,  and  not  for 
the   whisky,  there  was  no  violation  of  the  law. 

Appeal  from  the  County  Court  of  Hopkins.  Tried  below  before  the 
Hon.  T.  J.  Russell. 

Appeal  from  a  conviction  of  violation  of  the  local  option  law ;  penalty 
a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

C,  E.  Sheppard,  for  appellant. — The  local  option  law  should  be  strictly 
enforced,  if  anything  more  strictly  enforced  than  general  laws  because  it 
is  especially  voted  by  the  people,  but  it  is  only  intended  to  cover  sales  of 
intoxicating  liquor  and  not  innocent  transactions  like  the  above  when 
neither  party  ever  thought  of  a  sale  of  whisky, 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  violat- 
ing the  local  option  law.     Two  legal  questions  are  presented,  one  with 
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reference  to  the  sufficiency  of  the  pleading  charging  the  offense,  and  the 
other  with  reference  to  the  failure  of  the  clerk  to  certify  to  the  entry  of 
the  county  judge  on  the  minutes  of  the  commissioners  court  that  the 
publication  of  the  result  of  the  local  option  election  had  been  published 
four  weeks.  As  the  bill  of  exceptions  presents  this,  we  do  not  believe 
there  is  any  material  error  in  the  matter,  and  in  fact  the  information  and 
complaint  are  sulBcient. 

The  main  and  serious  question  in  the  case  is  want  of  suflScient  evidence 
to  show  a  violation  of  the  law.  N.  L.  Lindsley  testified  that  he  was  in 
Sulphur  Springs  attending  court  as  a  lawyer  interested  in  a  trial  of  a 
case  then  pending  in  the  district  court,  and  was  stopping  at  the  Garrison 
hotel.  Appellant  was  working  as  porter  for  a  few  days,  the  regular  por- 
ter, Joe,  being  sick,  appellant  working  in  his  place.  Mr.  Bramlett,  an- 
other lawyer,  from  Dallas,  was  occupying  the  room  with  the  witness, 
Lindsley.  In  regard  to  the  facts  of  the  case  bearing  upon  the  alleged 
sale,  we  find  the  record  discloses  that  on  the  morning  of  the  7th  of 
December,  appellant  came  to  the  room  occupied  by  Messrs.  Lindsley  and 
Bramlett  and  built  a  fire,  and  that  he  seems  to  have  been  doing  so  every 
night  and  morning  during  their  occupancy  of  the  room.  At  least,  it  is 
stated  positively  that  on  the  night  before  the  alleged  transaction  in  the 
morning,  that  appellant  had  built  a  fire ;  that  Lindsley  said  to  Bramlett 
that  he  was  going  to  give  Ben  a  dollar  for  having  waited  on  him  and 
attended  to  these  matters ;  Bramlett  demurred  and  said  50  cents  was 
sufficient.  So,  on  the  next  morning  when  Ben  came  in,  Lindsley  gave 
him  the  50  cents.  Appellant  went  out  and  returned  with  some  wood, 
and  upon  his  return  the  second  time  he  said  to  Lindsley,  "Boss,"  would 
you  like  to  have  a  drink?"  Lindsley  told  him  he  would.  Lindsley  said, 
"I  don't  know  how  appellant  knew  or  thought  I  wantcMl  wliisky,  but  he 
hit  it  right,  for  I  did.  He  went  out,  as  I  supposed  to  bring  the  diink  and 
soon  returned  with  a  bottle  of  Craddock's  87,  a  quart,  which  had  not  been 
opened.  He  either  opened  it  or  I  did  and  set  it  on  the  table  in  the  room. 
I  took  a  drink,  probably  two  or  three,  and  Bramlett  also  took  one  or  two. 
I  then  told  defendant  to  leave  the  bottle  in  there  a  little  while,  and  ap- 
pellant said  let  me  have  a  little  of  it  in  a  bottle  for  the  chambermaid, 
and  he  either  poured  out  some  of  it  in  a  little  bottle  or  I  did  for  him 
and  started  out,  leaving  the  rest  on  the  table  in  the  room.  Lindsley  then 
said  to  him,  'Give  me  that  50  cents  I  gave  you  this  morning.'  He  handed 
it  to  me  and  I  handed  him  a  dollar  instead.  He  took  the  dollar  and  said, 
*Bo8s,  this  ain't  for  that  whisky,  is  it  ?'  I  said,  'Certainly  not,  you  couldn't 
sell  it  and  I  wouldn't  buy  it  from  you.'  Appellant  then  put  the  dollar 
in  his  pocket  and  went  out.  I  think  I  took  another  drink  and  then  left 
the  bottle  in  the  room  on  the  table  for  him  (appellant)  to  get  and  went 
on  to  my  breakfast.  I  did  not  give  him  the  additional  50  cents  for  the 
whisky,  simply  felt  a  little  more  liberal  after  taking  a  drink  or  two,  and 
then  gave  him  the  dollar  that  I  had  originally  intended  to  give  him. 
When  I  gave  him  the  first  50  cents  I  followed  Bramlett's  suggestion  in 
the  matter.     1  did  not  buy  the  whisky,  did  not  intend  to  and  he  did  not 
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intend  to  sell  it  to  me.  Appellant  gave  me  the  whisky,  and  1  had  not 
then  promised  nor  paid  him  anything  and  hadn't  thought  of  doing  such 
a  thing.  I  went  to  breakfast  and  tipped  the  waiter  to  50  cents.  I 
certainly  didnH  give  that  for  the  breakfast  for  I  got  no  more  than  if  I 
had  not  done  so.  Hoijestly  between  man  and  man  the  defendant  is  not 
guilty  of  selling  whisky  and  this  thing  is  simply  a  farce/'  On  cross- 
examination  Lindsley  states  that  he  has  been  practicing  law  for  several 
years  in  Dallas,  and  was  there  trying  a  case  in  the  district  court  with 
Templeton,  Crosby  &  Dinsmore;  that  he  had  some  whisky  when  the  de- 
fendant gave  him  this  and  had  three  quarts  more  coming  on  the  11 
o'clock  train.  "This  bottle  of  whisky  was  worth  $1.50  and  if  I  had  been 
going  to  buy  it  I  certainly  would  have  given  him  more  than  50  cents  for 
it.  If  he  sold  me  that  bottle  of  whisky  he  got  nothing  for  his  work  and 
only  $1  for  a  $1.50  bottle  of  whisky.  I  did  not  give  him  the  money 
for  the  whisky  but  for  his  kindness  to  me  while  there.  It  was  not  in- 
tended by  me  in  giving  him  this  additional  50  cents  to  evade  the  local 
option  law  and  buy  the  whisky  or  to  color  a  sale.  It  was  not  for  the 
whisky  and  there  was  no  sale  to  color.'' 

Mr.  Bramlett  testified  that  he  is  an  attorney  and  lives  at  Dallas,  and 
was  attending  the  district  court  at  the  date  of  the  transaction.  "On 
the  date  mentioned  Mr.  Lindsley  told  me  that  he  was  going  to  give  Ben 
$1  for  making  fires,  etc.,  and  I  told  him  that  50  cents  was  enough.  I 
heard  the  defendant  ask  Mr.  Lindsley  if  he  wanted  a  drink  and  he  told 
him  yes.  Defendant  went  out  and  soon  returned  with  a  bottle  full  of 
whisky.  It  was  then  opened.  Mr.  Lindsley  made  a  toddy  or  two  and  I 
took  a  small  drink  straight.  Mr.  Lindsley  asked  defendant  to  give  him 
the  50  cents  back,  which  he  did,  then  Mr.  Lindsley  handed  him  a  dollar. 
Defendant  said,  *This  isn't  for  the  whisky,  is  it?'  Mr.  Lindsley  told  him 
no,  that  he  would  not  buy  the  whisky  if  he  would  sell  it."  This  is  the 
case  on  the  facts,  and  it  is  all  the  evidence  introduced  in  regard  to  the 
transaction.  We  are  of  the  opinion  that  under  this  testimony  the  State 
has  not  made  out  such  a  case  as  would  require  a  conviction  in  the  trial 
court  or  an  affirmance  at  the  hands  of  this  court.  If  the  State's  case  is  to 
be  relied  on,  as  made  by  the  two  witnesses,  Lindsley  and  Bramlett,  then 
they  did  not  intend  to  buy  the  whisky,  and  that  it  was  understood  fully 
that  the  negro  was  not  selling  the  whisky;  that  the  money  was  given  to 
the  negro  because  of  his  kindness  in  making  fires  and  waiting  upon  the 
two  gentlemen  in  their  room. 

Because  we  are  of  the  opinion  the  evidence  is  not  sufficient,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 
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Frank  Mitchell  v.  The  State. 

No.  3864.     Decided  December  4,  1907. 

l.^Xurder— Plea  of  Guilty. 

Where  upon  trial  for  murder  the  defendant  was  properly  warned  before  en- 
tering his  plea  of  guilty,  and  the  court  properly  charged  on  both  degrees  of 
murder,  there  was  no  error. 

2. — Same — ^Eyidence — Examining  Trial — ^Volimtary  Statement — Bill  of  Excep- 
tions. 
Where  upon  appeal  from  a  conviction  of  murder,  the  record  disclosed  that 
the  proper  predicate  was  laid  for  the  introduction  of  the  voluntary  statement 
by  appellant  at  the  examining  trial,  there  was  no  error;  besides  the  bill  of  ex- 
ceptions does  not  show  that  jobjection  was  reserved. 

8. — Same — ^Ncwly  IMscoYered  EYidence. 

Where  the  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
was  not  supported  by  proper  affidavit,  the  same  could  not  be  considered  on 
appeal. 

4. — ^Xiirder  in  Pirst  Degree — ^Death  Penalty. 

Where  the  evidence  showed  that  defendant  slipped  into  the  house  where  de- 
ceased was  sleeping  and  with  an  axe  crushed  her  head  because  he  was  mad  at 
her;  and  the  act  was  done  with  premeditated  design,  the  death  penalty  was 
warranted. 

Appeal  from  the  District  Court  of  Burleson.  Tried  below  before  the 
Hon.  E.  R.  Sinks. 

Appeal  from  a  conviction  of  murder  in  the  first  degree ;  penalty,  death. 
The  opinion  states  the  case. 
Xo  brief  for  appellant  on  file. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  upon  a  plea  of  guilty  of 
murder  in  the  first  degree,  and  his  punishment  assessed  at  death.  We 
find  no  bills  of  exception  in  the  record.  The  court  properly  charged  on 
both  degrees  of  murder.  The  record  shows  that  appellant  was  properly 
warned  before  entering  his  plea. 

Appellant's  second  assignment  of  error  complains  that  the  court  erred 
in  permitting  the  introduction  of  the  voluntary  statement  made  by  appel- 
lant at  the  examining  trial.  There  is  no  bill  reserved  to  the  statement, 
hence  the  ruling  of  the  court,  if  erroneous,  can  not  be  reviewed.  If  we 
were,  under  the  rules  of  this  court,  permitted  to  look  at  the  testimony  it 
would  disclose  the  fact  that  the  proper  predicate  was  laid. 

Appellant's  third  ground  for  new  trial  complains  that  the  court  erred 
in  not  granting  the  same,  on  the  ground  of  newly  discovered'  evidence  to 
the  effect  that  appellant  was  of  unsound  mind  and  that  he  could  prove 
same  by  two  witnesses  who  live  in  Burleson  County.  There  is  no  affidavit 
attached  and  no  legal  showing  in  the  motion  complying  with  the  rules  of 
the  statute  in  reference  to  newly  discovered  evidence.     These,  alone,  are 
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the  grounds  urged  by  appellant  for  a  new  trial,  in  addition  to  the  fact 
that  the  verdict  is  contrary  to  the  law  and  the  evidence.  The  evidence 
shows  a  cruel  and  unprovoked  murder  on  the  part  of  appellant.  Appel- 
lant slipped  into  the  house  where  deceased  was  sleeping  and  with  an  axe 
crushed  her  head  and  the  record  shows  that  this  was  done  because  he  was 
mad  at  her.  The  act  was  done  with  premeditated  design  and  with  a 
deliberation  that  amply  warranted  the  jury  in  assessing  the  death  penalty. 

The  judgment  is  in  all  things  aflarmed. 

Affirmed, 

Henderson,  Judge,  absent. 


J.  C.  Moody  v.  The  State. 

No.  3717.     Decided  December  4.  1907. 

1. — ^Aggrayated  Assault — ^Verdict — Charge  of  Court. 

On  trial  for  aggravated  assault  where  the  court  submitted  the  issues  of  aggra- 
vated and  simple  assault,  and  the  jury  found  a  general  verdict  assessing  the  de- 
fendant's fine  at  $25,  without  stating  whether  they  found  him  guilty  of  aggra- 
vated or  simple  assault,  the  same  was  reversible  error.  Following  Lee  v.  State, 
55  S.  W.  Rep.,  14w 

S. — Same — ^Eyidence — ^Declaration  and  Acts  of  Third  Parties. 

On  trial  for  aggravated  assault  it  was  error  to  admit  the  acts  and  declarations 
of  a  third  party  after  the  difficulty,  with  reference  to  the  prosecuting  witness. 

S. — Same — Charge  of  Court — ^Presumption  of  Innooence^Keasonable  Doubt. 

Upon  trial  for  aggravated  assault  the  court,  in  his  charges,  should  not  have 
assumed  the  facts  upon  which  the  State  relied  as  having  been  proved ;  and  should 
have  so  framed  his  charges  as  to  throw  the  burden  on  the  State  to  make  out  a 
case  beyond  a  reasonable  doubt:  and  should  not  have  framed  his  charges  in  the 
negative  in  such  manner  as  perhaps  to  leave  the  jury  under  the  impression  that 
the  reasonable  doubt  was  in  favor  of  the  State. 

Appeal  from  the  County  Court  of  Delta.  Tried  below  before  the 
Hon.  John  L.  Batliff. 

Appeal  from  a  conviction  of  assault ;  penalty  a  fine  of  $25. 
The  opinion  states  the  case. 

Patteson  &  Sharp,  for  appellant. — A  party  charged  with  crime  is  not 
bound  by  the  declarations  of  a  third  party  in  the  absence  of  proof  that 
the  parties  were  acting  together  in  some  way  in  the  commission  of  the 
crime,  and  such  acts  and  declarations  made  by  a  third  party  after  the 
crime  is  committed  is  not  admissible  in  the  trial  of  the  defendant  for 
any  purpose.  Vaden  v.  State,  25  S.  W.  Rep.,  777;  Wilson  ▼.  State,  61  S. 
W.  Rep.,  516;  Evers  v.  State,  31  Texas  Crim.  Rep.,  318-324;  Duncan  ▼. 
State,  39  Texas  Crim.  Rep.,  115;  Mclntire  v.  State,  20  Texas  Grim. 
App.,  325. 

It  is  error  for  the  court,  in  his  charge,  to  assume  that  any  fact  is 
proven  in  the  absence  of  testimony  to  support  it,  especially  is  that  so 
.when  it  is  against  the  defendant.     The  court  should  always  in  his  charge 
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to  tlie  jury  apply  the  law  to  the  facts  of  the  case  at  bar.  And  should 
not  cliarge  abstract  propositions  of  law  not  supported  by  the  facts  of  the 
case  on  trial.  15  Texas  Crim.  App.,  598;  9  Texas  Crim.  App.,  95;  Con- 
nor V.  State,  11  Texas  Crim.  App.,  390. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  verdict  in  this  case  is  as  fol- 
lows: "We,  the  jury,  find  the  defendant  guilty  and  assess  his  punish- 
ment at  a  fine  of  $25.  S.  T.  Johnson,  foreman.^'  The  court  submitted 
the  issues  of  aggravated  and  simple  assault  in  his  charge.  We  are  un- 
able to  state  of  which  offense  the  jury  found  appellant  guilty.  Article 
751  of  the  Code  of  Criminal  Procedure,  provides,  "Where  a  prosecution 
is  for  an  offense  consisting  of  different  degrees,  the  jury  may  find  the 
defendant  not  guilty  of  the  higher  degree  (naming  it),  but  guilty  of 
any  degree  inferior  to  that  charged  in  the  indictment  or  information.^' 
If  the  issue  of  aggravated  assault  alone  was  submitted  to  the  jury,  this 
verdict  would  have  been  intelligible ;  it  would  not  really  have  been  neces- 
sary for  them  to  state  the  grade  of  the  offense.  See  Styles  v.  State,  37 
Texas  Crim.  Eep.,  599,  and  Lee  v.  State,  55  S.  W.  Rep.,  814.  Where 
both  issues  are  submitted,  a  jury  should  state  of  which  degree  they  con- 
vict, and  where,  as  in  this  case,  the  verdict  may  have  been  attributed  to 
either  degree,  it  is  too  uncertain,  and  the  court  cannot  know  for  what 
offense  the  conviction  was  obtained,  nor  how  to  enter  judgment.  See 
Guest  V.  State,  24  Texas  Crim.  App.,  530 ;  Slaughter  v.  State,  24  Texas, 
410;  Alston  v.  State,  41  Texas,  39;  Senterfit  v.  State,  41  Texas,  186,  and 
Lomax  v.  State,  38  Texas  Crim.  Bep.,  318.  These  authorities,  we  think, 
are  directly  in  point  in  this  case.  Where  the  party  stands  charged  with 
aggravated  assault,  and  the  jury  determines  to  convict  of  a  simple  assault, 
it  should  be  specified  in  the  verdict.  See  Bowen  v.  State,  28  Texas  Crim. 
App.,  498;  Hays  v.  State,  33  Texas  Crim.  Eep.,  546;  65  S.  W.  Bep.,  94, 
and  372,  and  59  S.  W.  Bep.,  273.  The  Lee  case,  supra,  is  in  point.  In 
that  case  the  verdict  was  for  $25,  as  it  is  here ;  both  issues  were  submitted 
to  the  jury. 

Bill  of  exceptions  shows  that  the  State  was  permitted  to  prove  by 
Bichard  Bryant  that  after  the  difficulty  between  himself  and  the  prose- 
cuting witness  had  terminated,  and  at  a  time  when  the  prosecuting  wit- 
ness was  sitting  on  the  ground,  McClanahan  came  np  where  they  were 
and  threw  some  soda-pop  bottles,  and  said,  "Let  me  to  the  damned  son- 
of-a-bitch  and  I  will  kill  him.^^  Objection  was  urged  on  many  grounds. 
The  theory  of  the  State  was  that  Moody  and  Bryant  and  others  on  the 
occasion  of  the  difficulty,  made  an  assault  on  the  prosecuting  witness,  and 
that  one  of  the  Bryants  had  begun  the  difficulty  by  taking  the  prosecuting 
witness  to  one  side  and  catching  him  by  the  shirt  collar  and  asking  him 
with  reference  to  certain  insulting  remarks  made  about  the  cousin  of  the 
prosecuting  witness,  who  was  also  the  widow  of  the  witness'  deceased 
brother.     The    State's    theory    was    that    witness    and    appellant    and 


Digitized  by  VjOOQ  IC 


234  52  Texas  Criminal  Reports.  [Tyler, 

others  then  began  to  assault  him,  otherwise  than  by  catching  him  by  the 
throat,  with  a  knife  and  bludgeon  or  instruments  of  some  sort,  cutting  a 
wound  an  inch  and  three-quarters  on  his  shoulder,  knocking  him  down, 
rendering  him  insensible  for  a  short  space  of  time,  and  doing  him  other 
outrages  in  the  way  of  personal  violence.  While  sitting  on  the  ground 
McClanahan  came  up  and  the  State  was  permitted  to  prove  his  acts,  re- 
marks and  conduct  subsequent  to  the  difficulty.  We  are  of  opinion  this 
testimony  was  inadmissible,  and  should  not  have  been  used  against  ap- 
pellant. 

There  are  quite  a  lot  of  exceptions  to  the  court's  charge,  as  well  as 
to  his  refusal  to  give  special  instructions  requested  by  appellant.  We 
deem  it  unnecessary  to  go  into  an  extended  discussion  of  these  charges. 
The  court  gave  a  definition  of  principals,  and  then  charged,  as  follows : 
"If  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant,  J.  C.  Moody,  did  at  above  time  and  place  act  together  with  or 
conspire  together  with,  or  aid  or  abet,  or  encourage  Bichard  Bryant  or 
any  other  person  in  cutting  and  striking  Virgil  Bryant  with  a  knife  or 
other  missile  as  charged,  then  he  will  be  guilty  of  an  aggravated  assault. 
If  you  do  not  believe  that  defendant  acted  together  with  or  aided  or 
abetted  or  encouraged  any  other  person  in  cutting  and  striking  Virgil 
Bryant  with  a  knife  or  other  missile  as  charged,  but  you  do  believe  that 
he  (defendant)  took  hold  of  said  Bryant's  collar  and  with  intent  to  in- 
jure said  Bryant,  then  he  would  be  guilty  of  a  simple  assault.  If  you 
believe  from  the  evidence  that  J.  C.  Moody  was  present  at  the  scene  of 
the  difficulty,  but  did  not  take  part  in  bringing  it  on,  nor  had  any  under- 
standing at  the  time  or  previously,  that  it  should  be  brought  on  nor  acted 
with  any  other  person  nor  aided  nor  caused  nor  encouraged  any  other 
person  in  the  commission  of  the  assault  upon  said  Bryant,  then  you  will 
acquit  him  of  that  charge. 

"If  you  believe  from  the  evidence  that  the  defendant  did  not  take 
hold  of  Virgil  Bryant's  collar  with  intent  to  injure  him,  then  he  would 
not  be  guilty  of  simple  assault."  Appellant  requested  some  instructions 
intended  to  correct  what  he  deemed  to  be  errors  in  the  quoted  charges. 
Without  going  specifically  into  these  matters,  it  is  only  necessary  to  ob- 
serve that  in  the  submission  of  these  issues  to  the  jury,  upon  another 
trial,  the  court  should  not  assume  the  facts  upon  which  the  State  relied 
as  having  been  proved,  and  should  so  frame  his  charge  as  to  throw  the 
burden  on  the  State  to  make  out  a  case  beyond  a  reasonable  doubt  and 
not  frame  the  charges  in  the  negative  way  as  herein  quoted,  and  in  such 
manner  perhaps  as  to  leave  the  jury  under  the  impression  that  the  reason- 
able doubt  was  in  favor  of  the  State.  The  State  must  show  beyond  a 
reasonable  doubt  that  the  defendant  and  the  other  parties  acted  to- 
gether in  order  to  make  the  offense,  and  tlie  court  would  not  be  authorized 
to  assume  or  so  place  his  charge  as  to  make  it  appear  to  the  jury  that 
the  agreement  and  the  acting  together  were  an  admitted  fact  or  a  con- 
ceded fact,  for  it  was  vigorously  denied.  Richard  Bryant  had  plead 
guilty  of  making  an  assault  upon  Virgil  Bryant,  and  had  assumed  all 
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responsibility  and  had  exonerated  appellant  from  blame.  It  was  an 
issue  strongly  contested  by  the  testimony  as  to  whether  there  was  an 
acting  together  by  the  parties.  Nor  is  the  jury  required  to  find  that 
the  parties  did  not  act  together  in  order  to  acquit ;  if  there  is  reasonable 
doubt  of  their  acting  together,  and  appellant  was  not  the  party  inflicting 
the  wound,  he  would  be  entitled  to  an  acquittal.  In  other  words,  this 
charge  has  a  tendency  to  the  reverse  reasonable  doubt  against  the  ac- 
cused rather  than  to  give  it  in  his  favor.  The  charge  should  have  been 
so  framed  that  the  jury  must  believe  beyond  a  reasonable  doubt  the  fact 
which  constituted  the  oflfense  before  they  could  convict.  Upon  another 
trial  the  charge  should  be  so  framed  that  these  matters  will  be  presented 
correctly  as  was  intended  by  our  statute;  that  is.  the  reasonable  doubt 
and  presumption  of  innocence  in  favor  of  the  accused. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 


A.  P.  Buchanan  v.  The  State. 

No.  3844.  Decided  December  4.  1907. 
1. — ^Xurder— Arirnment  of  CounBel — Charge  of  Court — ^Eeadlng  Law  to  Jury — 
Discretion  of  Court. 
Where  upon  trial  for  murder  the  State's  counsel  in  arguing  the  case  to  the 
jury  read  extracts  from  the  Texas  Criminal  Reports,  and  the  charge  of  the 
court  was  in  line  practically  with  the  authorities  so  read,  and  there  were  no 
facts  read  to  the  jury  from  said  reports.  Held,  that  the  reading  of  law  to  the 
jury  is  within  the  sound  legal  discretion  of  the  court,  and  does  not  constitute 
reversible  error  unless  probable  injury  is  shown. 

8. — Same — Char^  of  Court— Arrest — Self-Befense. 

Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  killed 
the  deceased  while  taking  him  to  jail  for  being  drunk,  and  without  warrant  of 
arrest,  and  the  court  properly  charged  on  this  state  of  facts  according  to  the 
rules  laid  down  by  the  Court  of  Criminal  Appeals,  there  was  no  error. 

S. — Same — Manslaiishter — Self -Defense — Charge  of  Court. 

Where  upon  trial  for  murder,  the  court  charged  both  on  manslaughter  and 
self-defense,  and  the  evidence  showed  that  the  defendant  as  an  officer  was 
armed  with  a  six-shooter  and  summoned  another  person  to  his  assistance  in 
making  arrest  of  deceased  and  carrying  him  to  jail,  without  warrant  of  arrest, 
for  being  drunk;  that  the  deceased  was  very  drunk,  and  the  two  men  having 
him  under  arrest  were  strong  and  vigorous,  and  should  have  been  able  to  con- 
trol their  prisoner  without  shooting  him,  there  was  no  point  in  the  criticisms  of 
appellant  who  received  the  minimum  punishment  for  manslaughter,  of  the  court's 
charges  on  manslaughter  and  self-defense. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
the  Hon.  Sam  E.  Scott. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Sanford  &  Denton,  for  appellant. 
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F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — ^Weaver  v. 
State,  19  Texas  Crim.  App.,  548 ;  Giebel  v.  State,  20  Texas  Crim.  App., 
172;  Caldwell  v.  State,  41  Texas,  86,  and  the  decisions  quoted  in  the 
opinion. 

DAVIDSON",  'Presiding  Judge. — Appellant  was  a  policeman  in  the 
town  of  West  and  arrested  the  deceased  without  warrant  and  had  him 
under  arrest  and  a  prisoner  at  the  time  of  the  killing.  The  contention 
of  appellant  is  that  he  arrested  the  deceased  for  being  intoxicated  and 
for  cursing  on  the  street.  The  evidence  is  slight  as  to  any  profanity 
by  the  deceased,  in  fact,  the  great  preponderance  of  the  evidence  shows 
that  not  to  be  a  correct  statement.  Under  appellant's  theory,  the  de- 
ceased was  not  suflBciently  drunk  to  have  been  arrested,  for  his  idea  of 
being  drunk  in  order  to  justify  an  arrest  was,  that  the  party  must  be 
down.  Appellant  summoned  a  bystander  to  assist  him  in  carrying  the 
deceased  to  the  calaboose.  En  route,  the  deceased  objected  to  being 
placed  in  jail  and  jerked  loose.  Some  commotion  followed  this,  and 
appellant's  theory  is,  that  the  deceased  struck  him  in  the  face  with  a 
rock  that  he  had  picked  up  near  the  railroad  track  where  the  killing 
occurred.  There  is  some  testimony  to  the  effect  that  deceased  picked 
up  some  pebbles  and  dirt  and  threw  at  appellant.  There  was  an 
abrasion  on  appellant's  face,  on  his  cheek  or  jaw.  This  bruise  is  sup- 
posed to  have  been  made  by  the  deceased.  The  testimony  is  sharply 
conflicting,  but  perhaps  a  preponderance  of  the  evidence  is  in  favor  of 
the  prosecution,  to  the  effect  that  appellant  struck  the  deceased  over  the 
head  with  his  pistol  and  that  whatever  rock  or  pebble  was  thrown,  was 
subsequent  to  this  lick  by  appellant  with  his  pistol  on  the  deceased.  Be 
that  as  it  may,  the  cause  of  appellant  shooting  him,  was  the  striking  of 
appellant  with  a  rock  or  the  pebbles,  as  we  understand  from  the  testi- 
mony. Appellant  states,  however,  that  he  thought  the  deceased  was 
coming  on  him  at  the  time  he  fired  the  £rst  shot  for  the  purpose  of  in- 
flicting other  injuries  upon  him,  or  perhaps  to  take  his  life.  There 
were  three  shots  fired,  all  taking  effect.  Witnesses  differ  as  to  the  posi- 
tion of  the  deceased  during  the  shots.  They  all  agree  that  when  the 
first  shot  was  fired  they  were  facing  each  other.  Some  of  the  witnesses 
say  that  the  deceased  was  falling  at  the  time  the  second  shot  was  fired 
and  was  on  the  ground  when  the  third  shot  was  fired.  Some  of  the 
witnesses  put  the  deceased  on  the  ground  when  the  last  two  shots  were 
fired.  The  deceased  lived  a  few  hours  and  died.  The  jury  gave  appel- 
lant manslaughter  with  two  years  in  the  penitentiary  as  punishment. 

While  the  State's  attorney  was  arguing  to  the  jury,  he  read  some  ex- 
tracts from  Giebel  v.  State,  28  Texas  Crim.  App.,  172 ;  and  Caldwell  v. 
State,  41  Texas,  86,  and  contended  that  the  law  as  enunciated  in  these 
two  cases  was  applicable  to  this  case.  Objection  was  urged  to  the  read- 
ing of  the  law  from  these  books,  and  the  court  then  gave  the  charge  he 
had  written  in  the  case  to  the  attorney,  which  attorney  read,  and  an 
extract  from  the  charge  of  the  court,  and  which  was  subsequently  given 
to  the  jury,  was  in  line,  practically,  with  the  authorities  he  had  read. 
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Three  bills  of  exception  were  reserved  to  this  action  of  the  prosecuting 
attorney  and  of  the  court.  There  were  no  facts,  it  seenis,  read,  but 
simply  the  law  applicable  to  a  state  of  case  where  an  oflBcer  killed  his 
prisoner.  We  deem  it  unnecessary  to  go  into  a  discussion  of  the  law  in 
regard  to  this  matter,  as  the  bills  of  exception  only  refer  to  the  fact 
tliat  the  authorities  and  the  charge  of  the  court  was  read  to  the  jury. 
The  reading  of  law  to  a  jury  is  a  matter  largely  within  the  sound  legal 
discretion  of  the  trial  court,  and  will  not  constitute  cause  for  reversal 
except  where  the  matter  shows  clear  abuse  and  has  brought  about  at  least 
probable  injury.  This  has  been  a  matter  of  revision  by  this  court  in 
many  cases.  The  law,  we  think,  has  been  well  settled  to  the  effect  that 
there  is  no  error  shown  in  these  bills  of  exception.  Forbes  v.  State,  35 
Texas  Crim.  Rep.,  24 ;  Jacob  v.  State,  37  Texas  Crim.  Rep.,  428 ;  Willis 
V.  State,  55  S.  W.  Rep.,  495;  Williams  v.  State,  53  S.  W.  Rep.,  859. 
There  are  many  other  cases  but  these  are  deemed  suflBcient. 

There  are  some  exceptions,  in  the  motion  for  a  new  trial,  to  the 
conrt's  charge  in  reference  to  the  law  applicable  to  a  state  of  case  where 
an  oflScer  kills  the  party  he  has  under  arrest  and  in  his  control  at  the 
time  of  the  killing.  The  court  charged  the  law,  as  we  understand  it 
has  been  laid  down  in  this  State  in  the  various  decisions,  among  others, 
Giebel  v.  State,  28  Texas  Crim.  App.;  Caldwell  v.  State,  41  Texas, 
supra,  and  other  cases,  but  these  are  sufficient  we  think.  There  are 
some  criticisms  to  the  court's  charge  on  manslaughter  and  self-defense. 
These  criticisms,  as  we  understand  them,  have  no  merit  and  are  rather 
hypercritical.  It  is  a  very  serious  question  whether  self-defense  was  in 
the  case  at  all.  There  were  two  men  in  charge  of  a  drunken  prisoner, 
one  upon  either  side,  carrying  him  to  the  calaboose.  The  officer  armed 
with  a  six  shooter  and  the  party  summoned  to  his  assistance,  a  stout, 
vigorous  ^oung  man  six  feet  in  height,  weighing  about  one  hundred  and 
seventy  pounds,  ought  to  have  been  able  to  control  a  small  drunken  man 
weighing  only  about  one  hundred  and  thirty-five  pounds,  without  taking 
his  life  by  shooting  him.  The  young  man  summoned  by  appellant 
to  assist  him  makes  it  appear  that  at  the  time  of  the  difficulty,  the  de- 
ceased was  so  drunk  that  when  he  turned  him  loose  he  fell  and  in  get- 
ting up  picked  up  a  lot  of  sand,  pebbles  and  rocks  with  his  hand  and 
threw  at  the  officer  who  stood  a  few  feet  away  with  his  pistol  out,  and 
when  the  rocks  were  thrown,  shot  the  deceased.  It  may  be  a  question 
of  a  little  surprise  that  the  jury  gave  appellant  the  minimum  punish- 
ment for  manslaughter  and  that  the  punishment  was  not  for  a  higher 
grade  of  homicide.  A  careful  review  of  this  case  has  impressed  us  with 
the  fact  that  appellant  has  not  only  had  a  fair  trial,  but  has  been  for- 
tunate in  receiving  such  a  moderate  verdict. 

The  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 
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Tom  Hardin  v.  The  State. 

No.  3803.     Decided  December  4,  1907. 

1.— Xillinir  ChUd  J>UT\ng  Parturition. 

In  this  offense  it  must  be  shown  that  but  for  the  act  of  the  accused  the  child 
would  have  been  born  alive. 

2. — Same — Continuance — ^First  Application. 

Where  upon  trial  for  felony  the  motion  for  continuance  showed  that  the  testi- 
mony of  the  absent  witnesses  was  material  and  important;  that  the  defendant 
was  in  jail  without  counsel;  that  he  requested  the  sheriff  to  have  process  issued 
for  all  his  witnesses;  that  his  attorney  was  150  miles  away;  that  it  was  his 
first  application  for  continuance,  the  same  should  have  been  granted. 

8. — Same — ^Insnlficiency  of  Evidence. 

Where  upon  trial  for  unlawfully  killing  a  child  during  parturition  where 
the  evidence  failed  to  show  that  the  child  was  in  a  state  of  being  born  at  the 
time  of  the  destruction  of  its  life,  during  parturition  of  the  mother  and  before 
actual  birth,  and  but  for  the  destruction  of  its  life  by  defendant  the  child  would 
have  been  born  alive,  the  conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
the  Hon.  W.  J.  Oxford. 

Appeal  from  a  conviction  of  unlawfully  destroying  the  life  of  a  child 
during  parturition;  penalty,  twenty-five  years  imprisonment  in  the 
penitentiary. 

The  opinion  states  the  case. 

W,  J,  Scott,  for  appellant. — Taylor's  Medical  Jurisprudence,  513; 
Whitehead  on  Abortion  and  Sterility,  252 ;  Soyjours  Ann.  Cyc.  of  Prac- 
tical Medicine,  vol.  1,  pp.  45—18.  On  question  of  presumptions:  Bil- 
lard  V.  State,  30  Texas,  367;  Evers  v.  State,  31  Texas  Grim.  Rep.,  318. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  indicted  imder 
article  645,  Penal  Code,  which  reads  as  follows:  "If  any  person  shall, 
during  parturition  of  the  mother,  destroy  the  vitality  or  life  in  a  child, 
in  a  state  of  being  born,  and  before  actual  birth,  which  child  would  other- 
wise have  been  bom  alive,  he  shall  be  punished  by  confinement  in  the 
penitentiary  for  life,  or  any  period  not  less  than  five  years,  at  the  dis- 
cretion of  the  jury.'*  A  few  of  the  preceding  articles  deal  with  the 
question  of  abortion,  the  ingredients  of  which  oflfense  is  somewhat  differ- 
ent from  the  one  above  quoted.  It  is  not  necessary  for  abortion  that 
the  child  should  be  in  a  condition  of  being  bom  alive.  In  this  offense 
it  is  a  prerequisite,  and  further  that  but  for  the  act  of  the  accused  the 
child  would  have  been  bom  alive,  and  this  offense  differs  also  from  that 
of  infanticide,  for  in  the  latter  case  the  child  must  be  born  alive  in 
order  that  its  death  may  be  brought  within  the  definition  of  that  offense. 

The  evidence,  without  going  into  detail,  in  substance,  shows  that  on 
Wednesday  before  this  offense  should  have  occurred  on  Friday,  appd- 
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lant  left  the  camp  where  he  and  his  wife  and  little  child  were,  and  had 
gone  to  the  town  of  Mineral  Wells  and  become  intoxicated,  and  re- 
mained in  Mineral  Wells  until  Friday.  During  his  absence  from  his 
camp  his  wife  was  taken  violently  ill  and  a  message  sent  to  him  to  come 
at  once,  as  his  wife  was  dying.  This  message  was  sent  Wednesday  or 
Thursday ;  he  came  home  in  a  drunken  condition  on  Friday.  Tlie  State's 
case  is  to  the  effect  that  when  he  returned,  being  informed  of  the  con- 
dition of  his  wife,  he  immediately  got  in  the  wagon  where  she  was,  and, 
among  other  things,  sat  down  upon  her  stomach.  A  State's  witness 
testified,  in  substance,  that  the  wife  had  some  labor  symptoms,  and  after 
he  sat  on  her  stomach  these  all  ceased;  that  she  was  seriously  ill  and 
died  on  Saturday  evening.  One  of  the  State's  witnesses,  an  old  lady, 
testified  that  she  had  noticed  the  movement  of  an  unborn  child,  indicate 
ing  that  in  her  judgment  it  was  alive  just  prior  to  the  time  appellant 
sat  on  his  wife.  On  Saturday  evening  a  physician  reached  the  scene 
after  the  death  of  appellant's  wife,  and  took  from  her  a  dead  child  of 
seven  or  eight  months'  advance  in  gestation.  He  did  not  observe  any 
bruises  or  anything  that  indicated  that  the  child  had  been  injured. 
The  examination  of  the  two  physicians  who  testified  was  very  unsatis- 
factory; one  of  them  testified  that  in  his  judgment  a  child  of  eight 
months'  gestation  would  not  live,  but  on  the  crucial  point  in  the  case 
there  is  a  wonderful  scarcity  of  testimony  from  the  two  physicians,  and 
practically  the  only  testimony  in  regard  to  the  possibility  of  the  child 
being  born  alive  was  from  the  old  lady,  whose  testimony  is  above  men- 
tioned, to  the  effect  that  she  had  noticed  two  movements  about  the 
stomach  of  the  mother,  indicating  to  the  witness'  mind  that  she  was  in 
child  labor.  The  physicians  indicate  that  this  was  practically  worth- 
less testimony,  or  that  such  movement  was  not  a  criterion  by  any  means 
indicating  child  labor,  or  that  the  child  was  alive;  it  might  occur 
from  contraction  of  the  muscles  and  other  matters  they  mention.  De- 
fendant introduced  some  testimony  to  the  effect  that  he  did  not  sit  down 
on  his  wife ;  that  when  he  reached  the  place  and  found  out  the  condition 
of  his  wife,  he  became  very  much  excited,  and  was  drinking  and  got  in 
the  wagon,  and  laid  down  by  her,  and  kissed  her  and  threw  one  leg  over 
her,  and  in  order  to  relieve  the  situation  they  took  him  out  of  the  wagon 
and  actually  tied  him  so  he  could  not  come  where  she  was  as  she  was 
totally  unconscious,  and  the  testimony  showed  that  she  was  unconscious, 
if  not  entirely  insane,  from  the  time  she  was  taken  ill  at  the  beginning 
of  her  troubles,  which  ended  in  her  death.  Appellant  testified  also  in 
his  behalf  to  the  effect  that  he  and  a  family  or  two  were  in  company 
with  each  other  going  to  Palo  Pinto  County,  and  in  their  travels  passed 
through  Parker  County  and  camped  on  one  occasion,  and  that  while 
getting  their  meal,  he  fed  the  horses  in  a  tub,  and  that  while  the  horses 
were  eating,  one  of  them  kicked  the  other ;  his  wife  happened  to  be  near 
them  at  the  time  and  it  frightened  her  very  much  and  she  fell  over  the 
tub  and  hurt  herself.  This  was  a  week  or  such  matter  before  her  death, 
and  from  that  time  on  she  would  have  something  like  fits  or  convulsions 
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and  seemed  to  be  irrational  at  times,  and  that  these  convulsions  grew 
worse  as  they  occurred.  Appellant  sought  a  continuance  on  account  of 
these  witnesses,  several  in  number,  Bob  Barry  and  wife,  Charles  Cross, 
Jake  Worsham  and  Will  Hay  and  wife,  who  were  present  when  appel- 
lant's wife  fell  over  the  tub,  and  some  of  whom  if  present  would  have 
denied  any  cruel  treatment  of  defendant  towards  his  wife,  and  by  the 
witnesses  Will  Hay  and  wife  he  would  have  proved  that  they  had  been 
together  several  months  with  his  wife;  that  his  wife  was  in  very  bad 
health  and  that  more  than  a  month  before  her  death  she  had  been  having 
chills ;  that  on  Saturday  before  her  death  she  had  a  severe  fall  and  com- 
plained all  the  time  and  would  have  slight  convulsions  every  night. 
This  is  the  recitation  in  the  bill  of  exceptions.  In  the  application  itself, 
it  is  stated  that  he  would  prove  by  Berry  and  wife  that  he  left  them  to 
go  to  Palo  Pinto  County ;  that  his  wife  and  child  were  sick,  and  that  he 
was  always  kind  and  attentive  to  his  family;  by  the  witness  Hay  and 
wife  he  expected  to  prove  that  they  traveled  together  for  more  than 
a  month ;  that  during  said  time,  on  Saturday  before  she  died,  she  received 
an  injury  from  which  she  suffered  continually  and  was  insensible  at 
times  after  receiving  said  injury,  and  until  she  died.  The  indictment 
was  presented  against  appellant  on  the  7th  of  March ;  process  was  issued 
on  the  8th  of  March  for  Cross  and  returned  on  the  11th;  process  for 
Worsham  was  issued  on  the  9th  of  March ;  process  was  not  issued  at  all 
for  Hay  and  wife  because  defendant  was  in  jail  and  his  attorney  lived 
more  than  one  hundred  and  fifty  miles  away,  and  was  not  notified  of 
tlie  action  of  the  grand  jury  until  the  evening  of  March  9th,  and  the 
defendant  not  being  able  tQ  employ  local  counsel,  relied  on  the  sheriff 
to  subpoena  all  the  witnesses  in  the  examining  trial  and  so  instructed 
him.  The  judgment  was  rendered  on  the  15th  of  March.  This  was 
the  first  application.  We  believe  under  the  circumstances  that  this 
continuance  should  have  been  granted  and  there  was  error  in  refusing 
it.  While  perhaps  the  diligence  was  not  of  the  strictest  character,  yet 
it  is  not  so  important  in  the  first  application  for  a  continuance.  Appel- 
lant testified  to  the  facts  himself,  but  the  rule  with  regard  to  cumulative 
testimony  does  not  apply  to  the  first  continuance,  especially  where  the 
defendant  himself  is  practically  the  only  witness  in  his  own  behalf. 
This  case  evidently  excited  considerable  commotion  as  is  developed  by 
this  record  as  appellant  was  indicted  for  the  murder  of  his  wife,  and  we 
judge  from  the  state  of  the  record  that  the  testimony  in  both  cases  would 
be  the  same.  The  diligence  as  to  some  of  the  witnesses  we  think  ample ; 
perhaps  not  as  to  Hay  and  wife,  but  appellant  was  in  jail  without 
counsel,  and  his  statement  in  the  application  is  that  he  requested  the 
sheriff  to  have  process  issued  for  all  the  witnesses  who  were  at  the  exam- 
ining trial,  his  attorney  being  one  hundred  and  fifty  fliiles  away.  So  we 
are  of  opinion  that,  under  the  circumstances  detailed  here,  and  the  im- 
portance of  absent  testimony,  appellant  should  have  had  the  continuance 
to  secure  the  attendance  of  the  absent  witnesses. 

Without  going  over  and  restating  the  facts,  or  going  further  into  de- 
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tail,  wc  do  not  believe  the  State  has  shown  a  case  under  the  statute 
under  which  this  indictment  is  framed.  Before  a  conviction  can  be  had 
under  this  statute,  the  vitality  or  life  of  the  child  must  be  shown;  that  it 
was  in  a  state  of  being  born  at  the  time  of  the  destruction  of  its  life, 
and  that  during  parturition  of  the  mother  and  before  actual  birth  the 
life  of  the  child  must  be  destroyed,  and  but  for  the  destruction  of  its 
life  the  child  would  have  been  born  alive.  The  testimony  does  not,  in 
our  judgment,  meet  the  requirements  of  the  statute.  The  sitting  down 
by  appellant  upon  his  wife,  if  that  be  conceded,  was  an  outrageous  piece 
of  conduct  on  the  part  of  a  drunken  husband,  but  that  of  itself  does  not 
prove  the  fact  that  the  child  was  alive  at  the  time  or  that  the  mother 
was  in  the  act  of  giving  birth  to  a  live  child,  or  that  it  would  have  been 
bom  alive  but  for  that  act  on  his  part  or  that  he  intended  to  destroy  his 
unborn  child.  It  is  a  circumstance  or  a  fact  to  be  considered  along  with 
other  facts.  The  two  facts  relied  upon  by  the  State,  is  the  one  just 
stated,  and  the  other  was  that  one  of  the  witnesses,  a  lady,  testified  that 
she  saw  two  convulsive  actions  in  the  abdomen  of  the  mother,  indicating 
the  movement  of  a  child,  which,  in  her  judgment,  indicated  labor  pains 
or  that  she  was  in  the  act  of  being  delivered  of  a  child.  These  were 
facts  upon  which  the  State's  case  is  predicated.  The  physicians'  testi- 
mony rather  excludes  any  theory  of  harm  to  the  child,  and  shows  that 
the  testimony  of  the  lady  was  too  uncertain  to  be  relied  upon  at  all  as 
evidence  of  child  labor,  and  there  is  no  other  fact  in  this  record  that 
we  have  been  able  to  find  that  the  child  was  alive  at  the  time  or  that  it 
would  have  been  bom  alive,  and  there  is  no  evidence  about  the  child 
when  taken  from  its  mother  the  next  day  by  the  physician  of  any  bruise 
or  any  indication  that  harm  had  come  to  it.  As  this  case  is  presented, 
we  are  of  opinion  that  it  is  not  made  out  within  the  purview  of  this 
statute. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


W.  W.  Hill  v.  The  State. 

No.   3904.     Decided  December  4,  1907. 

1. — ^Xurder — ^Manslaughter — Charge  of  Court — ^InBulting  Language  Concerning 
Female  Kelatives — ^Hearsay, 
Upon  trial  for  murder  where  the  defendant  testified   that  certain  State  wit- 
nesses had   told   him  that  the  deceased   used  insulting   language  concerning  de- 
fendant's daughter,  and  that  he  killed  deceased  for  that  reason ;  and  the  said  State 
witnesses   denied    having   given    this    information    to   the   defendant ;    but   other 
State's  witnesses  testified  that  defendant  had  been  informed  of  the  same  state- 
ment by  deceased  through  them,  and  that  they  had  heard  this  from  the  State's 
witnesses  who  denied  having  made  such  statement,   it  was  error  for  the  court 
in  his  charge  to  limit  the  testimony  of  those  State's  witnesses  who  insisted  that 
such  statement   was  made  by  the  other  State's  witnesses   to  the  credibility  of 
the  State's  witnesses  who  denied  having  given  such  information  to  the  defendant. 
Vol.  52  Crim.— 16 
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It  made  no  difference  whether  the  information  that  caused  the  killing  was  hear- 
say or  not;  the  question  was.  whether  defendant  believed  it. 

2. — Same— Evidenoe— Deolarations  of  Deceased  Not  Commiuiioated  to  De- 
fendant. 
Where  upon  trial  for  murder  the  defense  relied  upon  insulting  language  of 
the  deceased  concerning  defendant's  daughter,  and  the  State  disputed  said  de- 
fense, it  was  error  to  reject  testimony  by  the  defense  to  show  uncommunicated 
declarations  by  deceased  concerning  the  want  of  chastity  of  defendant's  daughter, 
to  show  the  credibility  of  defendant's  statement. 

8. — Same — ^Eridenoe — ^Witnesses  as  Strangrers — Certifioate  of  Jndge. 

Where  upon  trial  for  murder  the  defendant  sought  to  strengthen  the  testimony 
of  certain  witnesses  because  they  were  strangers  in  the  county  of  the  trial,  and 
the  certificate  of  the  judge  to  the  bill  of  exceptions  did  not  verify  this  con- 
tention, the  same  could  not  be  considered  on  appeal. 

4. — Same — Charge  of  Court 

Where  defendant  had  been  acquitted  of  murder  in  the  first  degree  and  was 
again  placed  on  trial,  there  was  no  reversible  error  in  the  court's  charge  that 
defendant  was  now  on  trial  for  murder  in  the  second  degree,  and  that  he 
would  also  submit  to  the  jury  the  issue  of  manslaughter. 

Appeal  from  the  District  Court  of  Hamilton.  Tried  below  before  the 
Hon.  N.  R.  Lindsey. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
thir^  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Ooodson  &  Ooodson,  J,  C.  Oeorge,  H,  E,  Chesley  and  A.  R.  Eidson, 
for  appellant. — On  question  of  testimony  and  charge  of  court  with  refer- 
ence to  defendant's  information  as  to  insulting  language  used  by  de- 
ceased: Johnson  v.  State,  47  Texas  Crim.  Eep.,  523,  81  S.  W.  Eep., 
945;  Orman  v.  State,  24  Texas  Crim.  App.,  495;  Adams  v.  State,  60  S. 
W.  Rep.,  117;  Bracken  v.  State,  29  Texas  Crim.  App.,  362;  Mies  v.  State, 
18  Texas  Crim.  App.,  156 ;  Jones  v.  State,  33  Texas  Crim.  Eep.,  492. 

F.  J.  McCord,  Assistant  Attorney-General,  Sadler  &  Arnold,  for  State. 
— On  question  of  court's  charge  on  manslaughter:  Sullivan  v.  State, 
48  Texas  Crim.  Eep.,  201,  85  S.  W.  Eep.,  810;  Ball  v.  State,  78  S.  W. 
Rep.,  508;  Long  v.  State,  48  Texas  Crim.  Rep.,  175,  88  S.  W.  Rep.,  203. 

BROOKS,  Judge. — ^Appellant  was  convicted  of  murder  in  the  second 
degree,  and  his  punishment  assessed  at  thirty  years  confinement  in  the 
penitentiary. 

Appellant  in  his  motion  for  a  new  trial  objected  to  the  following 
charge  of  the  court:  ^^Now,  if  you  believe  from  the  evidence  that  the 
defendant,  prior  to  the  time  he  killed  Charley  House  (if  he  did  so)  had 
been  informed  by  Clarence  Griffin  or  by  Chester  Griffin,  that  the  said 
Charley  House,  had  used  insulting  language  towards  the  daughter  of  the 
defendant,  in  substance  that  the  said  Charley  House  had  stated  that  he 
had  had  sexual  intercourse  with  the  said  daughter  of  the  defendant,  and 
if  you  further  believe  from  the  evidence  that  the  defendant  believed 
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that  the  deceased  had  stated  that  he  had  had  sexual  intercourse  with 
defendant's  daughter  (if  you  find  either  Clarence  or  Chester  Griffin  had 
so  informed  him)  and  if  you  find  from  all  the  facts  and  circumstances 
in  evidence  that  said  information  aroused  in  the  mind  of  defendant 
sudden  passion,  such  as  anger,  rage,  sudden  resentment  or  terror,  ren- 
dering his  mind  incapable  of  cool  reflection,  and  that  the  defendant,  on 
first  meeting  with  the  deceased,  after  he,  the  defendant  had  been  in- 
formed (if  he  had  been  so  informed)  that  the  deceased  had  made  such 
statements  about  his,  defendant's  daughter,  and  acting  under  the  imme- 
diate influence  of  such  sudden  passion  (if  any)  in  Hamilton  County, 
Texas,  and  on  or  about  the  18th  day  of  May,  1906,  with  intent  to  kill, 
shot  with  a  gun  and  thereby  unlawfully  killed  the  said  Charley  House, 
as  alleged  in  the  indictment,  you  will  find  the  defendant  guilty  of  man- 
slaughter, and  so  say  in  your  verdict,  and  assess  his  punishment  at  con- 
finement in  the  penitentiary  for  any  period  of  time  not  less  than  two 
nor  more  than  five  years,  and  in  this  connection  you  are  instructed  that 
it  makes  no  difference  whether  the  said  Charley  House  had  in  fact  ever 
used  the  insulting  language  about  the  daughter  of  the  defendant,  in 
substance  that  he  had  had  sexual  intercourse  with  the  said  daughter  of 
the  defendant,  provided,  you  believe  from  the  evidence  that  Clarence 
or  Chester  Grifl5n  informed  the  defendant,  prior  to  the  killing  of  the 
said  Charley  House,  that  he  the  said  House  had  used  such  insulting  lan- 
guage about  defendant's  daughter,  and  that  the  defendant  believed  from 
the  said  statements  of  the  Griffins  or  either  of  them,  to  him,  that  the 
said  Charley  House  had  in  fact,  used  such  insulting  language  about  the 
defendant's  said  daughter,  and  that  the  information  in  fact  aroused  in 
the  mind  of  the  defendant  such  sudden  passion  as  to  render  him. in- 
capable of  cool  reflection,  and  that  such  state  of  mind  continued  up  to  the 
time  of  the  killing. 

"You  are  instructed  that  the  testimony  of  Joe  Collier,  *that  Chester 
Griffin  told  him,  in  Mr.  Griffin's  field,  that  House  said  to  him  that  when . 
he  (House)  and  the  girl  came  from  Dublin  around  by  way  of  Hico,  that 
they  acted  as  man  and  wife,  and  that  House  claimed  he  had  been  keeping 
the  girl,'  and  the  testimony  of  Charlie  Collier  *that  Chester  Griffin,  at 
the  ball  game,  at  Bear  Creek  told  him  that  House  had  told  him  (Chester 
Griffin)  that  he  had  taken  the  girl  from  Dublin  around  by  way  of  Hico 
and  had  stayed  all  night  with  her,  and  that  he  had  been  keeping  her 
for  some  time,'  and  the  testimony  of  old  man  Britton,  Hhat  Chester 
Griffin  stated,  at  the  ball  game  on  Bear  Creek,  that  House  told  him  that 
he  had  taken  Hill's  girl  around  from  Dublin  by  way  of  Hico,  and  that 
he  had  stayed  all  night  with  her,  and  that  he  had  been  keeping  her  a 
year  or  two,'  was  not  admitted  before  you  to  prove  or  as  tending  to  prove 
that  House  had  in  fact  made  such  statements  and  you  will  not  consider 
said  testimony  at  all  for  that  purpose ;  said  testimony  was  admitted  be- 
fore you  and  5'ou  are  permitted  to  consider  the  same  in  passing  upon  the 
credibility  of  said  witness  Chester  Griffin,  as  a  witness  in  this  case,  and 
in  passing  upon  the  weight  to  be  given  to  his  testimony  and  in  determin- 
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ing  the  issue  whether  the  said  witness,  Chester  Griffin,  made  the  state- 
ments to  the  defendant  in  regard  to  House,  that  the  defendant  claimed 
he  did  make" 

The  evidence  in  substance  shows,  from  defendant's  standpoint,  that 
Charley  House  had  been  talking  about  his  daughter  in  a  manner  that 
sorely  reflected  upon  her  chastity;  being  armed  with  information  from 
various  witnesses  that  Clarence  and  Chester  Griffin  had  told  said  wit- 
nesses that  said  Griffins  had  informed  them  that  deceased  had  been  talk- 
ing about  his  daughter,  he  armed  himself  with  a  gun,  went  to  the  field 
where  the  Griffin  boys  were  plowing,  and  being  informed,  in  substance, 
that  the  deceased  had  told  them  that  appellant's  daughter  was  unchaste, 
he  proceeded  to  the  field  where  deceased  was  plowing,  and  there  shot 
deceased  to  death.  The  State's  case  makes  out  a  cold-blooded  murder; 
the  defense  testimony  makes  out  a  case  of  manslaughter.  The  learned 
trial  court  seems  to  have  proceeded  upon  the  theory  that  appellant 
could  not  act  upon  hearsay  testimony  and  thereby  reduce  the  homicide 
to  manslaughter.  In  other  words,  the  trial  court  seems  to  have  acted  on 
the  theory  that  before  appellant  could  reduce  the  homicide  to  man- 
slaughter, on  the  ground  that  deceased  had  made  insulting  remarks  about 
his  daughter,  that  some  witness  would  have  to  inform  appellant  that  he, 
the  witness,  had  been  told  by  the  deceased  that  appellant's  daughter  was 
unchaste,  or  that  the  deceased  would  have  to  make  a  statement  to  the 
witness  and  the  witness  communicate  said  statement  to  appellant,  sub- 
stantially showing  that  deceased  had  made  remarks  that  reflected  upon 
the  chastity  of  his  daughter.  This  is  not  the  law.  If  the  deceased  told 
the  Griffin  boys  that  appellant's  daughter  was  unchaste,  this,  in  a  tech- 
nical sense,  would  be  hearsay  testimony,  even  if  said  Griffin  boys  should 
testify  to  same  themselves.  The  record  before  us  shows  that  the  Griffin 
boys  denied  in  substance  making  the  statement  to  appellant  that  he  swore 
they  did  make  just  prior  to  the  difficulty.  Now,  this  being  the  shape  of 
the  testimony  on  the  matter,  it  was  clearly  prejudicial  and  harmful  error 
for  the  court  to  tell  the  jury  that  the  testimony  of  other  witnesses,  who 
liad  been  told  by  the  Collier  boys,  in  substance,  that  appellant's  daughter 
was  unchaste,  was  not  admitted  to  prove  or  as  tending  to  prove  that 
deceased  had  in  fact  made  such  statement,  but  that  said  testimony  was 
admitted  "before  you  for  you  to  consider  the  same  in  passing  upon  the 
credibility  of  said  witness  Chester  Griffin,  and  in  passing  upon  the 
weight  to  be  given  to  his  testimony,  and  in  determining  the  issue  whether 
the  said  witness  Chester  Griffin  made  the  statements  to  the  defendant 
in  regard  to  deceased  that  defendant  claimed  he  did  make."  In  other 
words,  if  the  Collier  boys  or  any  other  witness,  should  make  a  statement 
to  appellant  to  the  effect  that  appellant's  daughter  was  unchaste,  and 
appellant,  relying  upon  said  statement,  seeks  out  and  slays  deceased  upon 
first  meeting,  these  facts  would  force  the  court  to  charge  upon  man- 
slaughter, and  would  authorize  the  jury  to  so  find  the  appellant  guilty  if 
they  believed  said  facts,  regardless  of  whether  the  witnesses  who  in- 
formed appellant  of  deceased's  statement  heard  the  deceased  in  person 
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make  it  or  having  talked  with  some  otiier  witness  who  had  heard  deceased 
make  the  statement.     A  killing  for  using  insulting  language  about  a 
female  relative  is  not  predicated  upon  whether  the  information  that 
causes  said  killing  is  remote  hearsay  or  not,  but  is  predicated  upon  the 
proposition  that  appellant  believed  said  statement.     It  is  the  intent  of 
appellant  that  the  court  attempts  to  get  at;  his  animus  and  his  motive 
alone  controls  the  decision  of  the  question.     The  fact  that  the  testimony 
may  be  remote  hearsay  might  be  a  circumstance  to  be  considered  by  the 
jury  in  passing  upon  whether  appellant  believed  the  statement  had  been 
made  by  the  deceased.     In  other  words,  would  merely  go  to  the  probative 
force  of  the  statement  and  to  its  credibility,  but  it  is  not  a  matter  that 
could  be  limited  by  the  court,  but  is  left  to  the  decision  of  the  jury.    If 
appellant  receives  a  wild  and  floating  rumor  from  the  mouth  of  the  fifth 
or  sixth  witness,  this  would  have  a  strong  tendency  to  make  the  jury  be- 
lieve that  appellant  did  not  act  on  said  rumor,  but  it  would  not  pre- 
clude the  fact  that  he  did  so  act,-  and  if  the  jury  believed  that  he  did  so 
act,  then  it  would  be  immaterial  how  remote  the  hearsay  testimony  might 
be.     This  charge  was  clearly  calculated  to  injure  the  rights  of  appellant. 
The  Griffin  boys  had  denied  in  substance  making  any  statement  to  appel- 
lant.    Now  then,  to  have  the  court  tell  the  jury  that  they  could  not  con- 
sider the  statement  made  by  other  parties  to  appellant  except  for  the 
purposes  above  stated,  was  an  unwarranted  limitation  of  said  testimony ; 
nor  would  the  fact  that  appellant  himself  swore  that  he  acted  alone  upon 
the  statement  of  the  Griffin  boys  militate  against  the  above  proposition. 
The  defendant  may  have  believed  implicitly  the  statement  of  the  other 
witnesses,  and  the  manner  of  the  Griffin  boys  or  their  statement  may 
have  thoroughly  convinced  appellant  that  deceased  had  made  the  stat/2- 
ment  that  he  says  the  Griffin  boys  made  to  him,  and  in  that  sense  the 
statement  of  the  Griffin  boys  may  have  been  to  his  mind  the  sole  predicate 
for  the  killing,  but  certainly  the  fact  that  various  other  witnesses  had 
told  appellant  that  the  Griffin  boys  had  stated  that  deceased  had  slandered 
his  daughter,  is  very  convincing  corroborative  proof  of  the  fact  that  the 
Griffin  boys  had  made  said  statement,  but  the  fact  that  it  does  cor- 
roborate the  fact  that  the  Griffin  boys  made  the  statement  would  not 
warrant  the  court  in  limiting  the  statement  of  other  witnesses  to  the 
question  of  the  credibility  of  the  Griffin  boys.     It  is  original  testimony 
in  other  words.     Appellant's  testimony  must  be  treated  like  that  of  any 
other  witness.     The  jury  may  have  believed  that  appellant  was  mistaken 
when  he  said  he  relied  alone  upon  the  testimony  and  statement  of  the 
Griffin  boys,  and  it  was  erroneous  and  reversible  error  for  the  court  to 
limit  said  testimony  for  said  purposes. 

Bill  of  exceptions  No.  2  complains  of  the  following :  Appellant  offered 
to  prove  by  the  witness  Dansby  that  he  had  a  conversation  with  the  de- 
ceased at  a  literary  society  the  latter  part  of  April,  as  follows:  "De- 
ceased and  I  had  our  horses  tied  to  the  wire  fence ;  the  horses  began  to 
cut  up  and  we  went  out  there.  Deceased  told  me  to  wait  until  he  got 
through  smoking.     In  the  meantime,  Maud  Hill,  appellant's  daughter, 
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passed,  and  deceased  said,  *That  is  a  pretty  damned  fast  girl.'  I  replied, 
*Is  that  so,'  and  deceased  reached  in  his  vestpocket  and  pulled  out  a 
cundrum  and  said,  *I  have  worn  out  a  hat  full  of  them  on  her.'  I 
replied,  'You  are  a  liar,  ain't  you?'  and  he  said,  ^No.'  I  replied,  'You 
are  a  fool  for  telling  it.'  Once  before  the  occasion  of  this  conversation, 
we  were  going  out  of  town  and  he  asked  me  if  I  was  acquainted  with  the 
Hill  family,  and  he  said  he  had  been  going  with  the  girl  a  long  time 
and  said  that  he  had  been  having  a  hell  of  a  good  time  with  the  girl  for 
quite  a  while.  I  never  told  IMr.  Hill  about  that  before  the  killing.  I 
never  told  anyone  about  it.  I  never  breathed  it  to  any  one."  The 
State  objected  to  said  testimony  on  the  ground  that  said  statement  had 
not  been  communicated  to  the  defendant  prior  to  the  homicide,  and  that 
it  did  not  appear  that  the  defendant  knew  of  this  statement  prior  to  the 
homicide.  The  court  sustained  the  objection.  In  a  criminal  case  where 
appellant  relies  upon  any  character  of  defense  and  said  defense  is  dis- 
puted by  the  testimony  of  the  State,  that  which  renders  probably  true 
appellant's  defense  is  always  admissible  testimony.  Evidence  that  is 
corroborative  or  renders  probably  true  appellant's  testimony  is  always 
admissible.  Of  course,  if  appellant  killed  deceased  for  insulting  lan- 
guage concerning  his  daughter,  his  defense  must  depend  upon  the  in- 
formation upon  which  he  acted,  but  this  record  shows  the  State  solely 
controverted  the  fact  that  he  received  such  information.  Now  then, 
the  testimony  of  the  witness  Dansby,  if  true,  shows  that  the  deceased 
talked  to  the  witness  Dansby,  and  renders  highly  probable  that  he  talked 
to  the  Griffin  boys.  It  would  appear  the  court  should  limit  this  tes- 
timony, however,  to  the  only  purpose. for  which  it  could  be  introduced; 
that  is,  to  show  the  credibility  of  the  statement  of  appellant  and  to 
indicate  the  probable  truth  of  appellant's  statement  wherein  he  says  the 
Griffin  boys  informed  him,  and  that  other  people  informed  him,  that 
deceased  had  been  talking  about  his  daughter,  and  that  he  could  not 
predicate  a  defense  of  manslaughter  upon  uncommunicated  insults,  but 
said  uncommunicated  insults  could  only  be  introduced  to  show  the  proba- 
ble truth  of  insults  that  had  been  communicated.  It  follows,  therefore, 
that  the  court  erred  in  rejecting  this  testimony. 

Bill  of  exceptions  No.  3  shows  that  the  defendant's  witnesses  Hicks 
and  Story  testified  that  they  were  acquainted  with  the  witnesses  Britton, 
Collier  and  Cootes,  and  were  acquainted  with  the  general  reputation  of 
said  witnesses  in  the  community  in  which  they  live  for  truth  and  verac- 
ity, and  upon  counsel  for  the  State  objecting  to  said  witnesses  being 
permitted  to  state  what  the  general  reputation  of  these  witnesses  in  the 
community  in  which  they  live  was,  because  the  State  had  not  put  in  issue 
the  reputation  of  said  witnesses,  the  court  sustained  the  objection  and 
refused  to  permit  said  witnesses  to  testify  that  the  general  reputation  of 
said  witnesses  in  the  community  in  which  they  lived  for  truth  and 
veracity  was  good.  Defendant  then  and  there  excepted  because  it  was 
shown  that  the  witnesses  were  strangers  in  Hamilton  County;  that  the 
witness  Britton  had  never  lived  in  Hamilton  County,  but  had  only  been 
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in  the  county  a  short  time ;  that  his  home  was  in  Dallas  County  where  he 
had  lived  for  a  long  time  and  was  well  known;  and  as  to  the  witness 
Collier,  who  had  only  lived  in  the  county  a  short  time,  less  than  a  year, 
and  was  not  acquainted  in  Hamilton  County,  knew  only  a  few  persons, 
and  as  to  the  witness  Cootes,  he  had  lived  in  Hamilton  County  less  than 
a  year  and  was  not  known,  but  well  acquainted  in  Dallas  County  where 
he  lives  now  and  has  lived  for  a  number  of  years.  The  mere  fact  that 
witnesses  testify  in  a  case  and  their  testimony  is  controverted  by  other 
testimony  does  not  bring  in  issue  the  credibility  and  general  reputation 
of  said  witnesses.  Furthermore,  the  bill  does  not  state  that  the  wit- 
nesses were  strangers  in  Hamilton  County,  but  that  appellant  objects 
to  the  court  refusing  the  testimony  on  the  ground  that  they  were 
strangers  in  Hamilton  County.  There  is  not  a  certificate  of  the  court 
that  they  were  strangers. 

Appellant  objected  to  the  following  paragraph  of  the  court's  charge, 
to  wit:  Defendant  stands  charged  by  indictment  for  murder;  he  is 
now  on  trial  for  murder  in  the  second  degree,  and  I  will  also  submit  to 
you  the  issue  of  manslaughter.  To  this  charge  in  the  indictment  the 
defendant  has  pleaded  not  guilty.  Appellant  insists  in  view  of  the  fact 
that  he  had  been  acquitted  of  murder  in  the  first  degree  on  a  former 
trial,  that  defendant  was  on  trial  at  this  time  for  manslaughter  as  well 
as  murder  in  the  second  degree.  We  do  not  think  there  is  anything  amiss 
in  the  charge  of  the  court 

Appellant  also  complains  in  this  record  by  proper  bill  of  exceptions  of 
the  misconduct  of  the  jury,  but  in  view  of  the  fact  that  the  case  will  be 
reversed  upon  the  matters  above  pointed  out,  we  do  not  deem  it  neces- 
sary to  review  same.  But  for  the  errors  of  the  court  above  indicated,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Sam  Dodson  v.  The  State. 

No.  3787.     Decided   December  11,  1907. 

1. — ^Eobbery—Wltnesft— Practice  in  District  Court— Re-Arrest. 

Where  upon  trial  for  robbery,  the  record  on  appeal  showed  that  defendant's 
principal  witness — who  had  first  been  arrested  with  defendant  for  the  same 
offense  but  had  been  released  and  not  indicted  by  several  grand  juries,  and  who 
was  then  subptensd  as  a  witness  for  him — was  on  the  day  of  defendant's  trial 
rearrested,  kept  in  custody  of  the  oflScers,  placed  in  the  dock  with  the  defendant 
during  the  trial,  and  was  allowed  to  testify  for  defendant  on  the  condition  that 
he  would  tell  the  truth.  Held  that  this  character  of  proceeding  was  not  justi- 
fied and  constitutes  reversible  error. 

j|,..^ame — ^Hand-CuiUng  Prisoner — Practice. 

A  defendant  in  a  criminal  cause  should  not  be  brought  into  court  in  irons  and 
left  in  the  courtroom  for  hours  in  this  manner,  the  day  before  his  trial,  pending 
the  setting  of  his  case. 
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Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
the  Hon.  Victor  L.  Brooks. 

Appeal  from  a  conviction  of  robbery;  penalty,  seven  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

fl".  2V,  Graves,  for  appellant. — On  question  of  bringing  prisoner  man- 
acled to  the  bar:  Rainey  v.  State,  20  Texas  Crim.  App.,  456.  On 
question  of  rearresting  defendant's  witness:  Thompson  v.  State,  35 
Texas  Crim.  Rep.,  511;  Puryear  v.  State,  50  Texas  Crim.  Rep.,  454;  98 
S.  W.  Rep.,  260;  Brown  v.  State,  42  Texas  Crim.  Rep.,  176,  68  S.  W. 
Sep.,  131. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — A  history  of  the  case  in  substance 
is,  that  in  the  eariy  part  of  December,  1906,  a  Mexican  was  alleged  to 
have  been  robbed  at  the  railroad  station  known  as  Coupland  in  William- 
son County.  Appellant  and  Sylvester  Webster  were  arrested,  charged 
with  the  robbery,  and  had  an  examining  trial  before  the  justice  of  the 
peace  in  the  town  of  Taylor  in  said  county.  The  Mexican  testified  before 
the  justice  of  the  peace,  his  testimony  being  somewhat  different  from  that 
given  by  him  on  the  final  trial  of  appellant.  The  justice  of  the  peace, 
after  hearing  the  facts,  held  appellant  to  bail,  discharging  Webster.  The 
grand  jury  met  for  the  following  January  term  of  the  District  Court  of 
Williamson  County  and  on  or  about  the  fifteenth  of  that  month  returned 
a  bill  of  indictment  against  appellant  for  the  alleged  robbery,  refusing 
to  indict  Webster.  At  the  July  term,  1907,  the  appellant's  case  came  up 
for  trial.  Webster  was  brought  from  DeWitt  County,  where  he  lived 
and  was  raised,  under  process  as  a  witness  for  appellant,  reaching  (George- 
town, where  the  court  was  in  session,  on  the  morning  of  July  22nd  about 
3  or  4  o'clock.  By  11  o'clock  of  the  same  morning  he  had  been  arrested 
on  a  complaint  charging  him  with  the  same  robbery.  When  the  case 
was  called  for  trial,  Webster  and  the  appellant  were  brought  from  jail, 
and  it  was  insisted  by  appellant  that  he  was  virtually  deprived  of  the 
testimony  of  Webster.  The  court  then  entered  an  order  releasing  Web- 
ster from  the  complaint  charged,  on  condition  that  he  would  in  the  case 
swear  the  truth,  or  give  his  testimony  truthfully.  This  order  was  en- 
tered of  record.  This  occurred  on  the  twenty-third,  the  day  upon  which 
appellant  was  placed  upon  trial.  As  we  gather  from  the  facts,  the  wit- 
ness Webster,  was  seated  in  the  courtroom  by  the  side  of  appellant  and 
kept  practically  under  arrest  during  the  trial.  During  the  trial  another 
charge  was  filed  against  Webster  charging  him  with  the  same  robbery, 
and  as  soon  as  the  jury  was  retired  to  consider  their  verdict  in  appellant's 
case,  Webster  was  retained  in  custody,  but  the  warrant  was  not  served 
upon  him  until  the  verdict  had  been  returned  into  court,  though  the 
sheriff,  in  fact,  did  hold  him  under  arrest. 
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There  is  a  line  of  cases  construing  our  statute,  which  authorizes  the 
State,  with  the  permission  of  the  trial  judge,  to  make  a  trade  or  contract 
with  a  party  who  is  jointly  held  with  the  party  on  trial  to  use  his  tes- 
timony against  the  party  on  trial,  and  thus  exonerate  from  further  pros- 
ecution the  party  so  testifying.  Camron  v.  State,  32  Texas  Crim.  Kep., 
180.  The  Camron  case  has  been  followed  in  subsequent  cases  as  being 
correct.  It  has  not  been  called  to  our  attention,  if  it  has  been  held,  that 
a  case  could  be  dismissed  against  a  party  where  he  testified  for  the  de- 
fendant. In  fact,  the  statute  says  parties  held  for  the  same  transaction 
shall  not  testify  for  each  other.  We  are  not  aware  of  any  authority  in 
the  district  judge  to  render  immune  from  punishment  a  party  testifying 
for  a  codefendant.  Any  ruling  of  the  court  in  this  respect  would  have  no 
force  or  legal  efficacy.  Now,  recurring  to  the  condition  of  the  case  at 
the  time  of  the  trial,  we  find  that  Webster  had  been  arrested  as  a  prin- 
cipal with  appellant  in  the  robbery.  Tlie  justice  of  the  peace  examined 
into  the  case  and  discharged  him  for  want  of  testimony,  and  two  grand 
juries  had  refused  to  indict,  although  one  did  indict  appellant  on  the 
same  facts.  As  soon  as  Webster  was  brought  to  the  court  as  a  witness 
for  appellant  he  was  at  once  arrested  on  a  second  complaint.  This  ar- 
rest did  not  come  within  the  law  of  severance,  for  it  would  necessarily 
work  a  continuance  of  appellant's  case  if  a  severance  occurred,  because, 
being  a  felony,  he  could  not  be  tried  except  upon  an  indictment  and  no 
indictment  could  be  returned  until  January,  1908,  the  grand  jury  for 
the  July  term  of  the  district  court  having  been  discharged.  These 
occurrences  placed  appellant  in  the  attitude  of  having  his  witness  arrested 
after  he  had  once  been  discharged,  and  an  indictment  twice  ignored  by 
the  grand  jury  and  the  court  not  being  able  to  grant  a  severance,  appel- 
lant had  been  deprived  of  the  testimony  of  his  witness.  Wherever  to 
avoid  the  law  of  severance,  the  State  should  dismiss  a  case  against  a 
codefendant  with  a  guaranty  of  immunity  of  further  prosecution,  the 
party  on  trial  is  entitled  to  the  testimony  of  the  witness  uninfluenced  by 
the  fear  of  subsequent  arrest  for  that  offense.  Without  going  into  an 
elaboration  of  this  idea  we  are  of  opinion  that  legal  fairness  should  mark 
all  this  character  of  proceedings;  but  in  this  instance  the  State  had  so 
managed  the  arrest  of  Webster  that  the  law  of  severance  could  not  obtain, 
and  it  was  sought  to  render  Webster  immune  only  during  appellant's 
trial.  In  the  first  place,  this  character  of  proceedings  ought  not  to  be 
indulged  under  the  circumstances  of  this  case.  In  the  second  place, 
Webster  ought  not  to  have  been  arrested,  but  if  he  was,  then  it  should 
have  been  so  done  as  not  to  deprive  appellant  of  a  fair  trial.  In  Doughty's 
case,  18  Texas  Crim.  App.,  179,  a  somewhat  analogous  question  came 
before  the  court.  In  that  case  Burt  and  Horn  had  been  arrested  under 
a  charge  of  murder  in  El  Paso.  On  a  writ  of  habeas  corpus  proceeding, 
they  were  discharged.  Doughty  was  subsequently  indicted  by  the  grand 
jury;  Burt  and  Horn  were  not.  The  case  went  on  change  of  venue  to 
Presidio  County.  In  the  meantime  Burt  and  Horn  had  left  the  State 
and  their  depositions  had  been  taken  in  appellant's  behalf  and  an  agree- 
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ment  was  made  between  the  State  and  appellant  in  writing  that  their 
depositions  could  be  used,  which  was  filed  among  the  papers  of  the  case 
on  the  22nd  day  of  April.  On  the  twenty-fifth  of  the  same  month,  the 
grand  jury  of  El  Paso  County  presented  separate  indictments  against 
Burt  and  Horn,  charging  them  with  the  same  murder  with  which 
Doughty  was  charged.  When  the  case  was  brought  to  trial  in  Presidio 
County  against  Douglity,  the  indictments  against  Burt  and  Horn  were 
interposed  as  a  bar  to  the  use  of  their  depositions.  The  trial  court  per- 
mitted this  procedure  and  this  court  reversed  the  judgment.  While  the 
Doughty  case  is  not  directly  in  point,  the  reasoning,  in  our  judgment,  is. 
Among  other  things,  the  court  said  in  Doughty's  case,  that  the  disqual- 
ification urged  against  the  admissibility  of  the  depositions  of*Burt  and 
Horn,  was  by  reason  of  the  act  of  the  prosecution,  and  tlie  circumstances 
of  the  case  showed  prima  facie,  in  the  judgment  of  the  court,  that  Burt 
and  Horn  were  not  indicted  in  good  faith,  but  solely  for  the  purpose  of 
depriving  defendant  of  their  testimony.  Here,  as  before  stated,  upon  a 
trial,  the  witness  Webster,  had  been  discharged  from  custody.  One  grand 
jury  had  refused  to  indict  on  the  same  testimony  upon  which  they 
indicted  appellant  and  the  same  testimony  upon  which  the  examining 
court  discharged  him.  Another  grand  jury  had  failed  to  indict,  and 
when  the  witness  was  brought  tp  court  to  testify  in  behalf  of  defendant, 
the  complaint  was  filed  and  it  would  seem,  for  the  purpose  of  preventing 
him  from  testifying.  When  this  case  was  called  to  the  attention  of  the 
court,  he  granted  him  immunity  on  condition  that  he  would  tell  the 
truth,  and  Webster  was  kept  practically  under  arrest  until  the  conclusion 
of  the  trial  and  then  was  incarcerated  on  another  complaint  filed  while 
appellant's  trial  was  in  vogue.  Under  our  law  we  do  not  believe  this 
character  of  proceeding  is  justified. 

There  is  another  complaint  with  reference  to  bringing  defendant  into 
court  in  irons  and  situating  hi  in  for  some  liours  in  the  courtroom  in 
this  manner.     Upon  another  trial  this  will  not  occur. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Gene  Hall  v.  The  State. 

No,  376,'J.     Decided   December   11,   1907. 

1. — ^Burglary — Accomplice — Corroboration. 

Where  upon  trial  for  burglary  defendant  was  charged  as  an  accomplice,  and 
the  State  relied  upon  the  testimony  of  accomplices,  their  testimony  must  not 
only  be  corroborated  as  to  the  fact  that  the  offense  was  committed,  but  must  be 
corroborated  with  equal  cogency  that  the  party  accused  as  an  accomplice  brought 
himself  within  the  purview  of  the  statute  in  his  advice  or  assistance.  See  opin- 
ion for  facts  which  were  not  sufficient  to  show  that  defendant  had  advised  or 
incouraged  or  aided   in   the  commission   of  the  crime. 
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2. — Same — ^Alibi — ^InsuAciency  of  Evidence. 

Where  upon  trial  for  burglary  the  defendant  was  charged  as  an  accomplice, 
the  evidence  showed  that  he  was  at  a  different  place,  some  three  or  four  miles 
from  the  scene  of  the  allied  burglary,  about  the  time  the  said  burglary  is 
alleged  to  have  been  committed,  and  the  only  testimony  was  the  uncorroborated 
statement  of  two  accomplices,  the  evidence  is  insufiScient  to  sustain  the  convic- 
tion. 

8. — Same— Xisoondnct  of  Jury — ^New  TriaL 

Where  upon  trial  for  burglary  it  was  shown  on  motion  for  new  trial  that  the 
jury  considered  damaging  matter  against  the  defendant,  not  in  evidence,  and 
discussed  defendant's  reputation  as  a  violator  of  the  local  option  law,  and  his 
failure  to  testify  in  his  behalf,  the  verdict  cannot  be  sustained. 

Appeal  from  the  District  Court  of  Haskell.  Tried  below  before  the 
Hon.  CulTen  C.  Higgins. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

W.  H.  Murchison,  Jos.  A,  Stephens  and  J.  H,  Milam,  for  appellant. — 
On  question  of  misconduct  of  jury:  Kegans  v.  State,  16  Texas  Ct. 
Rep.,  701 ;  Mitchell  v.  State,  38  Texas  Crim.  Eep.,  278 ;  Tate  v.  State, 
38  Texas  Crim.  Rep.,  261 ;  Holmes  v.  State,  38  Texas  Crim.  Rep.,  370 ; 
Washburn  v.  State,  31  Texas  Crim.  Rep.,  352;  Hargroves  v.  State,  33 
Texas  Crim.  Rep.,  431;  Cowan  v.  State,  49  Texas  Crim.  Rep.,  466; 
16  Texas  Ct.  Rep.,  60 ;  Morawitz  v.  State,  49  Texas  Crim.  Rep.,  366 ;  15 
Texas  Ct.  Rep.,  880. 

The  court  erred  in  overruling  appellant's  motion  in  the  court  below 
for.  a  new  trial  because  of  the  insufficiency  of  the  evidence  to  sustain  the 
verdict:  Art.  780,  Willson's  Code  Crim.  Proc. ;  Barber  v.  State,  70 
S.  W.  Rep.,  210;  Buchannan  v.  State,  24  S.  W.  Rep.,  895;  O'Quinn  v. 
State,  53  S.  W.  Rep.,  110;  Bismark  v.  State,  73  S.  W.  Rep.,  965;  Martin 
V.  State,  21  Texas  Crim.  App.,  1;  17  S.  W.  Rep.,  430;  Sinmions  v.  State, 
74  S.  W.  Rep.,  762. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  prosecuted  under  an 
indictment  charging  him  as  an  accomplice  to  the  burglary  of  the  depot 
of  the  Orient  Railway  Company  at  the  little  village  of  Carney.  Two 
errors  are  urged:  First,  the  insufficiency  of  the  evidence;  second,  tlio 
misconduct  of  the  jury.  Appellant  was  not  charged  as  a  principal  but 
as  an  accomplice,  advising,  etc.,  those  who  should  have  burglarized  the 
depot.  The  theory  of  the  State,  which  is  supported  by  the  evidence,  is 
that  the  burglary  was  committed  for  the  purpose  of  stealing  whisky  which 
had  been  shipped  in  over  the  railroad  by  the  express  company  consigned 
to  different  parties  at  Carney.  JjoceH  option  was  in  vogue  in  this  par- 
ticular section.  Some  of  the  whisky  was  consigned  to  Gene  Hall  (appel- 
lant) and  some  to  other  parties.  The  two  witnesses  for  the  State,  Hub 
Speck  and  Claud  Hindes,  testified  that  they  entered  this  liouse  and  took 
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out  some  whisky;  one  of  them  does  not  mention  the  amount,  and  the 
other  states  thirty-one  quarts.     The  depot  agent,  who  is  also  the  express 
agent,  testified  that  he  knew  thirty-five  quarts  were  taken  and  perhaps 
more.     These  two  confessed  burglars  turned  State's  evidence  and  testified, 
among  other  things,  they  had  been  drinking  that  night;  had  gone  to 
prayer  meeting,  taking  some  girls;  returned  from  the  meeting  and  got 
in  a  buggy ;  that  they  had  about  a  pint  of  whisky  and  it  was  nearly  ex- 
hausted, and  wanted  more.     These  were  boys,  about  17  or  18  years  of 
age;  that  in  search  of  whisky  they  went  to  appellant's  house,  and  he  was 
absent;  they  drove  away  hunting  appellant;  going  down  a  street  some 
distance  away  they  met  appellant  and  said  something  about  desiring 
whisky;  he  informed  them  that  he  did  not  have  any  or  very  little;  they 
then  offered  him  a  drink  out  of  what  they  had  remaining  in  their  bottle ; 
one  testified  that  he  declined  to  drink,  the  other  that  he  accepted  and 
did  drink.     Appellant  mentioned  to  them  the  fact  that  he  had  some 
whisky  in  the  depot.     After  discussing  the  matter  a  little  while  they 
said  that  it  was  agreed  they  would  break  into  the  depot  and  get  the 
whisky;  that  they  went  to  appellant's  house,  got  his  axe,  went  to  the 
depot  and  pried  up  a  window,  went  in,  got  some  whisky  and  carried  it  to 
appellant's  house;  that  it  was  put  away  there  in  the  upper  part  of  his 
house;  that  they  drank  until  young  Speck  became  very  drunk,  and  the 
other  boy  not  so  drunk.     They  got  in  their  buggy,  drove  around,  finally 
going  to  Hindes'  house,  where  they  went  to  bed.     From  the  evidence  they 
had  no  further  connection  with  the  whisky  and  did  not  state  further  what 
became  of  it.     They  never  received  any  more  of  it.     They  further  state 
that  the  whisky  they  brought  to  appellant's  house  was  put  up  over  the 
ceiling.     A  Bohemian,  Maturo  by  name,  testified  that  he  was  at  appel- 
lant's house  subsequent  to  this  transaction,  and  appellant  asked  him  to 
take  a  drink ;  he  accepted;  that  appellant  got  a  bottle  from  over  the  ceil- 
ing from   which   they  drank.     The   burglary  matter   was   mentioned; 
Maturo  said  something  about  the  whisky  being  taken  or  the  amount  of  it, 
and  appellant  remarked  that  it  was  thirty-one  quarts.     On  another  occa- 
sion after  appellant  had  been  ipdicted,  arrested  and  given  bond,  he  made 
a  statement  to  Hub  Speck  that  he.  Hub  Speck,  had  handed  him  a  pack- 
age, and  that  he  had  some  trouble  in  giving  the  second  bond.     Appellant 
proved  an  alibi  to  the  effect  that  he  was  in  Knox  County,  at  another 
town,  on  the  night  of  the  burglary  until  12  or  12:30  o'clock,  which 
was    some    hours    after   the    burglary    should   have   occurred.     Appel- 
lant also  introduced  evidence  to  the  effect  that  one  of  the  witnesses,  Hub 
Speck,  had  denied  appellant's  participancy  in  the  matter  in  any  way. 
This  perhaps  is  a  sufficient  statement  in  regard  to  the  sufficiency  of  the 
evidence.     We  are  of  opinion  that  appellant's  contention  is  correct;  that 
the  testimony  does  not  sustain  the  conviction.     Where  a  party  is  charged 
as  an  accomplice  to  a  crime,  there  are  several  things  that  must  concur 
in  order  to  justify  a  conviction:     First,  that  he  advised  and  agreed,  or 
urged  the  parties  or  in  some  way  aided  them  to  commit  the  offense,  and, 
second,  that  he  was  not  present  when  the  offense  was  committed;  third, 
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that  the  principals  committed  the  crime.  In  other  words,  it  is  in  the  na- 
ture of  a  compound  offense:  first,  he  must  have  done  those  things 
denounced  by  the  statute  in  bringing  about  a  subsequent  offense,  and, 
second,  that  that  offense  must  be  consummated.  It  is  not  a  violation 
of  the  law  with  reference  to  the  conviction  of  accomplices  that  he  simply 
furnished  the  means,  advised  or  aided ;  there  would  be  no  offense  unless 
the  offense  in  contemplation  was  subsequently  committed.  Therefore, 
whenever  the  State  relies  upon  the  testimony  of  an  accomplice,  their  tes- 
timony must  not  only  be  corroborated  as  to  the  fact  that  the  offense  was 
committed,  but  must  be  corroborated  with  equal  cogency  that  the  party 
accused  as  an  accomplice  brought  himself  within  the  purview  of  the 
statute  in  his  advice  or  assistance.  So  far  as  we  have  been  able  to  ascer- 
tain the  cogency  of  the  evidence  with  reference  to  the  fact  that  appellant 
had  advised  or  encouraged  or  aided  or  furnished  the  means  by  which 
Hub  Speck  and  Claud  Hindes  committed  the  burglary  is  found  alone  in 
their  testimony,  wherein,  in  a  general  way,  it  is  made  to  appear  that  he 
encouraged  them  to  commit  the  burglary  and  they  used  his  axe  with  his 
consent  or  advice,  for  the  purpose  of  entering  the  house.  If  there  is  a 
fact  or  circumstance  outside  of  their  testimony  in  regard  to  appellant 
encouraging  them  in  any  way  to  commit  this  offense,  before  it  was  com- 
mitted, we  have  failed  to  find  it.  The  fact  that  the  burglary  was  com- 
mitted is  not  cororboration  of  the  accomplices  that  appellant  advised  them 
to  commit  it ;  it  is  not  a  corroboration  of  them  that  appellant  was  in  any 
way  connected  with  it;  it  is  not  sufficient  proof  that  they  burglarized  the 
house  when  used  against  appellant.  It  is  shown  that  whisky  was  taken 
from  the  depot,  but  outside  of  their  testimony  there  is  no  fact  that  shows 
that  these  boys  entered  the  house.  Nobody  ever  identified  the  whisky  in 
appellant's  possession,  and  if  they  had,  this  would  be  a  very  slight 
circumstance,  if  in  fact  a  corroboration  at  all  as  to  prior  advice.  But  be 
that  as  it  may,  appellant  is  shown  to  have  gone  to  the  depot  the  morning 
after  the  burglary  and  receipted  for  some  whisky,  and  took  it  home.  This 
is  testified  to  by  the  depot  and  express  agent.  It  is  shown  that  he  put  this 
whisky  over  his  ceiling.  There  were  twelve  quarts  of  this,  and  his  (ap- 
pellant's) statement  to  the  witness,  Maturo,  was  that  he  had  gotten  this 
whisky  with  which  he  treated  Maturo  all  right,  and  the  depot  agent  testi- 
fies that  he  had  receipted  for  it  and  taken  it  out  of  the  express  office  the 
day  after  the  burglary.  This  was  before  he  treated  Maturo.  It  is  shown 
that  some  of  the  whisky  stolen  from  the  depot  on  the  night  of  the  bur- 
glary was  consigned  to  appellant.  Even  if  appellant  had  been  charged  as 
a  principal  in  the  case,  we  do  not  believe  there  would  have  been  sufficient 
corroboration  here  shown  to  have  connected  him  with  it  in  that  capacity. 
Then,  to  restate,  in  order  to  convict  appellant  in  this  case,  the  accom- 
plices must  be  corroborated,  first,  as  to  the  fact  that  appellant  advised 
them  to  commit  the  burglary;  second,  that  he  was  connected  with  the 
burglary  they  perpetrated  by  reason  of  that  advice,  etc.,  otherwise  the 
State  has  failed.    It  may  be  stated  that  one  of  the  witnesses,  Speck, 
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stated  he  was  testifying  for  the  State  because  of  a  quickened  conscience; 
that  it  troubled  him  very  much  that  he  broke  into  the  house  and  took 
the  whisky.  This  is  sometimes  the  logic  of  the  party  who  turns 
Staters  evidence.  The  other  witness,  Hindes,  states  that  he  would  swear 
as  he  did  swear  against  appellant  whether  it  was  true  or  false  in  order 
to  save  himself  from  the  punishment  for  burglary.  The  mission  of 
appellant  at  the  railroad  station  in  Knox  County  was  shown  to  have 
been  to  dispose  of  some  cotton,  and  further  to  make  arrangement  with 
the  witness  to  ship  him  some  organs  or  pianos  or  both,  the  witness  being 
a  seller  of  those  articles,  and  that  he  parted  company  with  appellant 
about  12  or  12 :30  o'clock  at  night  in  Knox  County,  which  was  three  or 
four  miles  from  the  scene  of  the  alleged  burglary.  The  burglary  oc- 
curred some  hours  prior  to  12  o'clock.  We,  therefore,  are  of  opinion 
the  evidence  is  not  sufficient. 

The  other  ground,  to  wit :  the  misconduct  of  the  jury,  we  think  equally 
tenable.  The  affidavit  of  two  of  the  jurors  was  taken,  to  wit:  Gard- 
ner and  Ellis.  Gardner  states  that  after  they  had  retired  to  consider  of 
the  verdict  they  discussed  the  probability  that  appellant  was  engaged 
at  the  time  of  the  commission  of  the  supposed  crime  in  the  sale  of 
whisky  at  Carney  in  violation  of  the  local  option  law,  from  the  amount 
of  whisky  that  was  consigned  to  him  at  the  express  office,  and  further  it 
was  said  in  the  presence  of  the*  jury  that  appellant,  when  the  speaker 
first  knew  him,  was  engaged  as  a  bartender  at  the  Lone  Wolf  Saloon, 
which  was  a  saloon  out  in  the  country  one  mile  from  Stamford  but  in 
Haskell  County.  It  is  stated  in  the  motion  for  a  new  trial  that  this 
saloon  had  a  very  bad  reputation.  Ellis  was  foreman  of  the  jury,  and 
he  states  that  after  they  had  retired  to  consider  of  their  verdict,  and 
before  it  was  returned  into  court,  that  the  general  reputation  of  defend- 
ant as  a  violator  of  the  local  option  law  was  freely  discussed  during  their 
deliberations,  and  it  was  further  discussed  that  the  defendant's  wife 
failed  to  testify  in  his  behalf  during  the  trial.  It  would  hardly  need 
authority  at  tliis  late  day  in  this  State  to  show  that  this  conduct  re- 
quired a  new  trial  in  the  court  below,  and  in  the  absence  of  such  action 
there,  a  reversal  here.  It  would  hardly  be  contended  that  appellant's 
general  reputation  as  a  violator  of  the  local  option  law  or  that  he  run  or 
was  bartender  of  a  saloon  heretofore,  would  be  evidence  before  that  jury 
on  a  charge  that  he  was  an  accomplice  to  a  burglary;  much  less  would 
the  jury  be  authorized  to  discuss  this  in  their  retirement;  even  if  it  had 
been  admissible  evidence,  it  was  not  admitted  and,  therefore,  it  could 
not  be  discussed  by  the  jury.  We  were  of  the  impression  that  the  Con- 
stitution guarantees  an  accused  party  the  right  to  be  confronted  with 
the  witnesses  against  him  and  that  the  testimony  be  detailed  before  a 
jury  upon  which  a  verdict  is  to  be  predicated.  These  matters  were  dis- 
cussed in  the  jury  room  in  the  absence  of  the  defendant  with  no  oppor- 
tunity to  meet  them  and  without  even  any  knowledge  of  the  fact  that 
such  matters  were  being  pressed  or  discussed. 
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Upon  both  grounds  this  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 
Henderson,  Judge,  absent. 


Will  Garrett  v.  The  State. 

No.  3797.     Decided  December  11.  1907. 

1. — ^Murder — Capital  Case — ^Intiifliciency  of  Eyidence. 

Where  upon  trial  for  murder  the  theory  of  the  State  was  an  intentional 
killing  of  deceased,  and  that  of  the  defense  that  defendant  thought  he  was 
killing  his  rival  who  had  come  to  destroy  his  life;  and  the  evidence  indicated  a 
want  of  premeditation  and  deliberation  on  the  part  of  the  defendant  to  take 
the  life  of  the  deceased,  a  verdict  assessing  the  death  penalty  for  murder  in  the 
first  degree  wad  not  warranted. 

S. — Same— Evidence — ^Threats. 

Upon  trial  for  murder  where  the  supposed  threat  was  not  shown  to  have 
been  made  against  the  deceased,  and  that  defendant  simply  threatened  to  kill 
a  "guinea,"  an  appellation  sometimes  applied  to  negro  women  generally,  the 
meaning  of  which  was  not  understood  by  the  witness,  the  same  was  inadmissible. 

8. — Same— Evidence — ^Practice  in  District  Conrt — Confession — ^Warning— With- 
drawal of  Testimony  lUegally  Admitted. 
Where  upon  trial  for  murder  the  evidence  of  both  parties  had  been  closed 
and  State's  counsel  had  begun  his  address  to  the  jury  when  the  court  adjourned 
for  recess,  and  upon  resuming,  the  court  was  informed  by  defendant's  counsel 
of  newly  discovered  testimony  which  contradicted  one  of  the  State's  witnesses 
with  reference  to  the  warning  given  defendant  before  making  his  confession, 
which  the  court  refused  to  admit,  saying  that  he  would  control  the  matter,  and 
after  the  close  of  the  State's  counsel's  argument  withdrew  the  testimony  of 
said  State's  witness  after  it  had  been  thoroughly  discussed  by  State's  counsel. 
Held  reversible  error. 

4. — Same — ^Argument  of  Connsel. 

Where  upon  trial  for  murder,  defendant's  counsel  in  discussing  the  evidence 
drew  his  conclusions  that  another  party  than  defendant  might  have  been  with 
the  deceased  on  the  night  of  the  homicide,  saying  that  from  this  the  rumor  had 
gotten  out  that  a  man  and  woman  had  been  killed,  when  he  was  interrupted 
by  State's  counsel  who  said  that  as  a  matter  of  fact  there  was  a  negro  man 
killed  in  the  city  that  night  in  another  place.     Held,   reversible  error. 

5. — Same — ^Evidence — ^Leading  Qnettiont. 

Where  npon  trial  for  murder,  the  State's  attbrney  was  permitted  to  place  his 
questions  in  a  leading  form  for  evidence  he  sought  to  elicit  from  the  witness, 
and  the  court  promised  he  would  sustain  objections  thereto  yet  he  did  not  do  so, 
but  told  the  witness  to  answer,  which  he  did,  there  was  reversible  error. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore the  Hon.  E.  B.  Muse. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty, 
death. 

The  opinion  states  the  case. 

Graham  B.  Smedley  and  Wm,  M.  Jones,  for  appellant.— It  is  error 
for  the  court  to  refuse  to  allow  the  defendant  to  introduce  testimony 
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in  rebuttal  of  testimony  already  introduced  by  the  State  and  corrobora- 
tive of  the  testimony  of  the  defendant.  Milrainey  v.  State,  33  Texas 
Crim.  J?ep.,  577 ;  Hewitt  v.  State,  10  Texas  Crim.  App.,  501 ;  Grosse  v. 
State,  11  Texas  Crim.  App.,  364;  Bostick  v.  State,  11  Texas  Crim. 
App.,  126 ;  King  v.  State,  9  Texas  Crim.  App.,  515 ;  McClackey  v.  State, 
5  Texas  Crim.  App.,  320;  Muely  v.  State,  31  Texas  Crim.  Bep.,  155. 

Tt  is  an  abuse  of  discretion  for  the  court  to  refuse  to  allow  the  de- 
fendant to  introduce  testimony  at  any  time  before  the  close  of  the  argu- 
ment, when  the  testimony  offered  is  material  and  important  to  defend- 
anrs  case;  and  this  is  particularly  true,  when  the  defendant  and  his 
attorneys  are  not  at  fault  in  not  having  offered  the  testimony  sooner. 
Code  of  Criminal  Procedure,  article  698;  Donehoe  v.  State,  12  Texas 
Crim.  App.,  297;  Milrainey  v.  State,  33  Texas  Crim.  Sep.,  577;  Bostick 
V.  State,  11  Texas  Crim.  App.,  126 ;  Arrington  v.  State,  20  S.  W.  Bep., 
9S7;  Gross  v.  State,  11  Texas  Crim.  App.,  364;  Cook  v.  State,  11  Texas 
Crim.  App.,  19;  Hewitt  v.  State,  10  Texas  Crim.  App.,  501;  Bird  v. 
State,  16  Texas  Crim.  App.,  528. 

When  the  defendant  has  offered  testimony  for  the  purpose  of  ex- 
plaining, contradicting,  or  discrediting  testimony  already  introduced 
by  the  State,  and  the  court  has  erroneously  refused  to  allow  the  offered 
testimony  to  go  to  the  jury,  the  error  of  the  court  is  not  cured  by  the 
court's  instruction  to  the  jury  in  its  charge  not  to  consider  the  testi- 
mony already  introduced  by  the  State ;  and  this  is  particularly  true  when 
the  purpose  of  the  offered  testimony  was  not  only  to  explain  or  contradict 
or  discredit  the  testimony  introduced  by  the  State,  but  also  to  corroborate 
the  defendant's  own  testimony  already  introduced.  Barth  v.  State,  39 
Texas  Crim.  Bep.,  386;  McCandless  v.  State,  42  Texas  Crim.  Bep.,  58, 
57  S.  W.  Bep.,  672 ;  Faulkner  v.  State,  43  Texas  Crim.  Bep.,  311,  65  S. 
W.  Bep.,  1093;  Williford  v.  State,  36  Texas  Crim.  Bep.,  426;  Bichard- 
son  V.  State,  9  Texas  Crim.  App.,  612 ;  Schwen  v.  State,  37  Texas  Crim. 
Rep.,  370;  Welhausen  v.  State,  30  Texas  Crim.  App.,  626;  Tijerina  v. 
State,  45  Texas  Crim.  Bep.,  182,  74  S.  W.  Bep.,  913;  Sanchez  v.  State,  5 
Texas  Ct.  Bep.,  584;  People  v.  Fox,  121  N.  Y.,  449;  Code  of  Crim. 
Proc,  art.  10;  Code  of  Crim.  Proc,  art.  631;  Code  of  Crim.  Proc,  art. 
766;  King  v.  State,  9  Texas  Crim.  App.,  515;  Muely  v.  State,  31  Texas 
Crim.  Bep.,  168. 

It  is  reversible  error  for  the  State's  attorney,  in  the  presence  and  hear- 
ing of  the  jury,  to  make  a  statement  of  a  fact  pertaining  to  the  case, 
not  in  evidence,  when  the  fact  stated  is  obviously  calculated  to  prove 
hurtful  in  the  case  to  the  defendant.  Jenkins  v.  State,  49  Texas  Crim. 
Bep.,  470,  16  Texas  Ct.  Bep.,  129;  Coleman  v.  State,  49  Texas  Crim. 
Bep.,  82,  14  Texas  Ct.  Bep.,  371 ;  Bearden  v.  State,  46  Texas  Crim. 
Bep.,  144,  9  Texas  Ct.  Bep.,  813;  Smith  v.  State,  44  Texas  Crim. 
Bep.,  137,  5  Texas  Ct.  Bep.,  372;  Butherford  v.  State,  4  Texas  Ct.  Bep., 
448;  67  S.  W.  Bep.,  100;  Nalley  v.  State  (Texas  App.),  13  S.  W.  Bep., 
670 ;  Tillery  v.  State,  24  Texas  Crim.  App.,  251 ;  5  S.  W.  Bep.,  842. 

It  is  error  for  the  court  to  allow  a  witness  for  the  State,  on  direct  ex- 
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amination,  to  answer  questions,  asked  by  the  Staters  attorney,  wliich  are 
leading  and  suggestive  of  the  answers  desired,  and  which,  because  of 
their  general  and  sweeping  nature,  necessarily  elicit,  whether  truthfully 
or  falsely,  the  negative  answer  desired.  San  Antonio,  etc.,  By.  Co.  v. 
Hammon,  92  Texas,  509;  Conn  v.  State,  11  Texas  Crim.  App.,  390,  401; 
Happerwood  v.  State  (Texas  Crim.),  44  S.  W.  Kep.,  841. 

Where  it  is  shown  that  a  homicide  was  intentionally  committed  and 
the  facts  show  that  it  was  done  neither  with  express  malice  nor  under 
circumstances  excusing,  justifying  or  mitigating  the  act,  the  law  in 
that  event  implies  malice  and  the  offense  is  murder  in  the  second  degree. 
Harris  v.  State,  8  Texas  Crim.  App.,  90;  Douglass  v.  State,  8  Texas 
Crim.  App.,  520;  Gonzales  v.  State,  30  Texas  Crim.  App.,  203. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  evidence  shows  that  appel- 
lant at  night  killed  Letitia  Bedford ;  the  jury  assessed  the  death  penalty. 

The  facts  are  very  voluminous  and  unnecessarily  prolix.  In  sub- 
stance, it  is  gleaned  from  the  record  that  appellant  was  paying  rent  for 
a  house  occupied  by  himself,  the  deceased,  and  relatives  of  the  de- 
ceased, and  that  she  (deceased)  had  for  some  time  been  playing  the  part 
of  mistress  to  him.  Another  negro  came  upon  the  scene  as  a  rival  for 
the  favors  of  appellant^s  mistress.  This,  as  usual  under  such  circum- 
stances^ brought  trouble.  This  rival  had  threatened  the  life  of  appel- 
lant. The  girl  had  been  going  out  at  night  with  appellant's  rival,  which 
disconcerted  appellant.  On  the  night  of  the  tragedy  this  girl  came  on 
the  {jallery  from  a  nocturnal  outing  and  was  opening  the  door  of  appel- 
lant's room,  which  seems  to  have  been  an  unusual  occurrence  for  her,  if 
in  fact  she  had  ever  done  so  previously.  Appellant  was  anticipating  a 
dangerous  visit  from  his  rival.  On  the  evening  prior  to  the  homicide 
appellant  had  borrowed  a  gun  for  the  purpose  of  going  hunting  the  fol- 
lowing day,  and  bought  some  shells  loaded  with  small  shot ;  he  made  an 
appointment  with  another  party  for  the  hunt.  Their  purpose  was  to 
kill  birds.  Some  time  prior  to  the  homicide  the  same  night  appellant 
had  retired  to  his  room  and  had  gone  to  bed.  The  gun  and  cartridges 
were  in  his  room.  He  testifies  he  had  been  asleep  at  the  time  the  noise 
occurred  at  his  front  door.  When  the  party  undertook  to  open  the 
door,  appellant  grabbed  his  gun  and  fired;  the  death  of  Letitia  Bed- 
ford was  the  result.  Appellant,  in  his  night  clothes,  immediately  fled, 
leaving  his  gun,  cartridges,  wearing  apparel  and  everything  in  the  room 
where  he  was  sleeping.  Without  going  into  a  detailed  statement  of  the 
many  facts  and  circumstances  pro  and  con,  developing  the  State's  theory 
of  intentional  killing  of  the  girl,  and  appellant's  theory  that  he  thought 
he  was  killing  his  rival  who  had  come  to  destroy  his  life,  and  state- 
ments to  the  effect  that  he  was  not  aware  at  the  time  of  his  arrest 
that  he  had  killed  anybody,  we  think  the  above  is  a  suflScient  statement 
for  the  disposition  of  the  case. 
Vol.  52  Crim.— 17 
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Howeyer  many  disputed  facts  this  record  discloses,  and  however  antag- 
onistic the  testimony  is  in  regard  to  matters  and  conversations,  threats, 
etc.,  occurring  prior  to  the  night  of  the  homicide,  it  is  not  a  disputed 
fact  but  a  conceded  one,  that  appellant  had  retired  for  the  night,  and 
at  the  time  of  the  killing  was  in  his  night  clothes,  and  fired  just  as  the 
party  was  trying  to  open  the  door,  and  in  this  condition  fled  out  into 
the  darkness.  The  writer  desires  to  state,  at  this  point,  that  he  is  of 
the  opinion  that  this  evidence  does  not  show  a  capital  case.  There  is  not 
sufficient  evidence,  in  my  judgment,  to  show  that  this  killing  occurred 
under  circumstances  that  indicated  premeditation  and  deliberation  to 
take  the  life  of  the  girl  when  it  occurred.  ITiis  record  makes  it  appar- 
ent that  appellant  was  not  expecting  deceased  at  that  point.  But  be 
that  as  it  may,  there  are  some  matters  occurring  in  this  record  that  re- 
quire a  reversal  of  the  judgment. 

There  are  quite  a  number  of  bills  of  exception  reserved  in  the  state- 
ment of  facts  and  scattered  along  through  two  hundred  and  fifty  pages 
of  evidence,  all  of  which  we  do  not  think  necessary  to  review. 

One  of  the  bills  of  exception  shows  that  the  witness,  Owens,  was  tes- 
tifying for  the  State,  and  among  other  things  it  was  sought  to  prove 
by  him  substantially  that  he  overheard  appellant  talking  with  another 
party,  in  which  he  (appellant)  made  threats  to  kill  a  guinea,  and  that 
in  the  opinion  of  the  witness  he  meant  this  girl,  but  he  did  not  know 
what  he  meant  by  saying  "guinea.^'  It  is  shown  in  the  record  by  some 
of  the  testimony  that  the  word  "guinea"  mentioned  referred  to  negro 
women  generally.  Objection  was  urged  to  this  testimony.  Without 
going  into  a  detailed  statement  of  it  and  the  grounds  of  objection,  we 
are  of  opinion  that  tliis  character  of  threat  was  not  admissible.  This 
has  been  decided  so  frequently  we  deem  it  unnecessary  to  cite  authori- 
ties. Before  a  threat  supposed  to  have  been  made  by  the  accused  can 
be  used  against  him  in  his  trial,  the  evidence  must  show  that  the  threat 
was  directed  against  and  individuates  the  deceased.  The  fact  that 
guinea  meant  negro  women  is  not  sufficient. 

There  is  a  bill  of  exceptions  in  the  record  which  recites,  in  substance, 
that  after  the  testimony  for  the  State  and  defendant  had  closed,  and 
the  assistant  county  attorney  was  making  his  opening  argument  to  the 
jury  and  before  any  other  argument  had  been  made  to  the  jury,  and 
during  an  intermission  of  the  court  immediately  following  the  close  of 
said  argument,  which  intermission  was  from  5:30  to  7  o'clock  p.  m., 
counsel  for  appellant  discovered. certain  new  testimony,  the  failure  to 
discover  which  previously  was  not  due  to  negligence  on  his  (appellant's) 
part  or  on  the  part  of  his  attorneys.  When  the  court  reconvened,  the 
judge  asked  appellant's  counsel  if  they  were  ready  to  proceed  with  the 
argument,  and  was  informed  that  during  recess  they  had  discovered  new 
testimony,  which  they  desired  to  introduce  before  proceeding  with  their 
argument,  and  explained  the  nature  of  it  privately  to  the  court,  at  the 
request  of  the  court.  The  court  retired  the  jury,  and  had  J.  C.  Cole- 
man, one  of  the  witnesses  to  the  newly  discovered  facts,  placed  on  the 
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witness  stand.  Appellant's  confessions  were  testified  to  by  Tanner,  one 
of  the  officers,  who  stated  that  he  and  the  assistant  county  attorney  had 
gone  to  the  jail  where  appellant  was  confined,  and  obtained  certain  con- 
fessions after  warning.  Appellant  testified  contradictory  to  Tanner  in- 
regard  to  the  same  confessions  and  that  he  was  mistreated  and  kicked 
and  abused  in  order  to  obtain  the  confession  or  statements,  and  this  by 
the  assistant  county  attorney,  whom  he  further  testifies  was  intoxicated 
at  the  time.  It  then  became  an  issue  before  the  jury  whether  or  not 
these  confessions  were  really  voluntarily  made  after  warning.  With- 
out discussing  the  question  of  warning  there  was  a  direct  issue  between 
Tanner's  testimony  and  appellant's  as  to  the  manner  of  obtaining  the 
confessions,  and  as  to  what  the  confessions  or  statements  of  appellant 
were.  Appellant  stated  that  the  assistant  county  attorney  was  intoxi- 
cated and  used  violence  upon  his  person  to  extort  the  confessions,  and 
stated  what  he  did  because  he  was  fearful  of  the  result  of  the  visit  of  the 
two  officers  to  his  cell,  etc.  If  the  confessions  were  not  volimtary,  al- 
though a  warning  had  been  given,  they  should  not  have  been  introduced 
in  evidence,  but  there  being  an  issue  upon  it,  appellant's  newly  discov- 
ered testimony  was  offered  for  the  purpose  of  sustaining  his  testimony 
as  to  the  condition  of  the  officers  and  the  manner  of  obtaining  the  con- 
fession. Coleman  then  testified  before  the  court  that  he  saw  the  assist- 
ant county  attorney  on  the  night  of  the  confession  and  just  after  he  left 
the  jail  and  heard  him  talking  about  the  confessions  of  appellant; 
located  the  place  of  the  conversation  at  Felix  Tanco's  bar.  Getting 
down  to  a  material  part  of  the  testimony  of  this  witness,  the  following 
occurred:  "Q.  Did  he  tell  you  that  he  had  gotten  a  confession  from 
Will  Garrett?  A.  Yes,  sir.  Q.  What  did  he  say  about  the  negro. 
Will  Garrett,  at  that  time?  A.  He  made  the  remark  that  he  was  the 
most  stubborn  son-of-a-bitch  that  he  had  ever  seen  in  his  life.  Q. 
Did  he  say  that  it  was  difficult  to  get  a  statement  and  confession  from 
him?  A.  He  did,  yes,  sir.  Q.  Did  he  say  that  it  was  necessary  for 
him  to  do  anything?  A.  He  said  he  talked  with  him  and  fussed  with 
him  and  even  choked  him,  and  it  took  him  forty  minutes  before  he 
could  get  that  negro  to  open  his  mouth.  Q.  Did  he  say  he  choked  Will 
Garrett?  A.  He  did.  Q.  What  was  his  condition  at  the  time  he 
made  this  remark  at  the  bar?  A.  He  was  drinking.  Q.  Was  he 
drinking  very  much?  A.  It  looked  as  though  he  was.  Q.  Was  he 
about  drunk?  A.  I  think  he  was  intoxicated;  yes,  sir.  Q.  Are  you 
a  judge  of  when  a  man  is  intoxicated?  A.  I  think  I  should  be.  Q. 
Why  do  you  think  you  should  be?  A.  I  have  been  tending  bar  for  a 
good  many  years  and  handled  a  good  many  drunken  people.  Q.  Have 
you  seen  a  good  many  drunk  people?  A.  Yes,  sir;  I  have,  a  number 
of  them.  Q.  Have  you  ever  seen  Mr.  Nelms  drinking?  A.  I  have, 
yes,  sir;  several  times.  Q.  Have  you  seen  him  sober?  A.  I  have, 
yes,  sir.  Q.  Do  you  think  you  could  tell  the  diflference  in  Mr.  Nelms 
when  he  was  drinking  and  when  he  was  sober  ?  A.  I  think  I  could  tell 
the  difference.     Q.     At  the  bar  that  night  did  he  indicate  that  he  was 
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drinking?  A.  He  indicated  that  he  was  drinking,  yes,  sir.  Q.  Bv 
what  ?  A.  By  his  talk.  Q.  Did  he  stagger  or  anything  of  that  kind  'f 
A.  Why,  yes,  he  was  staggering  a  little."  The  following  part  of  the 
testimony  of  this  witness  goes  on  to  elucidate  and  amplify  these  ques- 
tions. It  is  also  agreed  that  the  testimony  of  Felix  Tanco  would  be 
practically  the  same  as  Coleman  in  regard  to  this  matter,  and  it  is  made 
to  appear  this  is  entirely  newly  discovered  testimony.  This  evidence 
should  have  gone  to  the  jury.  Tanner  had  testified  that  Mr.  Nelms' 
was  not  intoxicated;  appellant  had  testified  that  he  was,  and  to  the 
treatment.  There  was  a  square  issue  between  these  two  witnesses,  ap- 
pellant and  Tanner,  in  regard  to  these  matters.  The  evidence  of  the 
outside  witnesses  as  to  the  condition  of  Mr.  Nelms  immediately  suc- 
ceeding this  visit  to  the  jail  was  pertinent  testimony  in  regard  to  the 
manner  of  obtaining  this  confession;  at  least,  as*  to  the  condition  of 
Mr.  Nelms  immediately  succeeding  what  transpired  at  the  jail.  It  is 
just  to  state  that  Mr.  Nelms  did  not  object  to  the  introduction  of  this 
testimony  before  the  jury;  stated  his  entire  willingness  to  let  it  go  be- 
fore the  jury  and  himself  desired  to  take  the  witness  stand  to  meet  it. 
The  court  ruled  it  out  of  his  own  volition.  This  was  error.  In  ruling 
it  out  the  court  stated  that  he  would  control  it  in  his  charge  to  the 
jury.  It  would  be  a  very  difficult  matter  to  control  evidence  to  the 
jury  that  had  not  been  introduced,  for  the  jury  was  supposed  to  know 
nothing  about  it;  the  jury  had  been  retired  from  the  courtroom  and 
did  not  hear  it.  Appellant  was  seeking  to  get  it  before  the  jury,  but  the 
court  undertook  to  solve  all  questions  connected  with  this  matter  by 
withdrawing  Tanner's  testimony  from  the  jury  in  his  written  charge. 
Perhaps  the  withdrawal  of  Tanner's  testimony  in  regard  to  these  con- 
fessions, in  the  manner  and  at  the  time  it  was  done,  was  more  inju- 
rious than  if  it  had  remained  before  the  jury  contradicted  to  a  certain 
extent  by  appellant^s  evidence,  for  the  record  discloses  that  the  court  did 
not  inform  the  jury  that  they  should  not  consider  this  testimony  until 
after  the  arguments  had  been  concluded  and  did  so  then  in  the  general 
charge.  The  county  attorney  had  argued  this  question  in  his  opening 
argument.  Coleman  and  Tanco's  testimony  was  sought  to  meet  this 
as  far  as  possible  immediately  upon  it  being  discovered.  It  was  re- 
jected and  Tanner's  testimony  remained  before  the  jury  the  remainder 
of  the  discussion  by  counsel.  Then,  after  it  had  been  fully  discussed, 
the  court  informed  the  jury  that  they  should  not  consider  his  testimony. 
We  are  of  opinion  this  matter  is  placed  in  such  relation  that  it  is  more 
injurious  to  appellant  than  if  Tanner's  evidence  had  remained  properly 
guarded  by  an  appropriate  charge.  A  great  many  authorities  4iave  been 
cited  by  appellant  in  his  brief  in  support  of  his  contention,  but  we  deem 
it  unnecessary  to  cite  them.  The  most  injurious  course  to  appellant 
was  followed  in  this  whole  matter. 

Another  bill  recites  that  while  one  of  appellant's  attorneys  was  ad- 
dressing the  jury  he  said  that  "Will  Garrett  had  testified  that  while  he 
was  on  his  way  to  Buckner's  Orphans  Home  he  had  met  a  man  with  a 
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bottle  and  that  the  man  had  told  him  they  are  raising  hell  in  Dallas; 
there  was  a  man  and  woman  killed  there  last  night/'  and  defendant's 
counsel  further  said  to  the  jury  that  "he  believed  from  that  that  the 
rumor  had  gotten  out  that  a  man  and  woman  had  been  killed  here 
in  Dallas,  and  that  the  rumor  was  to  the  effect  that  Joe  Smith  and 
Letitia  Bedford  had  been  killed,  and  that  he  believed  that  this  indicated 
in  an  indirect  way  that  Joe  Smith  was  with  Letitia  Bedford  that  night/' 
Thereupon  the  assistant  county  attorney  interrupted  counsel  for  defend- 
ant and  stated,  '^As  a  matter  of  fact  there  was  a  negro  man  killed  in 
Dallas  that  night  in  another  place/'  Objection  was  urged  to  this.  This 
ought  not  to  have  been  permitted.  No  witness  would  have  been  per- 
mitted to  testify  as  against  appellant  that  in  another  part  of  the  city  on 
that  night  another  man  had  been  killed.         ^ 

Another  bill  was  reserved  to  the  manner  of  asking  certain  questions, 
because  they  were  leading,  suggestive  and  prejudicial,  etc.  Tanner  was 
placed  on  the  stand  by  the  State  to  prove  confessions  of  appellant  while 
in  jail.  The  following  occurred :  "Q.  Mr.  Tanner,  do  you  remember 
the  occasion  of  Letitia  Bedford  being  killed?  A.  Yes,  sir.  Q.  Did 
you  make  any  effort  to  locate  the  defendant  after  that  killing  ?  A.  Yes, 
sir;  our  department  did.  Q.  Your  whole  department  was  after  him? 
A.  Yes,  sir.  Q.  Do  you  remember  the  occasion  of  his  being  arrested 
and  being  brought  to  Dallas?  A.  I  do.  Q.  Do  you  remember  the 
night  he  was  brought  here?  A.  Yes,  sir.  Q.  Did  you  see  him  that 
night?  A.  Yes,  sir.  Q.  Who  was  with  you  at  the  time  you  saw 
him?  A.  Yourself.  Q.  Where  did  you  meet  me  or  where  did  I  meet 
you  that  night?  A.  At  the  city  hall.  Q.  What  if  anything  did  I 
say  to  you  in  reference  to  this  negro  ?  A.  Asked  me  to  go  to  the  jail 
with  you,  that  you  wanted  to  talk  with  this  negro  and  see  what  he  had 
to  say  about  this  killing.  Q.  At  that  time  was  I  drunk,  drinking,  in- 
toxicated, or  in  any  degree  under  the  influence  of  liquor?  A.  None 
whatever.  Q.  Did  I  have  a  bottle  of  whisky  with  me  ?  A.  Never  did 
show  it  if  you  did.  I  never  did  see  any  whisky.  Q.  During  the  con- 
versation with  the  defendant  did  I  at  any  time  offer  him  whisky  or  try 
to  get  him  to  drink  whisky?  A.  You  did  not.  Q.  Did  I  at  any 
time  curse,  abuse  or  threaten  the  defendant?  A.  You  did  not.  Q. 
Did  I  at  any  time  kick  or  strike  the  defendant?  A.  You  did  not.  Q. 
Is  it  not  a  fact,  Mr.  Tanner,  that  the  defendant  told  us  after  being  duly 
warned  by  me  on  the  night  of  this  shooting,  Joe  Smith,  a  negro  barber, 
came  into  his  room?  Mr.  Hamilton:  We  object.  Mr.  Nelms:  And 
presented  a  six  shooter  to  him?  Mr.  Hamilton:  Wait  a  minute.  Mr. 
Nelms:  No;  I  won't  wait.  Court:  Let  him  ask  the  question.  Mr. 
Hamilton:  We  object  and  say  the  question  is  leading.  Mr.  Nelms: 
And  presented  a  pistol  to  him  and  told  him  God  damn  you,  get  up  from 
there  and  pull  your  freight,  or  I  will  blow  your  damned  brains  out? 
Mr.  Hamilton:  Don't  answer  that,  we  object.  Mr.  Nelms:  I  am  not 
through.  The  Court:  Go  ahead.  Mr.  Nelms:  And  that  thereupon  he 
jumped  up  from  the  bed  and  grabbed  a  shot  gun?    Mr.  Hamilton: 
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Wait  just  a  minute,  we  want  to  except.  Mr.  Nelms:  I  won't  wait. 
The  Court:  Now  what  is  your  objection?  Mr.  Smedley:  We  object 
to  it  because  the  question  is  leading.  The  Court:  The  court  will  sus- 
tain your  objection  and  let  Mr.  Tanner  tell  what  was  said."  Then 
appellant  objected  substantially  that  it  was  error  to  permit  the  attorney 
to  place  his  questions  in  a  leading  form  for  evidence  he  sought  to  elicit 
from  the  witness,  and  that  they  were  suggestive  and  intended  to  suggest 
the  answer,  and  for  the  reason  the  county  attorney  by  his  questions  in- 
dicated to  the  witness,  the  line  of  answers  that  he  desired  and  indicated 
and  suggested  in  advance  testimony  which  was  hurtful  and  injurious. 
We  are  of  opinion  that  this  bill  of  exceptions  is  well  taken.  These 
questions  were  as  leading  and  suggestive  as  it  was  possible  for  them 
to  be  framed,  and  under  all  the  authorities,  as  far  as  we  are  aware,  this 
testimony  was  clearly  inadmissible.  See  Ripley  v.  State,  61  Texas  Crim. 
Rep.,  126, 100  S.  W.  Rep.,  943;  Davis  v.  State,  43  Texas,  190;  Wright  v. 
State,  10  Texas  Crim.  App.,  480 ;  Rangel  v.  State,  22  Texas  Crim.  App., 
642 ;  Ashlock  v.  State,  16  Texas  Crim.  App.,  13 ;  Railway  v.  Hammon, 
92  Texas,  509;  Railway  v.  Dalwigh,  92  Texas,  656;  Bridge  Co.  v.  Cart- 
rett,  75  Texas,  628;  Lentz  v.  Dallas,  96  Texas,  268;  Able  v.  Sparks,  6 
Texas,  349;  Railway  Co.  v.  Duelin,  86  Texas,  450;  Conn  v.  State,  11 
Texas  Crim.  App.,  390 ;  Hopperwood  v.  State,  39  Texas  Crim.  Rep.,  15, 
and  Craddick  v.  State,  13  Texas  Ct.  Rep.,  637.  While  the  court  said  he 
would  sustain  the  objection,  he  yet  told  the  witness  to  answer  and  he 
did  answer. 

There  are  other  bills  of  exception  in  the  record  that  we  have  thought 
perhaps  unnecessary  to  discuss. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


J.  H.  MuRDOCK  v.  The  State. 
No.  380a    Decided  December  11,  1907. 

1.— Bobbery  With   Fireanns — Indictment— Dnplicitous  Pleading. 

Where  in  a  prosecution  for  robbery,  the  indictment  charged  in  one  count  two 
different  offenses,  to  wit  a  robbery  by  the  use  of  firearms,  etc.,  and  also  a  robbery 
by  assault  and  putting  in  fear  of  bodily  injury,  etc.,  the  first  being  a  capital 
crime,  and  the  second  a  non-capital  felony,  the  indictment  was  bad  for  duplicity. 

2. — Same — Special  Venire — ^Waiver—Condnct  of  Judge. 

Where  upon  trial  for  robbery  by  the  use  of  firearms,  etc..  the  record  on  ap- 
peal showed  that  appellant  did  not  waive  his  right  to  a  special  venire,  but  that 
one  of  his  attorneys  and  the  court  had  some  conversation  about  jthis  matter,  and 
that  the  court  remarked  that  unless  the  special  venire  was  called  for  by  counsel 
he  would  consider  the  same  waived.  Held,  error  and  that  the  court  could  not 
waive  a  special  venire  for  a  party  charged  with  a  capital  offense. 
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Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  the 
Hon.  M.  E.  Smith. 

Appeal  from  a  conviction  of  robbery ;  penalty,  twenty  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Buck,  Cummings,  Doyle  &  Bouldin,  for  appellant. — On  question  of 
indictment:  State  v.  Dorsett,  21  Texas,  656;  Pisano  v.  State,  34  Texas 
Crim.  Bep.,  63 ;  Heineman  v.  State,  22  Texas  Crim.  App.,  44 ;  Wood  v. 
State,  47  Texas  Crim.  Rep.,  543;  84  S.  W.  Rep.,  1058;  Crow  v.  State, 
49  Texas  Crim.  Rep.,  103;  90  S.  W.  Rep.,  650;  Porter  v.  State,  48 
Texas  Crim.  Rep.,  125;  86  S.  W.  Rep.,  767,  and  other  authorities  cited 
in  opinion.  On  question  of  special  venire:  Burries  v.  State,  36  Texas 
Crim.  Rep.,  13;  Clay  v.  State,  40  Texas  Crim.  Rep.,  693;  Foster  v. 
State,  38  Texas  Crim.  Rep.,  525 ;  Farrar  v.  State,  44  Texas  Crim.  Rep., 
236,  70  S.  W.  Rep.,  209;  Randle  v.  State,  34  Texas  Crim.  Rep.,  43; 
Burris  v.  State,  37  Texas  Crim.  Rep.,  587. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge.— Article  856  of  the  Penal  Code, 
reads  as  follows : 

'T[f  any  person  by  assault  or  violence  or  by  putting  in  fear  of  life  or 
bodily  injury  shall  fraudulently  take  from  the  person  or  possession  of 
another  any  property  with  intent  to  appropriate  the  same  to  his  own 
use,  he  shall  be  punished  by  confinement  in  the  penitentiary  for  life,  or 
for  a  term  of  not  less  than  five  years;  and  when  a  firearm  or  other 
deadly  weapon  is  used  or  exhibited  in  the  commission  of  the  offense,  the 
punishment  shall  be  death  or  by  confinement  in  the  penitentiary  for  any 
term  not  less  than  five  years.'*  The  charging  part  of  the  indictment  is, 
"That  J.  H.  Murdock,  alias  Dutch  Murdock,  alias  E.  Amos,  in  the 
County  of  Tarrant,  etc.*'  .  .  .  "did  unlawfully  and  wilfully  make 
an  assault  upon  the  person  of  M.  T.  Tierce  and  then  and  there  by  said 
assault  and  by  violence  to  the  said  M.  T.  Tierce,  and  by  putting  the 
said  M.  T.  Tierce  in  fear  of  his  life  and  bodily  injury  and  then  and 
there  by  using  and  exhibiting  a  firearm,  to  wit :  a  pistol,  did  then  and 
there  fraudulently  take  from  the  person  and  possession  and  without  the 
consent  and  against  the  will  of  the  said  M.  T.  Tierce,  $3.95  in  money  of 
the  value  of  three  dollars  and  ninety-five  cents ;  one  watch  of  the  value 
of  $20,  etc.**     *     *     * 

It  is  contended  by  proper  motion  that  this  indictment  is  invalid  and 
duplicitous  in  that  it  charges  two  distinct  offenses  in  the  same  count. 
We  are  of  opinion  that  tlie  position  is  well  taken.  The  statute  quoted 
prescribes  a  punishment  for  robbery  by  assault  or  violence  or  by  putting 
in  fear  of  life  or  bodily  injury,  by  confinement  in  the  penitentiary  for 
life  or  any  term  of  years  not  less  than  five.  The  same  statute  pre- 
scribes a  punishment,  where  firearms  or  other  deadly  weapons  are  used 
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or  exhibited,  by  death  or  confinement  in  the  penitentiary  for  any  term 
of  years  not  less  than  five.  Under  the  first  section  of  the  statute  the 
case  would  be  bailable  and  non-capital.  Under  the  second  clause  of  the 
statute,  the  case  could  be  non-bailable  and  a  capital  offense.  So  we  have, 
included  in  the  same  count,  and  it  is  the  only  count  in  the  indictment, 
two  offenses,  one  non-capital  and  the  other  capital.  The  question  of 
duplicity  and  the  effect  of  duplicitous  pleading,  has  been  the  subject  of  a 
great  deal  of  discussion.  In  the  courts  much  has  been  written  and  said 
on  the  question.  Where  the  offense,  as  in  the  first  part  of  the  quoted 
statute,  can  be  committed  by  one  of  the  different  means  therein  specified, 
it  may  be  singly  charged,  or  all  the  means  may  be  charged  conjunctively, 
the  punishment  in  any  event  being  the  same.  But  where  the  offenses  are 
different,  with  different  ingredients  or  different  punishments,  a  different 
rule  applies. 

In  Heineman  v.  State,  22  Texas  Crim.  App.,  44,  the  question  was  de- 
cided. In  that  case  appellant  was  charged  with  embezzlement.  The 
allegations  were,  substantially,  that  Heineman  was  the  agent  of  Par- 
ker and  that  by  virtue  of  his  agency  there  came  into  his  possession  a 
horse,  a  gun  of  the  value  of  $10  and  a  pistol  of  the  value  of  $10,  all 
being  the  property  of  Parker  and  that  the  defendant  fraudulently  em- 
bezzled the  property.  Exception  was  raised  upon  the  same  ground  as 
here.  The  court  said:  "We  are  of  opinion  that  the  indictment  is 
duplicitous,  and  that  it  was  error  to  overrule  the  defendant's  exceptions 
to  it.  ^A  count  in  an  indictment  which  charges  two  distinct  offenses 
is  bad.'  (Whart.  Crim,  PI.  &  Prac,  section  243;  1  Bish.  Crim.  Proc., 
section  432.)  By  our  statute  embezzlement  is  punishable  as  theft. 
(Penal  Code,  article  786.)  Theft  of  a  horse  is  punishable  by  confine- 
ment in  the  penitentiary  not  less  than  five  nor  more  than  fifteen  years. 
(Penal  Code,  article  746.)  Theft  of  property  of  the  value  of  $20  or 
over  is  punishable  by  confinement  in  the  penitentiary  not  less  than  two 
nor  more  than  ten  years.  (Penal  Code,  article  735.)  It  is  clear  that 
these  two  kinds  of  theft  constitute  separate  and  distinct  felonies  to 
which  are  attached  different  penalties.  They  cannot,  therefore,  be 
charged  in  one  and  the  same  count  without  rendering  the  indictment 
duplicitous.  An  exception  to  this  rule  is  in  the  case  of  burglary  and 
theft,  which  may  be  charged  in  the  same  count.  (Turner  v.  The  State, 
ante,  p.  42.)" 

In  the  same  volume,  page  441,  is  found  Hickman's  case.  The  indict- 
ment in  the  latter  case  charged  appellant  with  fraudulently  taking  from 
Warnica,  who  was  holding  the  property  for  Kuykendall,  a  horse  worth 
$50,  a  saddle,  bridle  and  blanket,  which  was  the  property  of  Warnica. 
That  the  saddle  was  worth  at  one  time  $20  and  the  blanket  and  bridle 
$2  each,  and  it  further  charged  that  all  of  them  were  taken  at  one 
and  the  same  time  and  carried  away  by  Hickman.  Hickman's  as  well 
as  Heineman's  case,  contains  one  count  and  both  charged  two  distinct 
felonies  with  different  penalties.  The  court  held  that  this  being  the 
case,  the  motion  in  arrest  of  judgment  was  well  taken.     For  further 
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collation  of  authorities  see  White's  Code  Criminal  Procedure,  paragraph 
383.  The  authorities  in  this  State  all  seem  to  sustain  this  proposition. 
If  the  punishment  for  the  use  of  a  firearm  was  the  same  as  that  for 
violence,  or  assault  or  putting  in  fear  of  bodily  injury  or  life,  this  ex- 
ception would  not  be  well  taken,  perhaps,  but  the  statute  was  amended 
first  in  1883  and  again  in  1895.  The  latter  enhanced  the  punishment 
for  robbery  from  life  sentence  to  death  penalty  where  firearms  or  other 
deadly  weapons  were  used  or  exhibited.  By  this  act  of  the  Legislature, 
we  have  different  offenses  in  regard  to  robbery. 

There  is  another  question  that  would  require  a  reversal  of  the  judg- 
ment, to  wit :  the  failure  of  the  court  to  permit  appellant  to  be  tried  by 
a  jury  selected  from  a  special  venire.  There  is  a  good  deal  of  testimony 
in  regard  to  this  question,  set  out  in  the  bill  of  exceptions,  bearing  upon 
the  question  of  waiver,  but  as  we  understand  the  matter  there  was  no 
waiver.  It  is  clear  that  appellant  did  not  waive  his  right  to  be  tried  by 
a  special  venire  and  this  is  not  controverted.  The  point  of  controversy 
arises  over  the  fact  that  one  of  appellants  attorneys,  when  called  upon 
by  the  court  some  time  previous  to  the  date  of  trial,  in  regard  to  this 
matter,  stated  that  he  did  not  wish,  at  that  time,  to  call  for  a  special 
venire  and  a  statement  from  the  court  in  substance,  as  we  understand 
the  facts,  that  he  would  either  call  for  the  special  venire  then  or  the 
court  would  consider  it  waived  and  that  the  special  venire  would  not  be 
ordered.  The  court  can  not  waive  a  special  venire  for  a  party  charged 
with  a  capital  offense.  We,  however,  do  not  care  to  go  into  a  discussion 
of  this  matter  further  than  as  above  stated,  as  it  will  not  arise  upon 
another  trial.  Because  the  indictment  is  invalid  and  duplicitous,  the 
judgment  is  reversed  and  the  prosecution  is  ordered  dismissed. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


J.  A.  Fitzgerald  v.  The  State. 

No.  3918.     Decided  December  11,  1907. 

Carrying  Pistol — ^Traveler — ^Repairing  Broken  Pistol. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
defendant  had  a  broken  pistol  out  of  repair  and  that  he  carried  it  to  a  black- 
smith shop  for  the  purpose  of  having  it  repaired,  there  was  no  violation  of 
the  law,  although  he  carried  it  on  and  about  his  person. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  the 
Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  unlawfully  carrj'ing  a  pistol ;  penalty,  a 
fine  of  $100. 

The  opinion  states  the  case. 

Bryarly,  Carter,  Walker  &  Chamness,  for  appellant. — It  is  not  the 
object  of  the  law  to  punish  under   circumstances  which  clearly  show 
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that  there  was  no  intention  to  violate  the  law,  and  the  carrying  of  a 
broken  pistol,  for  the  purpose  of  having  it  repaired,  shows  an  innocent 
and  legitimate  intention.  Lyle  v.  State,  21  Texas  Grim.  App.,  154, 17  S. 
W.  Bep.,  425;  Underwood  v.  State,  29  S.  W.  Bep.,  777;  Boissean  v. 
State,  15  S.  W.  Sep.,  118;  Bines  v.  State,  38  S.  W.  Rep.,, 1016;  Huff  v. 
State,  51  Texas  Crim.  Bep. ;  102  S.  W.  Bep.,  407 ;  Mathoniean  v.  State, 
51  Texas  Crim.  Bep.;  102  S.  W.  Bep.,  1123;  Irvin  v.  State,  51 
Texas  Crim.  Bep. ;  100  S.  W.  Bep.,  779. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  carry- 
ing a  pistol.  The  State's  case  is  that  appellant  was  in  the  town  of 
Center,  Shelby  County,  loading  his  wagon  with  some  purchases  he  had 
made  from  a  store,  when  pne  of  the  proprietors  observed  a  pistol  in  his 
coat  pocket;  he  took  him  to  one  side  and  called  his  attention  to  it.  Ap- 
pellant replied  it  was  out  of  repair  and  he  brought  it  to  a  shop  to  be  re- 
paired. In  support  of  this  statement,  himself  and  his  son  testified  that 
the  pistol  was  out  of  repair  and  could  not  be  used,  and  that  in  going 
to  the  town  of  Center  he  brought  the  pistol  to  Shelbyville  to  a  black- 
smith, who  repaired  pistols,  for  the  purpose  of  having  it  repaired;  that 
it  was  broken  and  not  in  a  condition  to  shoot.  He  proved  by  the  black- 
smith that  he  (appellant)  did  leave  the  pistol  and  that  he  repaired  it, 
and  that  it  was  practically  in  a  useless  condition.  It  was  also  shown 
that  in  bringing  it  from  his  home  to  Shelbyville  en  route  to  Center, 
appellant  stopped  at  the  blacksmith  shop  to  leave  it,  but  the  blacksmith 
was  out  of  town  and  could  not  be  found;  that  he  went  on  to  Center, 
carrying  the  pistol  with  him,  having  it  in  his  wagon  among  effects  car- 
ried in  the  wagon ;  that  when  he  got  ready  to  leave  Center  he  took  it  out 
of  the  wagon  and  put  it  in  his  pocket  so  that  he  would  have  it  con- 
venient to  leave  with  the  blacksmith  and  not  have  to  go  through  the 
wagon  and  disturb  things  to  get  it  out.  This  is  practically  the  case. 
The  conviction  seems  to  be  predicated  upon  the  theory  that  appellant 
had  diverted  himself  from  the  proper  line  of  travel  and  that,  therefore, 
he  was  guilty  of  carrying  a  pistol.  Under  some  circumstances,  as  de- 
cided in  Stilly  v.  State,  27  Texas  Crim.  App.,  445,  this  would  constitute 
a  violation  of  the  law,  but  these  facts  do  not  bring  the  case  within  the 
rule  announced  in  the  Stilly  case.  There,  no  excuse  was  offered  by  ap- 
pellant, and  none  attempted  to  be  shown  in  justification  of  his  carry- 
ing the  pistol,  if  it  had  been  a  pistol  as  contemplated  by  the  statute. 
The  contention  here  is  sustained  by  the  evidence,  as  we  understand  it, 
that  appellant  had  a  broken  pistol,  out  of  repair,  and  that  he  carried 
it  to  the  shop  for  the  purpose  of  having  it  repaired,  and  failing  to  find 
the  blacksmith  at  home,  carried  it  on,  and  returned  to  the  blacksmith 
shop  and  did  have  it  repaired.  Appellant  had  a  right  to  have  his  pistol 
repaired,  and  the  right  to  carry  it  to  the  party  who  could  do  the  work. 
This  was  not  a  violation  of  the  law,  and  if  it  was  such  a  pistol  as  was 
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not  prohibited  by  the  statute  from  being  carried,  the  fact  that  he  may 
have  gone  to  Center  and  carried  it  with  him,  would  make  no  difference. 
It  is  only  such  pistol  as  is  contemplated  by  the  statute  that  is  prohibited 
from  being  carried.  We  are  of  opinion  that  the  facts  do  not  justify 
this  conviction. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 


John  Brown  v.  The  State. 

No.  3809.     Decided  December  11,   1907. 

1. — ^Eape— AppolBtment  of  Conasel. 

In  a  capital  case  the  law  requires  that  the  court  appoint  counsel  for  defend- 
ant, and  where  upon  trial  for  rape  the  court  excused  one  of  the  counsel  he  had 
previously  appointed  to  represent  the  defendant  for  sufficient  reasons,  and  ap- 
pointed another  attorney  to  assist  one  of  the  two  he  had  originally  appointed, 
and  the  record  showed  that  the  defendant  was  ably  represented,  there  was  no 
error. 

%. — Same — Evidenoe — Beputation  of  Prosecutrix  for  Tmth. 

Where  upon  trial  for  rape  defendant  sought  to  contradict  the  prosecutrix  as 
to  her  good  reputation  for  veracity,  and  her  statements  on  the  trial,  by  attempt- 
ing to  show  her  contradictory  statements,  and  by  her  testimony  on  the  examining 
trial,  there  was  no  error  in  admitting  evidence  of  proscutrix  good  reputation  for 
veracity. 

S. — Same — ^ETidenee — ^Deolarations  of  Proseontriz. 

Upon  trial  for  rape  where  the  defense  attacked  the  character  and  acts  of  the 
prosecutrix  by  showing  acts  of  intimacy  between  the  defendant  and  the  prose- 
cutrix prior  to  the  alleged  rape,  and  the  whole  case  was  a  running  fight  over  the 
life,  acts,  conduct  and  character  of  the  prosecutrix,  there  was  no  error  in  ad- 
mitting in  evidence  the  testimony  of  State's  witnesses  with  reference  to  com- 
plaints that  the  prosecutrix  made  to  them  in  regard  to  the  defendant  forcing  his 
company  upon  her  prior  to  the  alleged  rape. 

4. — Same — Sufflcienoy  of  Syidence— Force  and  Threats — ^Death  Penalty. 

Where  upon  trial  for  rape  the  evidence  showed  that  defendant  worried  prose- 
cutrix down  until  she  was  unable  to  resist  his  superior  physical  strength  and 
his  threat  to  kill  her  if  she  made  any  outcry  or  subsequent  complaint,  that  she 
fooght  him  as  best  she  could  in  her  exhausted  condition,  and  the  examination 
of  a  physician  showed  that  force  had  been  used,  the  evidence  warranted  a  ver- 
dict for  rape  by  force  and  threats,  notwithstanding  defendant's  denial,  and  the 
verdict  assessing  the  death   penalty  was  sustained. 

Appeal  from  the  District  Court  of  DeWitt.  Tried  below  before  the 
Hon.  James  C.  Wilson. 

Appeal  from  a  conviction  of  rape;  penalty,  death. 
The  opinion  states  the  case. 

Thomas  Smoot  and  W.  F,  Harris,  by  appointment  of  the  court,  for 
appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 
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DAVIDSON,  Presiding  Judge.— Appellant  was  convicted  of  rape, 
the  jury  assessing  the  death  penalty. 

A  bill  of  exceptions  recites  that  the  court  appointed  Sam  C.  Lackey, 
of  Cuero,  an  able  and  experienced  attorney  in  criminal  law,  and  Thomas 
Smoot,  another  attorney,  who  resided  at  Yoakum,  and  who  is  also  an 
able  and  experienced  attorney  in  civil  matters,  but  who  had  had  but 
little  experience  in  criminal  trials  to  defend  appellant.  That  on  the 
28th  day  of  June,  1907,  when  the  case  was  called  for  trial,  the  court 
excused  Mr.  Lackey  from  the  defense  and  appointed  W.  F.  Harris ;  that 
Harris  was  called  into  court,  and  was  appointed  to  assist  Mr.  Smoot  in 
the  defense.  Appellant  objected  to  the  action  of  the  court  in  excusing 
Mr.  Lackey  and  appointing  Mr.  Harris.  The  court  qualifies  this  bill 
by  stating  that  Mr.  Smoot  had  been  employed  by  appellant  and  repre- 
sented him  in  the  examining  court  at  Yoakum  when  he  was  arrested  for 
this  offense;  that  after  the  indictment  had  been  returned  by  the  grand 
jury,  Mr.  Smoot  declined  to  further  defend,  assigning  as  his  reason 
that  defendant  had  failed  to  pay  or  secure  him  in  the  payment  of  a 
fee ;  that  appellant  had  satisfied  the  court  that  he  was  too  poor  to  employ 
counsel  and  pay  a  fee,  and  the  court  then  appointed  Mr.  Smoot,  and  to 
assist  him  Mr.  Lackey;  that  Mr.  Lackey  had  already  at  the  same  term 
of  court  been  appointed  by  the  court  to  defend  two  other  criminal  cases, 
in  each  of  which  cases  the  parties  had  been  indicted  for  murder  and 
were  unable  to  pay  a  fee  to  secure  the  services  of  an  attorney ;  and  Mr. 
Lackey  further  stated  to  the  court  that  he  felt  disqualified  to  defend  this 
case  by  reason  gf  the  fact  that  he  had  consulted  with  the  parties  inter- 
ested in  the  prosecution  and  had  declined  to  take  employment  on  either 
side,  whereupon  the  court  excused  Mr.  Lackey  and  appointed  Mr.  Har- 
ris, a  practicing  attorney  of  the  Cuero  bar,  of  ability  and  experience  in 
the  trial  of  criminal  cases.  Mr.  Harris  was  then  appointed  to  assist  Mr. 
Smoot  in  place  of  Mr.  Lackey.  And  the  court  further  states  that  the 
defendant  was  defended  with  considerable  ability  and  care.  The  court 
further  certifies  that  he  feels  certain  that  defendant  received  as  good 
and  as  able  representation  as  any  counsel  under  the  circumstances  could 
have  given  him,  and  that  he  allowed  counsel  all  the  time  and  delays  asked 
by  them  in  conducting  the  case  for  the  defendant  during  the  trial.  Our 
statute  authorizes,  rather  requires,  the  court  to  appoint  counsel  in  capital 
cases  under  circumstances  sych  as  are  mentioned  in  the  statute.  We 
agree  with  the  statement  of  the  court  that  appellant  was  defended  with 
very  decided  ability  and  care,  and  we  are  disposed  to  congratulate  the  at- 
torneys on  the  ability  displayed  in  the  defense  of  their  client.  We  be- 
lieve that  any  court  who  would  examine  this  record  would  arrive  at  the 
conclusion  that  the  attorneys  showed  very  considerable  zeal  and  ability 
in  the  defense  of  their  client;  that  they  were  to  some  extent  unfortunate 
in  the  verdict  is  no  refiection  on  their  conduct  of  the  case  or  the  ability 
shown  in  the  defense  of  their  client.  The  writer  is  of  the  opinion,  from 
a  careful  inspection  of  the  record,  that  they  about  exhausted  all  the  mat- 
ters that  could  have  been  of  any  service  to  their  client.     Their  legal  fight 
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was  decidedly  able  and  covered  the  situation.  We  believe  the  court  did 
right  in  excusing  Mr.  Lackey  under  the  circumstances,  even  if  he  had 
not  been  appointed  to  defend  the  other  two  cases  mentioned  by  the 
court;  the  fact  that  he  had  consulted  with  the  prosecuting  side  of  the 
case,  would  have  placed  him  in  a  rather  delicate  position  to  defend,  and 
we  think  he  was  correct  in  insisting  that  he  should  not  defend  under  the 
circumstances.  We  do  not  see  how  there  could  be  any  possible  injury  as 
this  matter  is  presented  from  this  record. 

The  motion  for  a  new  trial  suggests  error  in  regard  to  the  ruling  of 
the  court  in  admitting  testimony.  There  were  no  separate  bills  of  ex- 
ception reserved,  and  the  exceptions  taken  are  found  in  the  statement  of 
facts.  Among  other  things  complained  of,  was  the  admission  of  testi- 
mony sustaining  the  good  reputation  of  the  prosecutrix  for  veracity. 
We  think  this  evidence  was  admissible.  Appellant  sought  to  contradict 
the  prosecutrix  by  showing  contradictory  statements  and,  among  other 
things,  introduced  her  testimony  taken  on  the  examining  trial;  that 
evidence  was  not  as  complete  and  full  as  that  detailed  by  her  on  the  final 
trial,  and  the  examining  trial  evidence  wjis  introduced  for  tlie  purpose 
of  contradicting  as  well  as  to  show  that  she  failed  to  testify  on  that 
trial  to  all  the  facts  to  which  she  testified  on  the  final  trial.  Without 
going  into  the  record,  which  is  a  very  voluminous  one  on  the  facts,  the 
introduction  of  this  impeaching  testimony  justified  the  court  in  ad- 
mitting the  evidence  of  her  good  reputation  for  veracity. 

It  is  also  complained  that  the  court  erred  in  admitting  the  evidence  of 
Mary  Klein,  Noah  Klein,  Hattie  Kinney  (the  prosecutrix),  George 
Harris  and  John  Asberry  in  regard  to  complaints  the  prosecutrix  should 
have  made  to  them  in  regard  to  appellant  forcing  his  company  upon  her 
prior  to  the  alleged  rape.  We  are  of  opinion  that  this  question  is  not 
presented  by  bill  in  the  statement  of  facts,  but  if  it  had  been,  as  this 
record  is  made,  we  are  of  opinion  the  testimony  was  admissible.  It  is  a 
general  rule  of  evidence  that  facts  may  or  do  become  admissible  by  rea- 
son of  the  admission  of  facts  by  the  other  party.  The  prosecutrix' 
character  and  acts,  and  in  fact  pretty  much  her  whole  life  were  examined 
into  by  appellant  in  her  cross-examination,  and  by  introduction  of  evi- 
dence from  other  sources;  her  life  was  traced  from  her  infancy  in  at- 
tempts to  discredit  her,  and  especially  her  conduct  in  reference  to  appel- 
lant prior  to  the  alleged  rape.  Appellant  himself  took  the  stand  and 
testified  to  acts  of  intimacy  between  himself  and  the  prosecutrix  prior  to 
the  alleged  rape,  and  sought  to  sustain  this  by  the  testimony  of  wit- 
nesses to  the  effect  that  she  was  encouraging  him  as  far  as  the  outside 
world  could  ascertain  in  his  attentions  to  her.  This  latter  fact  became  a 
critical  issue  in  the  case,  because  it  was  a  fact,  on  the  trial,  that  he 
(appellant),  had  been  accompanying  her  on  several  occasions  and  she 
testified  that  he  was  forcing  himself  upon  her,  and  that  she  insultingly 
rejected  his  attentions  and  tried  to  prevent  them,  and  advised  with  some 
of  her  friends  in  regard  to  it,  among  others,  the  principal  of  the  school 
in  which  she  was  a  teacher,  John  Asberry,  and  a  Baptist  minister  named 
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George  Harris.  It  may  be  stated,  in  a  general  way,  that  the  whole  ease 
was  a  running  fight  over  the  life,  acts,  conduct  and  character  of  the  prose- 
cutrix, as  before  stated,  from  her  infancy  up  to  the  time  of  the  alleged 
rape,  and,  in  this  connection,  she  proved  an  exceptionally  fine  char- 
acter aiid  reputation,  both  among  her  own  race  or  color,  and  among 
the  white  people  who  had  known  and  observed  her.  She  was  a  teacher 
in  a  public  school  in  Yoakum,  the  trustees  of  which  school  were  white 
men,  who  had  employed  her  as  such  teacher.  The  testimony  covered 
such  a  wide  range  of  time,  acts,  conduct,  life  and  character  that  it  would 
seem  that  almost  any  sort  of  evidence  that  had  any  relevancy  to  her  life, 
character  and  conduct  would  have  been  admissible  as  against  the  testi- 
mony which  sought  to  break  that  life  and  character  down.  As  the  mat- 
ter is  presented  we  are  of  opinion  this  evidence  was  admissible. 

It  is  contended  that  the  verdict  of  the  jury  is  not  supported  by  the 
facts.  We  are  of  opinion  that  it  is.  In  the  evening  prior  to  the  night 
of  the  alleged  rape,  appellant  had  gone  to  the  house  where  prosecutrix 
resided  and  where  she  was  alone ;  she  insisted  upon  his  leaving,  that  she 
had  matters  to  attend  to  that  required  her  time,  and  that  his  attentions 
to  her  were  repulsive,  but  he  persisted  in  staying,  and  did  remain  until 
after  dark  and  in  a  way  compelled  her  to  stay,  and  after  dark  he  accom- 
plished his  purpose.  Prosecutrix  was  a  small  woman  and  anything  but 
robust.  She  immediately,  when  appellant  left,  after  accomplishing  his 
purpose,  went  to  the  residence  of  where  her  friends,  Noah  Klein  and 
wife,  lived  and  made  complaint.  The  arrest  followed  shortly  afterward. . 
Appellant's  contention  was  that  she  willingly  consented  to  the  act  of  in- 
tercourse and  had  had  intercourse  with  him  on  previous  occasions.  A 
physician.  Dr.  Godwin,  on  the  following  morning  made  an  examination 
of  the  prosecutrix,  and  found  her  private  parts  bruised  and  inflamed  and 
very  sore ;  he  said,  among  other  things,  that  great  force  had  been  used  in 
the  penetration,  and  that,  in  his  judgment,  it  was  the  first  time  that 
such  thing  had  occurred.  He  goes  into  detail  in  regard  to  the  manner 
of  his  examination  and  his  discoveries,  the  indications  to  his  mind  as  a 
physician  sustaining  his  conclusions  in  regard  to  the  matter.  It  is  in 
evidence  that  the  girl  suffered  greatly  during  the  night  after  the  inter- 
course. Without  reviewing  the  testimony  of  the  girl  as  to  how  he  wor- 
ried her  down  until  she  was  unable  to  resist  his  superior  physical 
strength  and  his  threat  to  kill  her  if  she  made  any  outcry  or  subsequent 
complaint,  and  her  statement  that  she  fought  him  as  b^t  she  could  in 
her  exhausted  condition,  we  are  of  opinion  the  evidence  fully  war- 
rants the  finding  of  the  jury  that  this  was  a  case  of  rape  by  force  and 
threats.  Appellant's  testimony  is  to  the  effect  that  his  attentions  to 
prosecutrix  were  with  her  approbation,  and  that  the  intercourse  was  had 
with  her  consent.  This  was  denied  most  strenuously  by  her  in  every 
respect.  Sustaining  her  upon  two  propositions  as  to  the  want  of  con- 
sent and  force  used,  in  so  far,  at  least,  as  the  penetration  and  the  manner 
of  it  was  concerned,  the  physician  who  made  the  examination,  shows  that 
there  was  unusual  force  used  in  the  penetration,  and  that  an  examina- 
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tion  of  her  the  following  morning  led  him  to  form  the  expert  opinion 
that  the  force  was  unusual  and  such  as  would  occur  under  circumigtances 
where  the  woman  did  not  consent ;  but  he  further  states  that  her  physical 
condition  was  rather  abnormally  weak  and  showed  a  want  of  even  ordi- 
nary development  for  a  grown  woman  at  her  age,  both  in  regard  to  her 
sexual  organs  and  other  physical  developments;  for  instance:  he  states 
that  her  legs  from  the  hip  down  were  not  larger  than  the  arm  of  a 
developed  man,  and  the  facts  all  show  that  she  was  a  small  woman 
weighing  anywhere  from  ninety  to  one  hundred  pounds  and  in  delicate 
health. 

The  jury  found  the  evidence  of  the  girl  and  supporting  facts  to  be 
true.  The  testimony  was  of  a  revolting  nature,  and  from  the  State's 
standpoint  makes  a  clear  case  of  rape  by  force  and  threats.  The  jury 
saw  proper  to  inflict  the  most  severe  penalty  known  to  the  law,  and  no 
sufficient  legal  reason  is  shown,  in  our  opinion,  why  this  conviction 
should  be  set  aside. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Nathan  Buckner  v.  The  State. 

No.  3920.     Decided  December  11,  1907. 

Xurder— donfeisions — ^Legal  Custody. 

Where  upon  trial  for  murder  the  evidence  showed  that  an  oflBcer  had  been 
deputized  to  hold  defendant  in  custody  until  the  sheriff  arrived,  and  that  during 
said  time  he  made  inculpatory  statements  to  the  State's  witnesses,  who  contended 
that  they  did  not  see  any  officer  at  the  time,  it  was  error  to  admit  such  testimony. 
The  mere  fact  that  the  officer  may  not  have  been  bodily  present,  he  having  legal 
custody  of  defendant,  would  not  preclude  the  conclusion  that  defendant  was  un- 
der arrest  at  the  time  he  made  the  confession. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  the 
Hon.  James  I.  Perkins. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  im- 
prisonment for  life  in  the  penitentiary. 

The  opinion  states  the  case. 

Stephenson  &  Davis,  for  appellant. — On  question  of  admitting  con- 
fession where  defendant  was  under  arrest :  State  v.  Wool,  3  S.  W.  Sep., 
338 ;  State  v.  Noland,  9  Texas  Crim.  App.,  419. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  lifetime  imprisonment. 

After  appellant  killed  the  deceased  he  was  arrested  by  an  officer  and 
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placed  in  the  custody  of  Trav  Johnson.  While  he  was  in  said  custody,  J. 
M.  McCary  and  Porter  Belcher  went  to  appellant's  house  where  he  was  un- 
der arrest.  According  to  the  testimony  of  Belcher  the  following  conver- 
sation occurred:  Porter  Belcher  said  to  appellant  as  he  walked  up  to 
appellant's  house:  "Nath,  what  in  the  very  devil  got  the  matter  with 
you  fellows?"  Appellant  replied,  "Once  in  awhile  a  man  has  to  be 
killed,  and  to-day  come  time  to  kill  one."  McCary  thereupon  stated, 
"He  has  made  a  botch  of  it,  he  didn't  kill  him  good."  Defendant  re- 
plied, "If  I  had  known  I  had  not  broke  his  neck  I  would  have  shot  him 
again."  The  witness  states  that  he  did  not  recollect  whether  Trav  John- 
son was  down  at  defendant's  house  when  he  and  Porter  came  down  there 
or  not.  If  he  was  he  didn't  see  him.  Johnson  was  not  there  when  the 
above  conversation  occurred.  Iverson  Matthews,  the  officer  above  al- 
luded to,  testified  that  he  was  deputy  sheriff  at  the  time  appellant  killed 
deceased  and  arrested  him  when  he  first  went  to  his  (appellant's)  house. 
"I  kept  him  in  charge  myself  awhile  and  they  got  to  talking  around 
right  sharply,  and  I  didn't  want  to  carry  him  up  to  where  the  other 
folks  were  and  I  got  Trav  Johiison  to  take  him.  I  arrested  defendant  at 
his  house."  According  to  the  testimony  of  Trav  Johnson,  after  he  got 
charge  of  the  defendant  he  remained  with  him  the  balance  of  the  day 
until  he  was  taken  to  the  county  jail.  When  the  testimony  of  the  wit- 
nesses, McCary  and  Porter  Belcher,  was  introduced,  as  above  detailed, 
the  defendant's  counsel  did  not  know  that  appellant  was  under  arrest, 
and  the  evidence  having  developed  that  he  was  in  custody  and  having 
been  arrested  for  the  shooting  of  Treadwell,  appellant  made  a  motion 
to  exclude  the  evidence  of  McCary,  it  not  being  shown  that  appellant's 
statement  was  in  writing  and  signed  by  him,  or  that  he  had  been 
warned  by  any  one  that  the  statement  that  he  might  make  could  be  used 
against  him;  whereupon  the  court  had  McCary  recalled,  and  the  fol- 
lowing questions  and  answers  were  taken:  "At  the  time  you  spoke  of 
yesterday  when  you  was  at  Nathan  Buckner's  house,  you  and  Porter 
Belcher  were  there  and  had  this  talk  with  the  defendant,  Nathan  Buck- 
ner,  that  you  detailed  on  yesterday,  in  which  he  spoke  of  the  killing. 
I  don't  remember  just  what  you  said  about  whether  Trav  Johnson  was 
there  or  not.  A.  I  said  if  he  was  there  I  never  saw  him.  Q.  Was 
any  officer  present?  A.  Just  about  the  time  the  conversation  closed 
between  us  and  a  little  before,  Iverson  Matthews  came'  to  the  gate  and 
called  Nathan  Buckner  out.  Q.  W^as  that  just  after  the  conversation 
cJosed  ?  A.  Yes,  sir ;  they  went  off  up  the  road  and  we  got  up  and  went 
home.  Q.  Matthews  was  deputy  sheriff  at  the  time,  was  he?  A. 
Yes,  sir.  Q.  Did  you  see  anything  about  the  place  at  he  time  you  were 
talking  with  him  and  while  there  with  him  that  indicated  he  was  under 
arrest  or  restraint  of  any  kind?  A.  No,  sir."  The  above  facts  show 
however,  or  at  least  raise  the  issue  that  appellant  was  under  arrest.  As 
stated,  the  deputy  sheriff  arrested  appellant  and  placed  him  in  the  cus- 
tody of  Trav  Johnson.  Johnson  swears  he  was  present  all  the  time 
and  heard  no  such  conversation  as  above  detailed.     The  court  approves 
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the  bill  with  the  following  explanation:  "That  I  acted  upon  the  as- 
sumption that  if  the  jury  believed  Trav  Johnson  was  present,  then  they 
would  also  necessarily  believe  his  statement  that  defendant  made  no 
such  statement  as  was  imputed  to  him  by  State's  witnesses  McCary  and 
Fletcher;  if  they  believed  said  State's  witness'  statement  that  Johnson 
was  not  present  when  this  conversation  took  place,  then  there  was  no 
evidence  that  defendant  was  in  actual  custody  at  the  time  in  question. 
Therefore  my  conclusion  was  that  the  issue  presented  is  not  whether  he 
was  in  custody  when  the  statement  imputed  to  him  was  made,  but  is 
rather,  whether  he  made  such  statement  at  a  time  when  Trav  Johnson 
was  not  present,  and  if  so  he  was  not  in  custody,  and  whether  he  made 
such  statement  depends  upon  the  credibility  of  said  State's  witnesses, 
and  they  do  not  locate  it  at  a  time  when  Johnson  was  present  but  dis- 
tinctly at  a  time  when  they  say  he  was  not  present."  The  mere  fact 
that  Johnson  may  not  have  been  bodily  present,  he  having  legal  cus- 
tody of  appellant,  would  not  preclude  the  fact  or  conclusion  that  he  was 
under  arrest  at  the  time  said  statement  was  made,  if  it  was  made; 
being  under  arrest  when  so  made,  it  could  not  be  admitted,  and  it  was 
reversible  error  to  so  admit  same.  We  do  not  understand  the  law  to  be 
that  an  oflScer  must  be  in  bodily  presence  of  a  prisoner  in  order  to  have 
him  under  arrest.  The  uncontradicted  evidence,  as  we  understand  this 
bill,  shows  that  appellant  was  in  custody,  in  contemplation  of  law,  of 
Trav  Johnson,  who  had  been  deputized  by  the  sheriff  to  hold  him  in 
custody  until  the  sheriff  could  take  him.  It  then  becomes  an  inmiaterial 
issue  whether  Johnson  was  bodily  present  or  not;  however,  he  swears 
he  was,  and  whether  he  was  or  not,  we  hold  that  the  defendant  was  in 
legal  custody  at  the  time  the  statement  was  made.  On  another  trial,  if 
the  evidence  should  show  that  Johnson  had  released  appellant,  then,  of 
course,  he  would  not  be  under  arrest,  but  the  undisputed  record  before 
us  shows  that  he  was.  It  follows,  therefore,  that  the  court  committed 
error  in  not  excluding  the  testimony  from  the  consideration  of  the' 

jury- 

Appellant  also  presents  a  motion  for  continuance  in  this  case,  which 
we  do  not  deem  necessary  to  review,  however,  in  view  of  the  fact  that  the 
case  is  reversed  upon  the  above  discussed  question. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


A.  P.  Stewart  v.  The  State. 

No.  3815.     Decided  December  11,  1907. 
1. — ^Xnrder— 'Syidence — ^Husband  and  Wife-^rosi-Ezaiiiiiiation. 

On  trial  for  murder  where  defendant's  wife  testified  to  insulting  conduct  by 
deceased   to  her,  which  she  communicated   to  her  husband,  and  that  thereupon 
defendant  sought  deceased  and  killed  him,  it  was  error  to  permit  the  State  on 
Vol.  52  Crim.— 18 
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cross-examination  to  interrogate  the  witness  about  new  matter  not  related  to 
her  examination  in  chief,  and  thus  attempt  to  force  her  to  testify  against  her 
husband. 

2. — Same— EvideiLce— Insulting  Condnct  Towards  Female  Belative. 

On  trial  for  murder  where  defendant's  wife  testified  to  the  insulting  conduct  of 
the  deceased  upon  which  defendant  acted  in  killing  the  deceased,  the  question 
was  not  whether  her  statement  was  in  fact  false  or  true,  but  the  question  was 
whether  defendant  believed  it  and  acted  upon  it,  and  there  was  error  in  the  ac- 
tion of  the  court  in  permitting  the  State  to  go  out  into  matters  not  drawn  out 
in  the  original  examination  of  the  wife  and  which  had  no  connection  with  the 
reason  or  motive  for  the  killing. 

8. — Same — Charge  of  Court — ^Xanslanghter. 

On  trial  for  murder  where  the  evidence  showed  insulting  language  and  con- 
duct of  the  deceased  towards  the  wife  of  defendant,  the  court  erred  in  his 
charge  in  limiting  the  jury  to  the  sudden  passion  happening  at  the  time  of  the 
insult,  as  the  question  is  not  one  of  sudden  passion,  but  depends  upon  the  fact 
that  the  defendant  was  informed  of  such  insult  and  that  at  the  time  of  the 
killing  his  mind  was  incapable  of  cool  reflection  upon  his  first  meeting  with 
deceased. 

4. — Same— Self-Defense— €harge  of  Court. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant  sought  de- 
ceased for  an  explanation  of  his  insulting  conduct  towards  defendant's  wife, 
and  when  he  approached  deceased  the  latter  ran,  and  the  defendant  gave  chase 
and  followed  him  up  some  distance,  when  deceased  called  for  a  gun  which  was 
brought  to  him,  but  which  the  deceased  did  not  use,  but  sought  refuge  l>ehind  a 
State's  witness,  when  defendant  fired  and  killed  deceased,  saying  that  he  would 
not  have  killed  him  if  the  gun  had  not  been  brought  out  to  him,  there  was  no  self- 
defense  in  the  case,  although  the  question  was  a  close  one,  and  the  court  did 
not  err  in  submitting  a  charge  on  self-defense. 

5. — Same — Xanslaughter. 

See  opinion  for  facts  which  are  not  held  to  be  sufficient  to  sustain  a  verdict 
of  murder  in  the  second  degree. 

Appeal  from  the  District  Court  of  Young.  Tried  below  before  the 
Hon.  A.  H.  Carrigan. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

C.  W.  Johnson  and  Kay  &  Akin,  for  appellant. — It  is  settled  by  stat- 
ute in  this  State  that  the  wife  can  not  be  required  to  testify  against  her 
husband,  and  if  the  husband  places  the  wife  on  the  stand  as  a  witness 
in  his  defense,  her  cross-examination  by  the  State  must  be  strictly  con- 
fined to  the  examination  in  chief.  She  can  not  be  impeached  by  collateral 
matters  and  can  not  testify  against  her  husband  on  matters  disconnected 
with  her  examination  in  chief.  Code  Crim.  Proc,  art.  735;  Jones  v. 
State,  51  Texas  Crim.  Eep.,  472,  101  S.  W.  Rep.,  995 ;  Messer  v.  State, 
43  Texas  Crim.  Eep.,  97;  Washington  v.  State,  17  Texas  Crim.  App., 
197 ;  Hoover  v.  State,  36  Texas  Crim.  Rep.,  345 ;  Jones  v.  State,  38  Texas 
Crim.  Sep.,  87 ;  Gaines  v.  State,  38  Texas  Crim.  Rep.,  202 ;  Creamer  v. 
State,  34  Texas,  173;  Greenwood  v.  State,  35  Texas,  587;  Merritt  v. 
State,  39  Texas  Crim.  Rep.,  70 ;  Johnson  v.  State,  28  Texas  Crim.  App., 
26 ;  Hamilton  v.  State,  36  Texas  Crim.  Rep.,  375 ;  Owen  v.  State,  7  Texas 
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Crim.  App.,  332;  Bluman  v.  State,  33  Texas  Crim.  Rep.,  43;  Red  v. 
State,  39  Texas  Crim.  Rep.,  414. 

When  one  is  on  trial  for  a  homicide,  the  undisputed  defense  being  in- 
sulting words  and  conduct  toward  a  female  relative,  and  where 
defendant's  wife  gave  him  the  information  on  which  he  acted,  it  is  imma- 
terial whether  the  wife's  story  to  the  husband  be  true,  provided  he  be- 
lieved it  in  good  faith,  and  the  wife  can  not  be  impeached  by  testimony 
tending  to  show  that  the  insult  never  in  fact  happened,  unless  such 
knowledge  was  brought  home  to  defendant  before  he  acted.  Messer  v. 
State,  63  S.  W.  Rep.,  643 ;  Jones  v.  State,  33  Texas  Crim.  Rep.,  492 ; 
Merritt  v.  State,  39  Texas  Crim.  Rep.,  70;  Red  v.  State,  39  Texas  Crim. 
Rep.,  414 ;  Gaines  v.  State,  38  Texas  Crim.  Rep.,  202. 

In  a  prosecution  for  homicide,  where  it  is  sought  to  reduce  the  offense 
to  manslaughter  because  of  insulting  words  and  conduct  of  deceased 
toward  a  female  relative,  and  where  such  insulting  words  and  conduct 
did  not  take  place  in  the  presence  of  the  accused,  then  the  law  does  not 
require  that  the  killing  be  ''under  the  immediate  influence  of  sudden 
passion.''  Up  to  the  time  of  the  first  meeting  the  law  provides  no  limit 
to  the  subsidence  of  the  passion  supposed  to  be  engendered  by  the  infor- 
mation received.  Orman  v.  State,  22  Texas  Crim.  App.,  604;  Bays  v. 
State,  50  Texas  Crim.  Rep.,  548,  17  Texas  Ct.  Rep.,  980;  Eanes  v.  State, 
10  Texas  Crim.  App.,  421;  Niland  v.  State,  19  Texas  Crim.  App.,  166; 
Williams  v.  State,  24  Texas  Crim.  App.,  637;  Richardson  v.  State,  28 
Texas  Crim.  App.,  217. 

Under  the  statutes  of  this  State,  making  insulting  words  or  conduct 
to  a  female  relative  of  the  slayer  an  adequate  cause  to  reduce  a  murder 
to  manslaughter,  as  applied  to  a  case  where  the  insult  did  not  take 
place  in  the  presence  of  the  accused,  one  of  the  principal  ingredients  of 
ordinary  manslaughter,  that  is,  ''that  the  passion  must  arise  at  the  time 
of  the  killing  and  must  not  be  the  result  of  a  former  provocation,"  is  not 
applicable,  and  article  594,  which  governs  ordinary  manslaughter,  should 
not  be  given  to  the  jury.  Penal  Code,  art.  597,  sub-div.  4 ;  Niland  v.  State, 
19  Texas  Crim.  App.,  174-175;  Whaley  v.  State,  9  Texas  Crim.  App., 
306 ;  Orman  v.  State,  22  Texas  Crim.  App.,  604 ;  Bays  v.  State,  50  Texas 
Crim.  Rep.,  545,  17  Texas  Ct.  Rep.,  981 ;  Eanes  v.  State,  10  Texas  Crim. 
App.,  421 ;  Williams  v.  State,  24  Texas  Crim.  App.,  637 ;  Richardson  v. 
State,  28  Texas  Crim.  App.,  217. 

Where  deceased  had  made  threats  against  one  on  trial  for  murder, 
and  such  threats  had  been  communicated  to  the  accused,  and  where  the 
res  gestae  introduced  by  the  State  shows  that  deceased,  at  the  time  of  tlie 
killing,  manifested  an  intention  to  execute  the  threat,  then  the  killing 
was  justified  and  the  jury  should  have  been  told  so  by  the  court.  Miles 
V.  State,  18  Texas  Crim.  App.,  171 ;  Gonzales  v.  State,  28  Texas  Crim. 
App.,  135;  Bonner  v.  State,  29  Texas  Crim.  App.,  232;  Ellis  v.  State, 
30  Texas  Crim.  App.,  604;  Herrington  v.  State,  63  S.  W.  Rep.,  57; 
Aiken  v.  State,  64  S.  W.  Rep.,  57. 

In  a  prosecution  for  murder  where  it  is  sought  by  the  accused  to  re- 
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duce  the  offense  to  manslaughter,  by  reason  of  insulting  words  and  eon- 
duct  by  deceased  to  a  female  relative,  and  such  defense  is  proved  and  un- 
disputed, and  such  insult  did  not  happen-  in  presence  of  accused,  but  he 
is  informed  later  thereof,  he  could  slay  the  deceased  at  first  meeting, 
though  the  provocation  may  have  been  long  before  and  the  passion  need 
not  be  sudden.  Orman  v.  State,  22  Texas  Crim.  App.,  G04;  Bays  v. 
State,  50  Texas  Crim.  Sep.,  548,  17  Texas  Ct.  Sep.,  981 ;  Eanes  v.  State, 
10  Texas  Crim.  App.,  421;  Niland  v.  State,  19  Texas  Crim.  App.,  166; 
Williams  v.  State,  24  Texas  Crim.  App.,  637;  Richardson  v.  State,  28 
Texas  Crim.  App.,  217. 

The  testimony  adduced  by  the  State,  on  the  trial,  made  a  strong  case 
of  self-defense,  and  the  defendant  was  entitled  to  have  the  issue  sub- 
mitted to  the  jury.  Penal  Code,  Wilson^s  Statutes,  art.  674;  Meuly  v. 
State,  26  Texas  Crim.  App.,  302 ;  Baltrip  v.  State,  30  Texas  Crim.  App., 
549 ;  Jones  v.  State,  33  Texas  Crim.  Rep.,  495 ;  West  v.  State,  2  Texas 
Crim.  App.,  476 ;  Seeley  v.  State,  43  Texas  Crim.  Rep.,  68 ;  Stewart  v. 
State,  40  Texas  Crim.  Rep.,  650-1. 

Having  been  informed  by  his  wife  of  the  assault,  the  defendant  had 
the  right  to  seek  the  deceased,  and  to  arm  himself,  for  defensive  purpose, 
and  if  at  the  time  of  the  homicide  the  defendant  did  nothing  calculated 
to  bring  on  a  difiBculty,  his  perfect  right  of  self-defense  was  unimpaired, 
and  he  could  slay  the  deceased  if  it  reasonably  appeared  necessary,  from 
his  point  of  view,  to  protect  himself  from  death  or  serious  bodily  in- 
jury. Shannon  v.  State,  35  Texas  Crim.  Rep.,  2;  Melton  v.  State,  47 
Texas  Crim.  Rep.,  451;  11  Texas  Ct.  Rep.,  747;  Nelson  v.  State,  48 
Texas  Crim.  Rep.,  274;  13  Texas  Ct.  Rep.,  341;  Leito  v.  State,  49  Texas 
Crim.  Rep.,  309;  15  Texas  Ct.  Rep.,  338;  Mitchell  v.  State,  49  Texas 
Crim.  Rep.,  535 ;  16  Texas  Ct.  Rep.,  579. 

F.  J.  McCord,  Assistant  Attorney-General;  P,  A.  Martin,  District 
Attorney,  and  Miller  &  Dycus,  for  the  State.— On  question  of  cross-ex- 
amination of  defendant's  wife:  Gaines  v.  State,  38  Texas  Crim.  Rep., 
202,  42  S.  W.  Rep.,  385 ;  Jones  v.  State,  38  Texas  Crim.  Rep.,  87,  40  S. 
W.  Rep.,  807 ;  Hoover  v.  State,  35  Texas  Crim.  Rep.,  342,  33  S.  W.  Kep., 
337;  Blumann  v.  State,  33  Texas  Crim.  Rep.,  43,  26  S.  W.  Rep.,  75; 
Hamilton  v.  State,  36  Texas  Crim.  Rep.,  372,  37  S.  W.  Rep.,  431 ;  Mer- 
ritt  V.  State,  39  Texas  Crim.  Rep.,  70,  45  S.  W.  Rep.,  21 ;  Red  v.  State, 
39  Texas  Crim.  Rep.,  414,  46  S.  W.  Rep.,  408;  Goodall  v.  State,  47  S. 
W.  Rep.,  359.  On  question  of  self  defense :  Lander  v.  State,  19  Texas, 
462;  Weaver  v.  State,  19  Texas  Crim.  App.,  547;  Hinton  v.  State,  24 
Texas,  454;  Robbins  v.  State,  9  Texas  Crim.  App.,  666;  Jones  v.  State, 
76  Ala.,  8 ;  People  v.  Westlake,  62  Calif.,  303 ;  Bush  v.  State,  40  Texas 
Crim.  Rep.,  539;  Lynch  v.  State,  24  Texas  Crim.  App.,  350. 

DAVIDSON",  Presiding  Judge. — Appellant  was  convicted  of  mur- 
der in  the  second  degree  and  given  five  years  in  the  penitentiary  as  his 
punishment.     The  facts  show  that  defendant  and  deceased  had  been 
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neighbors  and  friends  for  over  twenty  years,  living  in  the  same  neigh- 
borhood.    The  Staters  case  is  in  substance : 

That  on  the  17th  of  January,  1907,  appellant  killed  the  deceased 
Rutherford.  Mrs.  Workman  was  the  only  eyewitness  to  the  homicide, 
and  testified  that  she,  her  husband,  J.  E.  Workman,  and  their  two  chil- 
drn  had  just  arrived  in  Young  County  from  the  Indian  Territory  and 
had  bought  some  land  from  the  deceased  and  moved  out  to  it  and  un- 
loaded their  wagon,  preparatory  to  erecting  a  temporary  camp.  De- 
ceased had  gone  with  them  to  the  place  of  their  camp  for  the  purpose  of 
repairing  a  fence  between  his,  deceased,  land  and  that  purchased  by 
the  husband  of  witness.  This  camp  w^as  about  three-fourths  of  a  mile 
northwest  of  the  home  of  deceased  and  about  seventy-five  yards  west  of 
witness^  east  fence.  This  fence  marked  the  boundary  between  wit- 
ness* land  and  that  of  deceased.  Deceased  left  the  camp  and  went  to 
the  southeast  corner  of  witness'  land  and  she  went  about  arranging  her 
household  matters,  her  husband  busying  himself  by  fixing  the  fence  on 
the  north  and  east  of  the  camp.  After  her  husband  had  finished  this 
job,  he  returned  to  the  camp  and  with  his  wagon  started  in  a  westerly 
direction  to  haul  some  water  to  the  camp.  Just  at  this  juncture  the 
witness*  attention  was  attracted  by  hearing  some  one  holloing,  "Hey! 
Hey !  Hey  !**  She  turned  and  called  her  husband  and  sent  her  little  girl 
for  him,  then  looking  east  she  saw  deceased  running  in  her  direction 
and  holloing  to  the  witness,  "For  God's  sake,  bring  me  a  gun.**  She 
ran  to  the  other  side  of  her  camp,  picked  up  an  automatic  shotgun  and 
a  breech-loading  shotgun  and  started  to  the  deceased  with  both  guns  and 
as  she  started  she  saw  appellant  for  the  first  time,  who  was  also  running 
towards  the  camp.  Witness  saw  no  weapons  in  appellant's  hands  at  that 
time;  the  men  were  not  running  from  the  same  direction,  appellant 
being  north  of  deceased.  Witness  here  made  a  map  and  gave  it  to  the 
jury  which  showed  the  appellant  and  deceased  were  both  approaching 
the  camp,  their  line  of  approach  being  to  a  common  center,  leaving  the 
tracks,  as  in  the  diagram,  as  they  approached  the  camp  in  the  shape  of 
the  letter  '*V.**  The  map  indicates  that  the  horse  of  appellant  was 
hitched  to  the  fence  above  the  gate  and  that  appellant  apparently  came 
from  the  gate  towards  the  camp.  The  distance  from  the  gate  and  where 
the  horse  was  hitched  to  the  fence  was  not  given,  but  it  formed  the 
opening  part  of  the  letter  *^^,**  the  point  of  it  being  at  the  point  of  con- 
tact between  the  parties.  Witness  ran  to  the  deceased  with  the  two 
guns;  deceased  ran  up  to  witness,  threw  his  arms  about  her  and  held 
witness  between  himself  and  appellant.  Witness  was  still  holding  the 
guns  in  her  hand  between  her  body  and  the  deceased  when  appellant  be- 
gan firing  with  a  pistol  over  the  witness*  head  and  shoulder  at  the  de- 
ceased. Deceased  was  struggling  to  keep  witness  between  appellant  and 
himself  and  was  moving  around  for  this  purpose.  It  threw  deceased 
facing  appellant  with  witness*  back  to  appellant;  deceased  stooped  in 
his  efforts  to  keep  the  witness  between  himself  and  appellant,  and  after 
being  wounded  sank  to  his  knees  and  turned  witness  loose  and  the  -firing 
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ceased.  Up  to  this  time  not  a  word  had  been  spoken  by  any  of  the 
parties,  except  when  the  deceased  called  to  the  witness  to  bring  the  gun. 
While  on  his  knees  after  being  shot,  deceased  reached  out  his  hand  and 
said  to  appellant,  "forgive  me."  Appellant  came  up  and  they  shook 
hands.  The  deceased  then  said  to  witness:  "Pray  for  me,"  and  asked 
for  water.  When  witness  returned  with  the  water,  deceased  was  lying 
on  the  ground  and  by  this  time  the  husband  and  son  had  arrived.  The 
deceased  never  spoke  after  his  request  for  prayer  and  water,  and  lived 
but  a  few  moments.  Appellant  was  asked,  "What  on  earth  did  you  do 
this  for?"  He  replied  that  deceased  had  done  him  the  dirtiest  crime 
that  one  man  ever  did  to  another.  At  the  time  witness  first  saw  tlie  par- 
ties they  were  inside  of  her  husband's  enclosure  about  half  way  between 
the  camp  and  the  fence.  This  would  seem  to  indicate  that  the  fence 
was  probably  seventy-five  or  a  hundred  yards  from  the  camp.  De- 
ceased was  a  large  man  of  heavy  build,  strong  and  healthy. 

The  husband,  J.  E.  Workman,  testified  about  their  moving  to  the 
camp  and  stated  that  his  son  had  been  at  the  gate,  working  on  the  fence 
just  southeast  of  the  camp.  Witness  had  made  repairs  on  the  fence 
just  north  of  the  camp.  While  working  on  the  fence,  witness  saw  a  man 
riding  on  the  prairie,  on  a  bay  horse,  some  three  hundred  yards  south- 
east of  where  witness  was  at  work.  The  man  stopped,  looked  towards 
witness'  camp  and  then  turned  southeast  toward  a  little  field  and  rode 
out  of  sight.  He  finished  his  work,  went  to  the  camp,  got  some  vessels, 
put  them  in  his  wagon  and  went  off  west  in  a  trot  to  haul  water  to  camp. 
After  witness  had  gone  two  or  three  hundred  yards,  he  heard  his  wife 
and  little  daughter  screaming  and  holloing  "Fire,"  saw  his  little  daugh- 
ter coming  toward  him,  turned  his  team  around  and  drove  rapidly  back. 
Arriving  at  the  camp  he  saw  appellant  standing  about  ten  feet  from  his 
wife;  did  not  see  deceased  at  that  time;  appellant  had  a  pistol  in  his 
hand  and  was  probably  loading  it  or  extracting  shells.  Witness  then  * 
saw  a  man  lying  on  the  ground  and  said,  "Who  shot  him?"  Appellant 
said,  "I  shot  him."  Appellant  pointed  to  the  guns  and  said,  "Look 
there,  see  those  guns  ?"  I  had  to  shoot  him,  I  would  not  have  shot  him 
if  she  had  not  brought  those  guns."  Witness  then  turned  deceased  over 
and  discovered  it  was  Eutherford  and  remarked,  "What  on  earth  is  the 
matter?  I  thought  you  and  Mr.  Eutherford  were  the  very  best  of 
friends."  Appellant  replied,  "We  have  been  close  neighbors  for  the  past 
twenty  years,  but  he  has  done  me  the  dirtiest  crime  that  one  man  could 
do  another."  Appellant  was  pale  and  excited.  Witness  afterwards 
found  deceased's  horse  near  the  southeast  corner  of  witness'  place  near 
the  fence,  and  witness  said  that  appellant  had  told  him  that  he  had  gone 
to  deceased  to  talk  to  him  about  it,  and  that  deceased  would  not  talk  to 
him,  and  that  deceased  wanted  to  settle  it  with  the  guns.  Witness  did 
not  tell  this  at  the  examining  trial.  Witness  said  to  appellant,  "I  cer- 
tainly hate  this,"  and  appellant  said,  "You  do  not  hate  it  half  as  bad 
as  1  do.     1  would  not  have  shot  him  if  she  had  not  brought  those  guns." 

There  are  some  other  details  in  regard  to  facts  that  may  be  necessary 
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to  state  in  the  illustration  of  some  questions.  The  defendant  intro- 
duced his  wife;  her  testimony  is  to  the  effect  that  on  the  morning  prior 
to  the  homicide  in  the  evening,  that  she  was  at  her  home  upstairs ;  that 
defendant  came  into  the  house  looking  for  her ;  came  upstairs  and  found 
her  crying  and  urged  that  she  tell  him  the  cause.  That  she  then  related 
to  the  defendant  the  following:  "That  on  the  afternoon  of  July  6,  1906, 
witness  went  to  the  mail  box  to  get  the  mail.  Witness  did  not  look  at 
the  clock,  but  thought  it  was  between  3  and  4  in  the  afternoon.  That 
just  as  witness  reached  the  fence  near  the  mail  box  she  heard  deceased 
say:  'Wait,  Mrs.  Stewart,  I'll  get  your  mail  for  you/  Deceased  then 
got  the  mail  for  witness  and  handed  it  to  her  over  the  fence,  deceased 
being  at  that  time  in  the  road.  Witness  then  took  the  mail.  She  was 
riding  a  boy's  saddle  and  sideways.  She  then  turned  her  horse  around 
to  go  home.  After  turning  around  toward  home  she  stopped  her  horse 
because  there  was  a  considerable  quantity  of  the  mail  and  she  desired  to 
tie  the  mail  on  the  saddle.  While  tying  the  mail  on  the  saddle  de- 
ceased pushed  down  the  wire  fence  and  stood  on  it  and  led  his  horse 
across  the  wire,  and  came  up  behind  witness  and  asked  if  he  might  go 
part  of  the  way  home  with  witness  and  at  the  same  time  took  hold  of 
witness  with  both  arms  around  the  waist  and  dragged  witness  oflf  her 
horse  and  drew  witness  up  to  his  breast.  Witness  said,  'Mr.  Euther- 
ford,  you  are  seeking  trouble,'  and  tried  to  push  loose  from  him.  De- 
ceased said,  'No,  I  am  not  seeking  trouble,  but  one  wife  is  not  enough 
for  me  and  I  want  to  borrow  Pick  Stewart's  wife  awhile.'  Witness  then 
said  that  if  deceased  did  not  turn  her  loose  that  she  would  scream. 
Witness  was  stniprgling  all  the  time  deceased  held  her.  Deceased  said, 
'What  are  you  going  to  do  about  it?'  Witness  said,  'I  am  going  to  tell 
Pick  (appellant)  just  as  soon  as  I  can  find  him.'  Deceased  then  said, 
'Don't  you  dare  do  if  (pointing  his  finger  at  witness).  Witness  said, 
'I  will  tell  him  as  sooji  as  he  gets  home.'  Deceased  then  said,  'Don't 
you  do  it,  I  will  be  ready  for  him.  If  he  can  get  a  gun  any  quicker 
than  I  can,  he  is  welcome  to  use  it.'  Witness  then  started  to  get  on  her 
horse  and  deceased  asked  if  he  might  help  her.  Witness  told  deceased 
that  he  must  not  touch  her  again.  Deceased  then  went  oflf  through  the 
fence  like  he  had  come  in."  This  was  detailed  as  the  matter  which  she 
had  related  to  her  husband  on  the  morning  of  the  day  of  the  homicide. 
The  State  then  took  her  up  on  cross-examination  rather  fully  and 
rigidly,  asking  many  questions  as  to  why  she  hadn't  told  her  husband 
prior  to  the  17th  of  January  when  this  thing  should  have  occurred  on 
the  6th  day  of  July  previous.  The  matters  developed  on  cross-examina- 
tion may  be  more  fully  stated  in  disposing  of  a  bill  of  exceptions  later. 
The  State's  cross-examination  of  appellant's  wife  took  a  wide  range, 
mainly  for  the  purpose  of  discrediting  the  truth  of  her  statement  as  to 
the  insult  and  indignity  and  inferentially  to  discredit  the  truth  of  the 
statement  that  she  had  told  her  husband  on  the  morning  prior  to 
the  homicide.  Several  grounds  of  objection  were  urged,  among  others, 
that  she  could  not  be  forced  to  give  evidence  against  her  husband,  on 
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matters  pertaining  to  him  in  regard  to  the  trial  and  to  discredit  the 
truth  of  the  statement  on  immaterial  matters,  which  did  not  tend  to  dis- 
credit the  truth  of  the  statement  she  made  to  her  husband;  and  that 
this  cross-examination  was  with  reference  to  collateral  matters,  imma- 
terial to  the  case,  and  around  which  necessarily  a  fierce  contest  would 
be  waged,  and  if  determined  against  the  truth  of  her  statement  made  to 
defendant,  her  husband's  rights  and  attitude  before  the  jury  would  be 
greatly  and  unjustly  imperiled  and  impaired.  All  these  objections,  and 
others  that  are  not  here  stated,  were  overiiiled,  and  the  State  was  per- 
mitted to  ask  questions  suggesting  a  private  interview  at  the  4th  of 
July  celebration,  between  the  deceased  and  appellant's  wife,  which  was 
denied  by  her  and  she  stated  that  the  only  conversation  she  had  with 
deceased  was  in  a  crowd  in  the  presence  of  her  niece,  when  she  asked 
him  about  the  tournament  then  going  on  at  the  gathering,  in  which  Boyd 
Street  was  trying  to  keep  the  people  back  out  of  the  way.  She  was 
also  asked  if  she  had  invited  the  deceased,  over  the  phone,  to  come  over 
and  have  soup,  and  witness  answered  that  she  had  invited  the  family  to 
dinner,  which  was  long  before  the  outrage  perpetrated  by  the  deceased. 
She  was  asked  if  she  had  in  any  way  encouraged  the  deceased,  which 
the  witness  denied;  she  was  asked  if  the  ground  five  or  six  hundred 
yards  east  of  the  place  of  the  alleged  indignity  was  not  thick  with  brush 
and  grass  and  obscure  from  view  from  the  road.  Witness  said  she  did  not 
know.  Further,  she  was  required  to  answer  that  appellant,  her  hus- 
band, had  begun  to  sell  his  land  and  had  sold  five  or  six  hundred  acres 
of  it  after  the  6th  of  July.  She  was  further  made  to  testify  as  to  the 
appearance  and  demeanor  of  defendant  and  what  it  was  after  she  told 
him  of  the  insult,  stating  among  other  things  that  he  said  nothing,  but 
sat  with  his  head  in  his  hands  and  that  he  went  to  the'  table  but  did  not 
eat  anything  except  perhaps  drink  a  cup  of  coffee.  That  appellant  left 
home  sometime  in  the  afternoon,  but  witness  did  not  see  him  leave. 
She  was  required  to  testify,  further,  that  appellant  had  several  guns  and 
pistols  at  different  times  and  told  where  he  kept  them.  Parts  of  this 
testimony  elicited  by  the  State  on  the  cross-examination  was  not  ad- 
missible through  the  mouth  of  the  wife  as  against  her  accused  husband. 
It  has  been  held  that  a  wife  testifying  in  behalf  of  her  husband,  may  be 
legitimately  cross-examined  in  regard  to  matters  about  which  she  has 
testified,  but  it  has  not  been  held,  so  far  as  we  are  aware,  that  the  State 
can  depart  from  the  line  of  investigation  elicited  from  the  wife  by  her 
husband,  and  interrogate  about  new  matter,  for  this  would  be  making 
the  wife  a  State's  witness.  This  would  be  true,  even  if  the  witness  were 
not  the  wife  of  the  accused.  Wherever  one  side  places  a  witness  upon 
the  stand  and  elicits  evidence,  the  other  side  crosses  upon  it  and  then 
goes  out  into  new  matter,  the  witness,  as  to  the  new  matter,  becomes 
the  witness  of  the  party  eliciting  it.  As  to  the  ordinary  witness,  the 
party  would  have  a  legal  right  to  do  this,  provided  the  subject  of  in- 
vestigation was  legitimate,  but  this  rule  does  not  apply  to  the  wife.  See 
Jones  v.  State,  38  Texas  Crim.  Rep.,  87.     There  are  matters  here  which 
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are  clearly  not  within  the  legitimate  sphere  of  cross-examination.  For 
instance,  the  wife  was  forced  to  testify  against  her  husband  that  after 
the  6th  of  July  he  was  selling  land  and  had  sold  some  five  or  six  hundred 
acres  of  it  with  a  view  of  moving  away,  and  that  he  had  arms,  guns  and 
pistols,  at  different  times  about  his  place  and  other  matters  that  are 
unnecessary  to  detail.  On  cross-examination  of  the  wife,  the  State  will 
be  held  to  matters  brought  out  in  chief.  See  Code  Crim.  Proc.,  art. 
735;Jones  v.  State,  51  Texas  Crim.  Eep.,  472,  101  S.  W.  Eep.,  995  (Ee- 
hearing  opinion)  ;  Messer  v.  State,  43  Texas  Crim.  Eep.,  97 ;  Washington 
V.  State,  17  Texas  Crim.  App.,  197;  Hoover  v.  State,  35  Texas  Crim. 
Eep.,  345 ;  Jones  v.  State,  38  Texas  Crim.  Eep.,  87 ;  Gaines  v.  State,  38 
Texas  Crim.  Eep.,  216;  Creamer  v.  State,  34  Texas,  173;  Greenwood  v. 
State,  35  Texas,  587;  Merritt  v.  State,  39  Texas  Crim.  Eep.,  70;  John- 
son V.  State,  28  Texas  Crim.  App.,  26;  Hamilton  v.  State,  36  Texas 
Crim.  Eep.,  375 ;  Owen  v.  State,  7  Texas  Crim.  App.,  332 ;  Eed  v.  State, 
39  Texas  Crim.  Eep.,  414 ;  Bluman  v.  State,  33  Texas  Crim.  Eep.,  64. 

The  theory  of  the  appellant,  as  made  by  his  wife's  testimony,  and  she 
seems  to  be  the  only  one  that  throws  any  light  upon  the  motive  or  the 
reason  for  this  killing,  was  that  he  believed  his  wife's  story  about  the 
matter;  had  no  reason  to  disbelieve  it,  and  if  her  testimony  was  to  be 
discredited  it  could  only  be,  if  even  to  that  extent,  that  she  never  made 
such  statement  to  him.  We  believe  this  contention  is  correct.  If  she 
made  this  statement  to  appellant  and  he  believed  it  and  acted  upon  it, 
to  him  it  was  true,  whether  in  fact  it  was  false  or  true.  That  the  in- 
sulting conduct  towards  appellant's  wife  in  this  case  was  the  real  cause, 
cannot  be  the  subject  of  doubt  from  reading  this  record.  These  parties 
had  been  neighbors  for  twenty  years  or  more,  on  friendly  terms  and  there 
was  no  occasion  and  none  is  shown,  why  there  should  have  been  any 
difference  between  them,  except  as  shown  by  the  testimony  of  appellant's 
wife.  And  if  in  fact  her  statement  to  him  was  untrue,  that  information 
was  never  conveyed  to  him  and  in  fact  no  one  can  read  this  record  and 
come  to  any  legitimate  conclusion  other  than  that  it  was  true ;  but  if  it 
was  a  mistake,  his  defensive  matter  against  murder  and  in  favor  of 
manslaughter  was  just  as  strong.  As  was  said  in  Jones  v.  State,  33 
Texas  Crim.  Eep.,  492:  "If  the  insulting  conduct  towards  Mrs.  Jones 
by  Veal  was  the  real  cause  of  the  homicide,  or  there  was  a  reasonable 
doubt  of  that  fact,  and  the  killing  occurred  at  the  first  meeting  after  the 
accused  had  been  informed  of  such  conduct,  and,  at  the  time  of  the 
killing,  appellant's  mind  was  in  such  a  state  of  anger,  rage,  or  resent- 
ment, as  to  render  it  incapable  of  cool  reflection,  then  his  offense  would 
be  of  no  higher  grade  than  manslaughter.  This  would  be  the  case  al- 
though such  insulting  conduct  had  never  occurred,  provided  appellant 
actually  believed  it  had.  The  homicide  on  the  trial  must  be  viewed 
from  the  standpoint  of  the  accused.  The  facts  and  circumstances  should 
be  analyzed  and  passed  upon  as  they  were  reviewed  by  him  at  the  time 
he  acted  upon  them.  If,  in  this  case,  appellant  believed  the  insulting 
conduct  communicated  to  him  by  his  wife,  actually   occurred  as  de- 
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tailed  by  her,  then  to  his  mind  such  conduct  was  a  reality,  and  the 
charge  should  have  been  so  framed  as  to  submit  this  important  issue  to 
the  jury.  Men  often  act  upon  the  most  important  affairs  and  interests 
in  life  upon  the  mistakes  of  fact.  They  often  risk  honor,  reputation, 
fortune  and  life  upon  mistakes  of  fact ;  of  course,  believing  at  the  time 
they  are  not  mistaken.  The  guilt  of  the  accused  party,  in  such  state 
of  case,  should  not  depend  upon  the  existence  or  non-existence  of  the  fact 
itself,  but  upon  the  circumstances  as  they  appeared  to  and  were  under- 
stood by  him  at  the  time  of  his  acting  upon  them.  Such  questions  are 
matters  of  fact  to  be  solved  by  the  jury  under  appropriate  instructions. 
That  the  insulting  conduct  had  or  had  not  occurred  would  have  been 
immaterial  if  she  had  so  informed  Jones,  and  he  believed  her.  If  the 
jury  should  believe  that  Mrs.  Jones  informed  her  husband  of  the  con- 
duct of  deceased  towards  her  and  that  his  passions  were  thereby  aroused 
to  the  extent  of  rendering  his  mind  incapable  of  cool  reflection,  and  that, 
while  his  mind  was  thus  inflamed,  he  shot  and  killed  Veal  upon  first 
meeting  with  him  after  receiving  such  information,  his  offense  would  be 
of  no  higher  grade  than  manslaughter.'^ 

That  the  above  extract  correctly  states  the  law  under  the  circum- 
stances, as  detailed  in  this  record,  would  not  admit  of  a  doubt  at  this 
date  in  Texas.  We  think  there  was  error  in  the  action  of  the  court  in 
permitting  the  State  to  go  out  into  matters  not  drawn  out  in  the  orig- 
inal examination  of  the  wife.  The  State  offered  to,  and  did  prove,  over 
appellant's  objection  by  Mrs.  John  Steen,  that  in  the  month  of  August, 
1906,  defendant  inquired  of  her  whether  she  had  seen  anybody  on  the 
first  day  they  threshed  wheat  that  came  out  of  his,  appellant's,  pasture 
and  stated  to  her  that  he  had  seen  where  someone  on  that  day  had 
crossed  his  fence.  The  witness  told  appellant  that  she  had  not  seen  any 
person  and  did  not  know  who  had  interfered  with  his  fence.  Many 
grounds  of  objection  are  stated  here,  which  are  unnecessary  to  repeat. 
The  State  also  permitted  John  Steen,  husband  of  the  former  witness, 
to  state  that  sometime  after  July  6,  1906,  appellant  inquired  of  him 
whether  he  knew  who  had  been  in  his,  appellant's,  pasture  that  day,  that 
he  had  seen  horse  tracks  crossing  his  fence  and  seemed  like  the  tracks 
had  come  back  into  Steen's  pasture,  and  Steen  told  appellant  he  had  not 
seen  any  party  and  did  not  know.  Various  objections  are  urged  to  this 
testimony.  What  this  had  to  do  with  the  case  we  do  not  understand. 
Under  the  ruling  of  this  court  in  Gaines  v.  State,  38  Texas  Crim.  Sep., 
this  testimony  was  inadmissible.  See  also  State  v.  Jones,  90  N.  C., 
702.  There  is  nothing  to  connect  this  testimony  with  the  reason  or 
motive  for  the  killing.  There  is  nothing  to  indicate  that  appellant  had 
ever  suspected  anything  wrong  between  deceased  and  his  wife  so  far  as 
we  can  ascertain,  and  there  is  no  fact  in  this  whole  record  which  in- 
dicates that  there  was  a  meeting  between  deceased  and  appellant's  wife, 
except  the  one  she  details,  and  she  testifies  positively  that  she  had  not  re- 
turned to  that  pasture  since  the  unfortunate  6th  of  July,  and  she  states 
as  a  reason  why  she  did  not  tell  her  husband  prior  to  the  time  she  did 
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inform  him,  was  that  deceased  had  threatened  to  take  her  husband's  life 
if  she  did  inform  him.  This  testimony  from  the  Steens^  was  clearly 
inadmissible.  This  disposes  of  some  other  matters  in  regard  to  the  in- 
troduction of  testimony  without  going  into  a  further  discussion  of  them. 

Error  is  assigned  upon  the  charge  on  manslaughter,  and  especially 
that  portion  of  it  which  informs  the  jury  that  the  passion  must  not  be 
the  result  of  a  former  provocation,  and  that  manslaughter  is  the  vol- 
untary homicide  committed  under  the  immediate  influence  of  sudden 
passion;  that  the  passion  must  arise  at  the  time  of  the  killing.  And 
further,  the  court  charged  the  jury  if  they  "found  at  the  time  of  the 
killing,  the  defendant  was  actuated  by  sudden  passion,  such  as  rendered 
his  mind  incapable  of  cool  reflection,  arising  from  his  belief  in  good  faith 
of  the  information  so  given  him  by  his  wife,  then  you  will  find  the  de- 
fendant guilty  of  manslaughter.^^ 

These  are  grouped  without  going  into  a  separate  discussion  of  them. 
These  matters  are  mainly  statutory,  but  as  has  often  been  held  do  not 
apply  where  the  facts  are  like  those  contained  in  this  record.  In  regard 
to  insulting  conduct  toward  a  female  relative  the  statute  provides  that 
it  is  adequate  cause  if  the  passion  be  engendered  thereby,  if  the  killing 
occurs  on  the  happening  of  the  insulting  conduct  or  as  soon  as  the  par- 
ties may  meet  after  the  slayer  has  been  informed  of  such  insulting  lan- 
guage or  conduct.  Xow,  appellant  was  not  present  when  the  insulting 
conduct  happened,  so  he  comes  within  the  second  clause, — the  killing 
must  occur  at  the  first  meeting  after  being  informed  of  these  matters, — 
and  he  would  be  entitled  to  a  verdict  for  manslaughter  if  he  was  ac- 
tuated by  such  passion  as  rendered  his  mind  incapable  of  cool  reflection. 
The  time  elapsing  between  the  happening  of  the  insulting  conduct  and 
meeting  with  the  party  giving  the  insult.  Has  nothing  to  do  with  the 
suddenness  of  the  passion.  And  the  court's  limiting  the  jury  to  the 
sudden  passion  happening  at  the  time  of  the  insult  is  a  fatal  error,  under 
our  authorities  wherever  that  question  has  been  discussed,  as  applied  to 
the  facts  of  this  case  so  far  as  we  are  aware.  The  court  was  not  en- 
tirely harmonious,  perhaps,  in  the  Orman  case  in  the  22  Texas  Crim. 
App.,  on  one  phase  of  the  question,  as  we  understand  it,  but  were  on  the 
main  proposition,  because  Judge  White  and  Judge  Willsou,  who  dis- 
agreed with  some  of  the  observations  of  Judge  Hurt  in  that  case,  have 
emphatically  written  the  other  way  in  cases,  and  some  of  them  occurring 
subsequent  to  the  Orman  case.  Wherever  the  insulting  conduct  is  re- 
lied upon  to  reduce  the  killing  to  manslaughter,  and  the  information  is 
conveyed  to  the  slaying  relative,  the  question  is  not  one  of  suddenness 
of  passion,  but  it  depends,  first,  upon  the  fact  that  he  was  so  informed ; 
and,  second,  that  at  the  time  of  the  killing  his  mind  was  incapable  of 
cool  reflection;  that  is,  the  condition  of  his  mind  as  to  its  incapacity 
for  cool  reflection  is  not  relegated  to  tliat  portion  of  the  statute  which 
requires  it  to  be  sudden,  for  that  only  applies  where  the  killing  occurs 
upon  the  happening  of  the  event.  Without  going  further  into  this 
question,  we  cite  in  support  of  this:     Bays  v.  State,  50  Texas  Crim. 
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Rep.,  548,  17  Texas  Ct.  Rep.,  981;  Eanes  v.  State,  10  Texas  Crim. 
App.,  421;  Niland  v.  State,  19  Texas  Crim.  App.,  166;  Williams  v. 
State,  24  Texas  Crim.  App.,  637 ;  Richardson  v.  State,  28  Texas  Crim. 
App.,  217;  Martin  v.  State,  40  Texas  Crim.  Rep.,  665;  and  Whaley  v. 
State,  9  Texas  Crim.  App.,  306. 

It  is  contended  that  the  law  of  self-defense  should  have  been  given. 
The  cases  are  on  a  remarkably  close  line  in  regard  to  this  matter,  but 
we  are  inclined  to  the  opinion,  under  our  authorities,  that  the  question 
under  the  facts  stated  is  not  presented.  The  only  eyewitness  testifies 
that  her  attention  was  called  to  deceased  by  his  calling  for  a  gun.  Look- 
ing up  she  observed  him  coming  rapidly  in  the  direction  of  her  camp; 
she  obtained  two  guns  and  went  meeting  him  with  the  guns.  As  she 
approached  the  deceased  with  the  guns,  she  observed  appellant  coming 
in  the  direction  of  the  deceased,  but  at  the  time  without  visibly  having 
arms.  Of  course,  the  movements  were  very  rapid,  and  when  he  reached 
the  deceased  and  the  witness,  he  had  his  pistol  and  began  firing,  and  con- 
tinued until  the  deceased  fell  to  his  knees.  As  this  matter  is  presented, 
it  puts  appellant  rather  in  the  attitude  of  chasing  the  deceased  to  pre- 
vent him  getting  to  the  camp  to  arm  himself.  It  is  true  that  he  stated 
at  the  time  that  he  would  not  have  killed  deceased  but  for  the  fact  that 
the  witness  brought  the  guns,  yet,  it  would  seem  that  he  was  rather 
chasing  or  pursuing  the  man  he  so  shortly  slew.  As  has  been  said  by 
this  couri;,  self-defense  is  a  defensive  and  not  an  aggressive  act.  TTie 
facts  of  this  pari;icular  point  are  very  unsatisfactory  indeed.  He  had 
the  right  to  approach  the  deceased  and  talk  with  him  about  this  matter 
and  to  go  armed  against  an  anticipated  assault  by  the  deceased  as  he 
had  threatened  to  make,  and  if  the  deceased  made  the  assault  or  attempt 
to  take  his  life,  appellant  did  not  forfeit  his  right  of  self-defense.  See 
Shannon  v.  State,  35  Texas  Crim.  Rep.,  2. 

It  is  made  to  appear  that  appellant  stated  that  he  approached  the 
deceased  in  order  to  talk  with  him.  If  the  chase  began  from  that  point, 
and  deceased  holloed  for  a  gun  and  appellant  followed  him  up,  it  would 
not  present  self-defense.  That  deceased  was  very  much  excited  is  shown 
by  all  the  evidence  bearing  upon  his  condition  at  the  time  of  the  homi- 
cide. We  are  of  opinion  that  the  testimony  is  hardly  sufficient  to  sug- 
gest the  theory  of  self-defense,  although  it  is  a  very  close  question.  The 
facts  upon  another  trial  may  be  brought  out  more  fully.  In  regard  to 
the  sufficiency  of  the  evidence  we  wish  to  say  that  the  State's  theory 
that  this  killing  may  have  occurred  for  some  other  reason  than  that 
imputed,  or  testified  by  the  wife,  has,  in  our  opinion,  no  standing  in  this 
record.  That  the  parties  had  been  friends  through  twenty  years  or  more 
is  thoroughly  established ;  that  they  had  been  neighbors  and  interchanged 
visits  abd  that  up  to  the  6th  of  July  there  had  been  no  break  in  the 
harmony,  and  so  far  as  appellant  was  concerned,  he  never  knew  of  that 
occurrence  until  the  17th  of  the  following  January.  Deceased  had  not 
been  to  appellant's  house  after  the  6th  of  July.  The  impartial  mind, 
in  our  judgment,  can  take  the  scene  and  the  occurrences  at  the  time  of 
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the  homicide  and  reach  no  other  conclusion  from  the  acts  and  utter- 
ances of  the  parties  at  the  time,  than  that  the  insult  to  Mrs.  Stewart 
was  the  foundation  for  the  killing.  When  appellant  had  shot  his  antag- 
onist to  his  knees,  that  antagonist,  facing  the  awful  solemnity  of  im- 
pending death,  reached  out  his  hand  to  his  slaying  adversary  with  the 
request  for  forgiveness,  and  the  friend  of  the  twenty  years  preceding, 
even  then,  under  those  circumstances,  extended  that  hand  in  forgive- 
ness. Having  obtained  this  forgiveness  of  the  man  whom  he  had  so 
fearfully  wronged,  he  turned  to  the  witness  and  interceded  that  she  pray 
for  him.  If  dying  declarations  are  sanctified  by  the  solemnity  of  ap- 
proaching death,  and  the  awfulness  that  envelopes  the  man  with  sanctity 
of  the  obligation  to  tell  the  truth,  here  we  have  a  dying  statement  of  the 
man  who  had  wronged  appellant,  in  conformity  of  the  statement  made 
by  the  wife.  Under  all  these  circumstances,  as  before  detailed,  and  as 
shovni  as  occurring  around  the  death  scene  of  this  tragedy,  there  occurs 
to  us  but  one  conclusion  and  that  is,  that  the  original  moving  cause  for 
this  homicide  was  as  detailed  by  Mrs.  Stewart.  No  more  solemn  cor- 
roboration could  well  have  been  obtained  than  was  given  by  her  insulter 
when  he  had  but  a  few  moments  to  live.  This  case  is  not  one  of  murder 
under  the  facts  detailed. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Ed  Choice  v.  The  State. 

No.  3914.     Decided  December  18.  1907. 

1.— Assanlt  With  Intent  to  Xurder— Bail— Practice  in  District  Court. 

Under  the  Act  of  the  Thirtieth  Legislature,  page  31,  section  2,  the  defendant 
had  the  right  to  remain  on  bail  during  his  trial  for  assault  with  intent  to  mur- 
der, and  the  action  of  the  court  in  forcing  him  into  the  custody  of  the  sheriff 
pending  his  trial  was  unauthorized  and  reversible  error. 

2. — Same — Charge  of  Court — Shooting  in  Crowd. 

Where  in  a  prosecution  for  assault  with  intent  to  murder,  the  indictment 
charged  the  defendant  with  an  assault  upon  two  certain  persons,  a  conviction 
must  be  predicated  upon  shooting  at  one  or  both  of  such  parties  with  intent  to 
kill,  and  a  charge  that  if  defendant  shot  into  a  crowd  which  embraced  these 
parties  with  a  specific  intent  to  k\\\  one  or  more  in  the  crowd,  was  error. 

S. — Same— Evidence — Conspiracy — ^Detective — ^Declaration  of  Third  Party. 

Upon  trial  for  assault  with  intent  to  murder  it  was  error  to  admit  in  evi- 
dence the  declaration  of  an  accomplice  to  a  third  party,  made  in  the  absence  of 
defendant,  that  he,  defendant  and  others  had  conspired  to  kill  the  hogs  of  the 
prosecutor,  out  of  which  transaction  the  assault  arose;  this  was  simply  a  narra- 
tion of  the  fact  that  a  conspiracy  had  been  entered  into,  without  showing  that 
the  same  still  existed,  and  was  not  made  in  furtherance  of  the  common  design; 
the  same  was  purely  hearsay  and  not  admissible,  as  the  statement  of  a  co-conspir- 
ator, or  to  corroborate  the  accomplice;  but  might  possibly  have  been  admissible 
to  show  that  the  declarant  was  a  detective. 
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Appeal  from  the  District  Court  of  Smith.  Tried  below  before  the 
Hon.  E.  W.  Simpson. 

Appeal  from  a  conviction  of  an  assault  with  intent  to  murder ;  pen- 
alty, four  years  imprisonment  in  the  penitentiary. 

The  facts  of  this  case  will  be  found  in  Spencer  v.  State,  52  Texas 
Crim.  Bep.,  289. 

R,  E,  C.  Butler  and  Fitzgerald  &  Butler,  for  appellant. — On  question 
of  admitting  the  statement  of  accomplice:  Clay  v.  State,  40  Texas 
Crim.  Eep.,  556;  Dungan  v.  State,  39  Texas  Crim.  Eep.,  115;  Cohea  v. 
State,  11  Texas  Crim.  App.,  153. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  assault 
with  intent  to  murder,  and  his  punishment  was  fixed  at  four  years  con- 
finement in  the  penitentiary. 

Prior  to  the  trial,  appellant  had  given  bond  for  his  appearance  before 
the  trial  court.  When  the  case  went  to  trial  appellant  was,  over  his 
objection,  placed  in  the  hands  of  the  sheriff  during  said  trial.  The  bills 
of  exception  state  various  grounds  why  this  was  error  and  detrimental 
to  him,  and  claim  the  benefit  of  the  Act  of  the  Thirtieth  Legislature, 
page  31,  which  authorized  him  to  go  upon  his  bail  during  his  trial. 
Section  2,  of  the  act  supra,  provides:  "That  where  the  defendant  in 
cases  of  felonies  is  on  bail  when  his  trial  commences,  the  same  shall  not 
thereby  be  considered  as  discharged  until  the  jury  shall  return  into  the 
court  a  verdict  of  guilty  and  the  defendant  taken  in  custody  by  the 
sheriff,  and  he  shall  have  the  same  right  to  have  and  remain  on  bail 
during  the  trial  of  his  case  and  up  to  the  return  into  court  of  such  ver- 
dict of  guilty,  as  under  the  law  he  now  has  before  the  trial  conmiences, 
but  immediately  upon  the  return  into  court  of  such  verdict  of  guilty, 
he  shall  be  placed  in  the  custody  of  the  sheriff  and  his  bail  be  considered 
as  discharged."  It  would  seem  from  a  reading  of  these  provisions  that 
appellant  had  the  right  to  remain  on  bail  during  his  trial,  and  that  the 
action  of  the  court  in  forcing  him  into  the  custody  of  the  sheriff,  pending 
his  trial,  was  unauthorized.  What  effect  this  may  have  had  upon  his 
case  before  the  jury  we  are  unable  to  say,  but  they  assessed  his  punish- 
ment at  four  years  in  the  penitentiary.  While  this  may  be,  the  statute 
guarantees  to  him  the  right  to  go  upon  bail,  free  from  restraint  by  the 
sheriff,  or  from  being  held  in  custody  by  the  sheriff,  while  his  trial  is 
in  progress.  The  statute  has  been  violated  in  one  of  its  essential  ele- 
ments beneficial  to  the  accused  party. 

The  indictment  charges  the  assault  to  have  been  made  upon  Jim  Wil- 
liams and  W.  D.  Lowry.  The  court  charged  the  jury  that  if  they  should 
find  from  the  evidence  that  appellant,  with  malice  aforethought,  shot 
at  Jim  Williams  and  W.  D.  Lowry  with  intent  to  kill  them,  etc.,  or  if 
they  should  find  that  defendant,  with  such  malice  aforethought,  shot  at 
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a  crowd  with  a  gun  or  pistol,  two  of  whom  were  Jim  Williams  and  W.  D. 
Lowry,  with  the  specific  intent  to  kill  one  or  more  in  the  crowd,  etc. 
♦  ♦  *  that  he  ould  he  guilty  of  assault  with  intent  to  murder.  Ex- 
ception was  reserved  to  this  portion  of  the  charge.  We  believe  the 
exception  to  this  charge  is  well  taken.  Appellant  was  charged  with 
shooting  at  two  parties  and  the  conviction  must  be  predicated  upon 
shooting  at  one  or  both  of  those  parties  with  the  intent  to  kill.  He 
should  not  be  convicted  for  shooting  at  any  other  party  in  the  crowd  if 
there  were  more  than  these,  and  the  evidence  shows  there  was.  See 
Brown  v.  State,  16  Texas  Crim.  App.,  197. 

Bills  of  exception  were  reserved  to  the  ruling  of  the  court  admitting 
statements  made  by  Eeece  Post  to  Gus  Lott  and  by  the  same  witness  to 
Will  Phillips,  and  also  statements  by  the  same  witness  to  Jim  Williams. 
One  of  these,  perhaps,  is  sufficient  to  illustrate  the  three  bills  of  excep- 
tion. Gus  Lott  was  permitted  to  testify  that  on  Sunday  morning  before 
the  alleged  assault  with  intent  to  kill  that  he  had  a  conversation  with 
Beece  Post  in  which  Eeece  Post  told  him  that  Dave  Choice  and  the  said 
Post  had  entered  into  an  agreement  by  which  they,  meaning  Dave  Choice 
and  others  would  go  to  the  hog  pen  of  Jim  Williams  and  kill  his  hogs. 
This  was  admitted  by  the  court  on  the  theory  that  a  conspiracy  had  been 
shown  between  D.  D.  Choice,  appellant,  Dave  Spencer  and  Eeece  Post 
to  do  the  very  thing  that  Post  told  Lott  they  were  going  to  do  and  that 
this  was  the  declaration  of  a  co-conspirator  pending  the  conspiracy  and 
which  was  still  in  existence  at  the  time  the  statements  were  made  and 
before  its  final  consummation.  It  is  a  very  serious  question  whether  the 
conspiracy  was  pending  or  not,  but  concede  it  was,  we  are  of  opinion 
this  testimony  was  not  admissible  as  against  appellant.  It  was  not  in 
furtherance  of  any  design ;  it  was  just  simply  a  narration  of  the  fact  that 
a  conspiracy  had  been  entered  into  between  them  to  kill  hogs  belonging 
to  another  party.  Wherever  there  is  an  attempt  or  an  offer  to  use  the 
statements  of  one  co-conspirator  against  another,  made  in  the  absence 
of  the  other,  it  will  be  rejected  unless  the  statements  or  the  acts  are  in 
furtherance  of  the  common  design.  Tlie  fact  that  Post  told  Lott  that 
he  and  another,  or  others,  were  going  to  kill  hogs,  was  not  in  further- 
ance of  the  common  design  and  it  would  not  be  used  against  the  alleged 
absent  co-conspirator,  nor  could  Post  corroborate  himself  by  the  use  of 
this  character  of  evidence.  It  is  purely  hearsay  and  should  have  been 
rejected.  If  admitted  to  assist  in  showing  that  he  was  a  detective  there 
might  have  not  been  error.  For  discussion  of  this  question  see  Spencer 
V.  State,  this  day  decided.     It  is  unnecessary  to  discuss  the  other  bills. 

For  the  errors  mentioned,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 
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C.  A.  Morris  v.  The  State. 

No.  3837.     Decided  December  18,  1907. 

Forgery — Charge  of  Court — ^Variance. 

Where  upon  trial  for  passing  a  forged  instrument  the  evidence  showed  that  the 
defendant  did  not  pass  said  instrument  to  the  party  alleged  in  the  indictment  but 
to  another  not  named  therein,  the  prosecution  must  fail ;  and  the  charge  of  the 
court  which  authorized  a  conviction  if  defendant  undertook  to  pass  the  instru- 
ment upon  either  the  party  alleged  in  the  indictment  or  the  one  the  proof  showed 
he  passed  it  to,  was  also  reversible  error. 

Appeal  from  the  District  Court  of  Jeflferson.  Tried  below  before  the 
Hon.  E.  A.  McDowell,  Special  Judge. 

Appeal  from  a  conviction  of  passing  a  forged  instrument ;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

r.  B,  Ridgell,  for  appellant. — On  question  of  variance  State  v.  Hunt- 
ley, 34  S.  W.  Hep.,  923. 

P.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — Appellant  was  convicted  for  at- 
tempting to  pass  a  forged  instrument  to  one  Webber.  The  evidence  shows 
it  was  passed  to  Fisher.  Webber  and  Fisher  were  both  employed  in  the 
same  business,  one  as  sort  of  head  clerk,  and  the  other  as  a  salesman. 
Appellant  went  into  the  house  to  make  a  purchase  and  dealt  with 
Fisher;  he  passed  the  check  to  Fisher  who  was  working  down  stairs. 
Fisher  took  it  up  to  Webber,  whose  business,  it  seems,  was  to  o.  K.  checks 
presented  to  their  house. 

The  court  charged  the  jury  that  if  they  should  find  beyond  a  reason- 
able doubt  that  the  instrument  was  attempted  to  be  passed  to  Frank 
Webber  that  it  was  incumbent  upon  the  State  to  establish  beyond  a  rea- 
sonable doubt  that  said  instrument  was  passed  to  Webber  and  if  they 
should  find  from  the  evidence  that  appellant  attempted  to  pass  it  to 
Fisher  and  also  to  Webber  it  would  make  no  difference  to  which  of  said 
witnesses  it  was  first  offered,  provided  it  was  in  fact  attempted  to  be 
passed  to  Webber,  and  if  they  should  have  a  reasonable  doubt  as  to 
whether  the  said  instrument  was  attempted  to  be  passed  to  Webber,  they 
should  give  appellant  the  benefit  of  the  doubt  and  acquit. 

Appellant  requested  the  court  to  charge  the  jury  that  inasmuch  as 
the  attempt  was  made  to  pass  it  to  Webber  and  the  testimony  shows  that 
if  the  defendant  attempted  to  pass  the  instrument  at  all,  it  was  on  a  dif- 
ferent person  and  not  on  the  person  alleged,  and  for  said  reason  they 
would  not  consider  the  second  count.  We  believe  that  this  charge  should 
have  been  given,  and  that  the  courf  s  charge  as  given  was  confusing  and 
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authorized  the  jurv  to  convict  if  he  undertook  to  pass  it  upon  either  Web- 
ber or  Fisher,  but  if  there  was  a  doubt  as  to  whether  he  undertook  to 
pass  it  to  Webber  they  should  acquit.  The  evidence  shows  tlmt  he  did 
not  undertake  to  pass  the  check  to  Webber  but  did  to  Fisher,  and  Fisher 
after  receiving  it  carried  it  upstairs  and  delivered  it  to  Webber.  Under 
the  authority  of  Huntly  v.  State,  34  S.  W.  Eep.,  923,  this  judgment  must 
be  reversed.  The  proof  did  not  sustain  the  allegation,  for  the  State's 
case  is  that  appellant  passed  the  instrument  to  Fisher,  and  Webber  was 
not  known,  as  far  as  appellant  is  concerned,  in  the  matter  until  after 
Fisher  had  given  it  to  Webber. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Dave  Spencer  v.  The  State. 

No.  3915.     Decided  December  18,  1907. 

1. — ^Assault  With  Intent  to  Xurder — ^Appearance  Bond — ^Practice  in  District 
Conrt. 
Where  upon  trial  for  assault  with  intent  to  murder,  the  court  during  the  trial 
of  the  cause  directed  the  sheriff  to  place  defendant  in  jail,  he  having  executed 
bond  as  required  by  law,  there  was  error,  as  under  the  Act  of  the  Thirtieth 
Legislature,  page  31,  he  could  remain  on  bail  during  the  trial,  and  until  the 
return  of  the  verdict  of  guilty. 

8. — Same— Accomplice — ^Detective — ^Evidence. 

Where  upon  trial  for  assault  with  intent  to  murder,  a  State's  witness  testified 
that  he  had  a  conversation  shortly  before  the  alleged  assault,  with  one  of  de- 
fendant's alleged  co-conspirators,  who  had  testified  for  the  State,  in  which  the 
latter  told  him  that  defendant  and  others  would  go  to  the  hog  pen  of  prosecutor 
and  kill  the  prosecutor's  hogs;  and  the  court  admitted  this  testimony  on  the 
ground  that  the  State  had  already  shown  a  conspiracy  between  defendant  and 
said  co-conspirator  and  others,  to  kill  prosecutor's  hogs  and  kill  any  one  who 
interfered,  and  that  this  testimony  was  the  declaration  of  a  co-conspiratoi  made 
before  the  crime  was  committed.  Held,  that  an  accomplice  cannot  be  cor- 
roborated by  his  own  statement,  and  that  the  testimony  was  not  admissible  for 
that  purpose,  but  might  be  admissible  as  the  statementf  of  a  detective,  said  co- 
conspirator having  informed  prosecutor  of  said  conspiracy,  before  it  was  carried 
out 

3. — Same — Charge  of  Court — Limiting  Testimony. 

Where  on  the  trial  of  felony,  testimony  was  admitted  of  a  conspiracy  between 
the  defendant  and  others,  by  a  witness  under  the  theory  that  he  was  a  detec- 
tive, and  who  testified  as  to  the  formation  of  such  conspiracy,  and  who  testified 
not  as  an  accomplice,  such  testimony  should  be  limited  by  a  charge  of  the  court 
to  the  purpose  for  which  it  was  admissible. 

4. — Same — ^Evidence — ^Husband  and  Wife — Codefendant. 

Upon  trial  for  assault  with  intent  to  murder,  it  was  error  to  permit  the  wife 
of  a  codefendant,  who  was  indicted  for  the  same  offense  but  by  different  indict- 
ment, to  testify  against  the  defendant,  her  husband  not  having  testified  and  his  case 
being  still  pending. 

5. — Same — Charge  of  Court — ^Accomplice. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  facts  were  apparent 
from  the  evidence  that  a  State's  witness  who  testified  was  an  accomplice,  there 
Vol.  52  Crim.— 19 


Digitized  by 


Google 


290  52  Texas  Criminal  Eeports.  [Tyler, 

wnH  no  error  in  the  charge  of  the  court  instructing  the  jury  that   he  was  an 
accomplice. 

6.— Same— Charge  of  Court— Speolfic  Allegation  in  Indictment. 

Where  in  a  prosecution  for  assault  to  murder,  the  indictment  specifically 
alleged  that  defendant  shot  at  one  certain  party,  it  was  error  to  charge  that  if 
defendant  with  intent  to  kill  said  party,  or  some  one  in  the  crowd,  shot  said 
party,  etc. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  the 
Hon.  E.  W.  Simpson. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

R.  H,  C.  Butler  and  Fitzgerald  &  Butler,  for  appellant. — On  question 
of  corroboration  of  accomplice:  Clay  v.  State,  40  Texas  Crim.  Eep., 
556 ;  51  S.  W.  Eep.,  212,  and  authorities  cited  in  the  opinion.  On  ques- 
tion of  admitting  testimony  of  wife  of  codefendant,  counsel  cited  the 
cases  set  out  in  the  opinion.  On  question  of  assuming  that  State's  wit- 
ness was  an  accomplice:  Bell  v.  State,  39  Texas  Crim.  Sep.,  677;  47 
S.  W.  Eep.,  1010.  On  question  of  charge  of  court  as  to  defendant  shoot- 
ing in  a  crowd,  etc.,  counsel  cited  cases  named  in  the  opinion. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BEOOKS,  Judge. — ^Appellant  was  convicted  of  an  assault  with  intent 
to  murder  one  Jim  Williams,  and  his  punishment  assessed  at  confine- 
ment in  the  penitentiary  for  five  years. 

Appellant's  first  ground  of  the  motion  for  a  new  trial  complains  that 
the  court  erred  in  remanding  the  defendant  to  the  custody  of  the  sheriflf 
and  directing  the  sheriff  to  place  said  defendant  in  jail  during  the  trial 
of  the  cause,  defendant  having  executed  bond  for  his  appearance  as  re- 
quired by  law.  The  Acts  of  the  Thirtieth  Legislature,  page  31,  entitle 
appellant,  where  he  is  under  bond,  as  the  record  in  this  case  shows,  to 
remain  on  bail  during  the  trial  of  his  case  and  up  to  the  return  into 
court  of  a  verdict  of  guilty,  and  the  court  erred  in  remanding  appellant 
to  custody. 

The  facts  in  this  case,  in  substance,  show  the  following :  Eeece  Post, 
Ed  Choice,  D.  D.  Choice,  and  Dave  Spencer  (appellant),  according  to 
the  testimony  of  the  said  Eeece  Post,  formed  a  conspiracy  to  steal  the 
hogs  belonging  to  the  prosecuting  witness,  Jim  Williams.  The  said 
prosecuting  witness  testified  to  the  above  facts,  in  substance,  and  further 
stated  that  the  said  Eeece  Post  told  Gus  Lott  the  same  facts,  and  Gus 
Lott  told  Eeece  Post  to  go  and  let  the  prosecuting  witness,  Williams, 
know  about  it,  and  said  Post  informed  Williams  that  said  parties  would 
come  armed  to  his  pen,  which  was  located  in  the  woods  and  if  he  resisted 
their  eflports  to  take  the  hogs,  that  they  would  fight  and  kill  him.  The 
witness,  Williams,  went  to  the  place  where  the  hogs  were,  in  company 
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with  his  son  and  the  constable,  named  Lowry.  When  they  got  within 
twenty  steps  of  the  hog  pen  they  saw  Ed  Choice.  The  constable  told 
him  to  throw  up  his  hands,  or  something  of  that  sort,  and  Choice 
turned  around  and  fired  his  gun  immediately.  "Mr.  Lowry  and  I  fired 
our  guns  and  covered  everything  in  smoke,  and  I  run  up  to  the  fence 
and  saw  Dave  Spencer  and  D.  D.  Choice  in  the  pen,  and  as  I  was  raising 
my  pistol  they  fired  at  me.  Ed  Choice  shot  towards  us,  but  shot  over 
us.  I  don't  think  I  was  over  ten  steps  from  the  pen,  when  the  others 
began  to  shoot  their  guns.  They  were  shooting  pistols.  Ed  Choice  was 
shooting  a  shotgun.  After  the  firing  took  place  we  got  through  the 
fence  and  went  to  the  pen,  and  they  had  run  off  across  the  field.  This  is 
a  sufficient  statement  of  the  facts  to  illustrate  the  points  necessary  to  be 
passed  on  in  this  record. 

Bill  of  exceptions,  No.  2,  shows  that  while  the  witness,  Gus  Lott,  was 
on  the  stand,  in  behalf  of  the  State,  he  was  permitted  to  testify  that  on 
Sunday  morning  before  the  alleged  assault  with  intent  to  kill  was  com- 
mitted, that  he  had  a  conversation  with  Beece  Post,  in  which  Eeece  Post 
told  him  that  Dave  Choice  and  the  said  Post  had  entered  into  an  agree- 
ment by  which  they,  meaning  Dave  Choice,  Reece  Post  and  others,  would 
go  to  the  hog  pen  of  Jim  Williams  and  kill  his  hogs.  Defendant  objected 
to  said  testimony  because  it  was  hearsay,  immaterial  and  irrelevant,  and 
because  same  did  not  tend  to  show  any  conspiracy  on  the  part  of  this 
defendant  to  commit  an  assault  with  intent  to  kill,  and  because  it  was 
improper  to  admit  as  testimony  statements  made  by  Eeece  Post  to  the 
witness  Lott,  in  the  absence  of  defendant,  and  because  said  statements 
were  the  statements  of  an  accomplice  or  co-conspirator  made  to  another 
person  in  the  absence  of  defendant  and  not  in  the  furtherance  of  the 
common  design,  and  because  it  was  not  shown  that  this  defendant  knew 
of  said  purported  conversation  between  Dave  Choice  and  Eeece  Post, 
and  because  said  testimony  could  not  be  offered  to  corroborate  an  accom- 
plice. The  court  allows  the  bill  with  this  qualification:  "This  testi- 
mony was  admitted  after  the  State  had  shown  that  Ed  Choice,  Dave 
Spencer  and  D.  D.  Choice  and  Eeece  Post  were  at  the  pen  and  acting 
together  and  the  State's  theory  was,  and  the  evidence  of  Eeece  Post 
showed,  that  there  was  a  conspiracy  entered  into  by  the  above  together 
with  Dave  Choice  to  go  to  the  pen  and  steal  the  hogs  and  kill  anyone  who 
interferred,  and  this  testimony  was  a  declaration  of  a  co-conspirator 
before  the  consummation  of  the  design  and  while  the  conspiracy  was 
still  in  progress. 

Bill  of  exceptions.  No.  3,  shows  that  the  State  was  permitted  to  prove 
by  Will  Phillips  substantially  the  same  conversation  the  prosecuting  wit- 
ness had  with  Eeece  Post,  and  the  judge  approves  the  bill  with  the  same 
qualification  above  quoted.  This  testimony  was  not  admissible  for  the 
purpose  that  the  learned  judge  suggests.  An  accomplice  cannot  be  cor- 
roborated by  proving  statements  made  by  him  in  the  absence  of  the 
party  against  whom  he  is  testifying,  and  hence  the  testimony  was  not 
admissible  for  the  purpose  for  which  it  was  introduced,  but  the  testimony 
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is  admissible  for  the  purpose  of  sbovring  that  the  witness,  Post,  is  not  an 
accomplice,  but  is  merely  a  detective.  When  admitted  for  this  purpose, 
the  testimony  should  be  limited  in  the  charge  of  the  court  for  the  sole 
purpose  for  which  it  is  admissible,  and  the  jury  should  be  expressly  told 
that  it  could  not  be  used  to  corroborate  the  accomplice,  if  they  thought 
or  decided  that  Beece  Post  was  an  accomplice  and  not  a  detective.  See 
Clay  V.  State,  40  Texas  Crim.  Eep.,  556 ;  51  S.  W.  Bep.,  212 ;  Dungan  v. 
State,  39  Texas  Crim.  Bep.,  115,  and  Cohea  v.  State,  11  Texas  Crim. 
App.,  153 ;  and  other  authorities  will  be  found  in  later  decisions  of  this 
court. 

Bill  of  exceptions,  No.  5,  complains  that  the  court  permitted  Anna 
Choice  to  testify  to  criminative  facts  against  appellant  in  this  case  wheij 
her  husband  was  indicted  for  the  same  offense  but  by  different  indict- 
ment. The  testimony  of  the  wife  was  criminative  evidence  and  we  do 
not  deem  it  necessary  to  copy  same.  Her  husband  did  not  testify  in  the 
case,  and  furthermore  his  case  is  not  disposed  of  until  this  court  finally 
acts  upon  it,  hence  it  was  error  to  permit  the  wife  to  testify.  See  Daffin 
V.  State,  11  Texas  Crim.  App.,  7G,  and  Dungan  v.  State,  39  Texas  Crim. 
Bep.,  115,  above  cited. 

Appellant's  seventh  ground  of  his  motion  for  a  new  trial  complains 
that  the  court  erred  in  charging  that  the  witness,  Beece  Post,  was  an 
accomplice,  instead  of  submitting  that  question  to  the  jury.  We  have 
frequently  held  it  was  proper  where  the  facts  are  apparent  to  so  charge 
a  jury. 

The  evidence  in  this  case  presents  two  theories:  One  was  that  the 
witness,  Post,  was  a  detective,  and  the  other,  that  he  was  an  accom- 
plice. The  court  should  have  charged  on  both  theories.  If  he  is  a  de- 
tective his  testimony  does  not  have  to  be  corroborated ;  if  he  is  an  accom- 
plice, it  does. 

Appellant  further  complains  that  the  court  erred  in  instructing  the 
jury  that  they  might  convict  the  defendant  in  the  event  he  shot  at  Jim 
Williams,  or  in  the  event  he  shot  at  a  crowd  in  which  Jim  Williams  was 
with  intent  to  kill  him,  Jim  Williams,  or  some  one  in  the  crowd.  There 
being  a  specific  allegation  in  the  indictment  that  appellant  shot  at  Jim 
Williams,  it  was  error  for  the  court  to  permit  a  conviction  for  shooting 
at  some  one  else.  If  the  indictment  had  charged  that  appellant  shot  at 
a  crowd,  naming  them,  which  included  Jim  Williams,  then  the  charge 
might  have  been  appropriate,  but  where  there  is  a  specific  allegation  of 
intent  to  kill  one  man,  appellant  cannot  be  convicted  of  assault  with 
intent  to  murder  for  killing  another.  See  Brown  v.  State,  16  Texas 
Crim.  App.,  197,  and  Butherford  v.  State,  13  Texas  Crim.  App.,  92. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 
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Jefp  Walkee  v.  The  State. 

No.  3724.     Decided  December  18,  190?; 
1. — ^Looal  Option — ^Indictment. 

Where  in  a  prosecution  for  a  violation  of  the  local  option  law,  the  indictment 
was  in  the  usual  form  approved  by  this  court,  the  same  was  sufficient. 

2.— Same— Evidence— Publication— Ccrtiflcate  of  Connty  Jndge. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  certificate  of 
the  county  judge  of  the  publication  declaring  the  result  of  the  election  for  the 
time  required  by  law,  contained  a  statement  that  the  election  was  legally  held, 
etc.,  and  the  bare  repetition  of  what  had  been  done,  the  admission  in  evidence  of 
such  additional  statement  in  the  certificate  could  not  have  injured  the  de- 
fendant. 

8. — Same— CertllLcate  of  Jndgre — ^Dictation  to  Clerk. 

The  mere  fact  that  the  clerk  did  the  manual  labor  of  transcribing  the  order 
of  publication  upon  the  minutes,  either  from  the  copy  furnished  by  the  county 
judge  or  under  his  dictation  and  direction,  would  pot  vitiate  the  certificate,  and 
the  same  was  admissible  in  evidence  upon  trial  for  a  violation  of  the  local  option 
law. 

4. — Same— Cbarge  of  tbe  Court — Criminal  Intent. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  the  defendant  received  whisky  by  express  C.  O.  D.  and  took  money  from  a 
third  party,  delivering  to  said  party  certain  portions  of  the  whisky  for  the  money 
theretofore  advanced,  the  same  constituted  a  sale  in  violation  of  the  law,  and 
requested  charges  as  to  the  intention  of  defendant  were  correctly  refused. 

6.— Sam^— Additional  Charge  of  Court. 

There  was  no  error  in  the  court  giving  an  additional  explanatory  charge  to 
the  jury. 

Appeal  from  the  County  Court  of  Upshur.  Tried  below  before  the 
Hon.  Albert  Maberry. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Warren  &  Briggs,  for  appellant. — On  question  of  judge^s  certificate: 
Ladwig  V.  State,  40  Texas  Crim.  Eep.,  585 ;  Dreschel  v.  State,  35  Texas 
Crim.  Eep.,  577 ;  Cames  v.  State,  50  Texas  Crim.  Rep.,  282 ;  17  Texas 
Ct.  Eep.,  526 ;  Jones  v.  State,  38  Texas  Crim.  Eep.,  533.  On  question 
of  criminal  intent :  Landis  v.  State,  10  Texas  Crim.  App.,  63 ;  Staples 
V.  State,  14  Texas  Crim.  App.,  136.  On  question  of  agency:  Givens 
V.  State,  91  S.  W.  Eep.,  1090. 

F.  J.  McCord,  Assistant  Attorney-General,  and  W.  W.  Sanders,  County 
Attorney,  for  the  State. — On  question  of  indictment :  Key  v.  State,  37 
Texas  Crim.  Eep.,  77;  Covington  v.  State,  51  Texas  Crim.  Eep.,  48;  100 
S.  W.  Eep.,  368.  On  question  of  criminal  intent :  Chaplin  v.  State,  7 
Texas  Crim.  App.,  87;  Patrick  v.  State,  78  S.  W.  Eep.,  947;  art.  46 
Penal  Code.  On  question  of  agency:  Treadway  v.  State,  42  Texas 
Crim.  Sep.,  466. 
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BROOKS,  Judge. — Appellant  was  convicted  for  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and  twenty  days 
confinement  in  the  county  jail. 

Appellants  first  ground  of  the  motion  for  a  new  trial  complains  that 
the  court  erred  in  failing  to  quash  the  indictment.  The  indictment  -is 
in  the  usual  form,  as  has  been  held  on  various  occasions  by  this  court. 

The  sixth  ground  of  the  motion  complains  that  the  court  erred  in  per- 
mitting to  be  introduced  the  certificate  of  the  county  judge  to  the  effect 
that  the  order  declaring  the  result  of  the  election  had  been  published, 
first,  because  there  is  no  allegation  in  the  indictment  to  authorize  such 
evidence;  second,  the  county  judge  did  not  enter  said  certificate  on  the 
minutes  of  the  commissioners  court,  but  that  said  certificate  was  made 
out  by  the  county  judge,  which  was  filed  by  the  county  clerk  and  by  him 
recorded  in  the  minutes  of  the  commissioners  court;  third,  because  the 
certificate  of  the  county  judge  does  not  show  that  the  order  declaring  the 
result  of  the  election  was  published  by  the  county  judge  of  Upshur 
County  or  by  his  order;  fourth,  because  the  certificate  shows  the  com- 
missioners court  published  the  result ;  fifth,  because  the  certificate  certi- 
fies that  the  election  was  legally  held,  and  that  the  order  declaring  the 
result  of  the  election  was  made  by  the  commissioners  court  and  that  local 
option  is  in  effect,  all  of  which  is  unauthorized  by  law,  and  is  prejudicial 
to  the  defendant.  The  order  in  question  is  as. follows:  "I,  M.  B. 
Briggs,  County  Judge  of  Upshur  County,  Texas,  do  hereby  certify  that 
on  the  29th  day  of  August,  A.  D.,  1903,  an  election  in  accordance  with 
the  laws  of  the  State  of  Texas  was  held  under  and  by  virtue  of  an  order 
of  the  commissioners  court  of  Upshur  County,  Texas,  heretofore  duly 
made  and  published,  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  sh$ill  be  prohibited  within  the  limits  of  Upshur  County,  Texas; 
and  thereupon  the  commissioners  court  of  Upshur  County,  Texas,  on 
September  9,  1903,  did  pass  and  published  an  order  declaring  the  result 
of  said  election  prohibiting  the  sale  of  intoxicating  liquors  within  the 
limits  of  said  Upshur  County,  Texas,  and  thereafter,  to  wit:  the  11th, 
18th  and  25th  days  of  September,  A.  D.,  1903,  and  the  2d  and  9th  days 
of  October,  1903,  said  order  was  duly  published  in  the  Searchlight,  a 
newspaper  of  general  circulation,  published  in  Gilmer,  Upshur  County, 
Texas,  said  order  having  been  duly  published  as  required  by  law  and  in 
conformity  therewith,  said  election  was  legally  held  in  Upshur  County, 
and  a  majority  of  the  votes  being  for  prohibition,  it  was  declared  that 
local  option  should  be  in  effect  in  said  Upshur  County,  Texas,  and  there- 
after the  sale  of  intoxicating  liquors  shall  be  prohibited  in  said  Upshur 
County,  Texas. 

"Therefore,  in  accordance  with  said  order,  I  declare  prohibition  in 
full  force  and  effect  in  Upshur  County,  Texas,  after  October  10,  1903. 
To  all  of  which  witness  my  official  signature,  this  the  10th  day  of 
October,  1903.  M.  B.  Briggs,  County  Judge,  Upshur  County,  Texas. 
Filed  tliis  October  10,  A.  D.,  1903,  at  10  o'clock,  a.  m.  J.  W.  Wall, 
County  Clerk,  Upshur  County,  Texas.*' 
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Article  3391  of  the  Civil  Statutes,  authorizing  the  above  certificate, 
reads  as  follows :  **The  order  of  court  declaring  the  result  and  prohibit- 
ing the  sale  of  such  liquors  shall  be  published  for  four  successive  weeks 
in  some  newspaper  published  in  the  county  wherein  such  election  has 
been  held,  which  newspaper  shall  be  selected  by  the  county  judge  for 
that  purpose.  If  there  is  no  newspaper  published  in  the  county,  then 
the  county  judge  shall  cause  publication  to  be  made  by  posting  copies 
of  said  order  at  three  public  places  within  the  prescribed  limits  for  the 
aforesaid  length  of  time.  The  fact  of  publication  in  either  mode  shall 
be  entered  by  the  county  judge  on  the  minutes  of  the  commissioners 
court.  And  entry  thus  made,  or  a  copy  thereof  certified  under  the  hand 
and  seal  of  the  clerk  of  the  county  court  shall  be  held  suflBcient  prima 
facie  evidence  of  such  fact  of  publication.^'  The  order  is  merely  evidence 
of  the  fact. of  publication,  for  the  time  required  by  law  and,  therefore, 
any  other  statements  by  the  county  judge  in  a  certificate  would  not  be 
admissible  as  evidence  and  ought  not  to  be  contained  in  the  certificate. 
Therefore,  that  portion  of  the  certificate  which  certifies  that  '^the  elec- 
tion was  legally  held,  and  a  majority  of  the  votes  being  for  prohibition, 
it  was  declared  that  local  option  shall  be  in  effect  in  said  Upshur  County, 
Texas,'*  ought  not  to  have  been  placed  in  said  certificate,  but  in  the  light 
of  this  record,  this  was  merely  a  bare  repetition  of  what  had  been  done 
and  could  not  have  injured  appellant. 

The  only  other  question  we  deem  necessary  to  review  is  whether  or  not 
the  county  judge  could  write  out  the  certificate  or  dictate  same  and  have 
the  clerk  copy  the  same  upon  the  minutes  of  the  commissioners  court. 
We  hold  that  he  could.  The  mere  fact  that  the  clerk  did  the  manual 
labor  of  transcribing  the  order  upon  the  minutes,  either  from  the  copy 
furnished  by  the  county  judge,  or  wrote  the  order  upon  the  minutes 
under  dictation  of  the  county  judge,  there  being  no  question  or  cavil  over 
the  fact  that  the  county  judge  was  directing  the  entry  of  the  certificate, 
would  not  vitiate  the  certificate.  There  could  be  no  merit  in  the  insist- 
ence that  the  county  judge  should,  with  his  own  hand,  write  the  cer- 
tificate upon  the  minutes,  unless  the  merit  lay  in  the  fact  that  every- 
body knew  the  handwriting  of  the  county  judge.  The  pith  and  point  of 
the  whole  matter  lies  in  the  fact  that  in  the  official  capacity  the  certificate 
is  entered  or  caused  to  be  entered  by  the  man  who  is  acting  county 
judge  at  the  time  it  is  necessary  to  make  the  certificate.  We  have  held 
that  any  county  judge  can  make  the  certificate  whether  he  be  the  one 
that  presided  over  the  commissioners  court  at  the  time  the  election  was 
held  or  not.  SeeXrockett  v.  State,  40  Texas  Crim.  Bep.,  173.  If  any 
county  judge  can  enter  the  order,  as  held  in  the  above  cited  case,  then 
certainly  there  is  no  merit  in  the  contention  that  the  county  judge  has 
to  enter  the  order  with  his  own  hand.  We  accordingly  hold  that  the 
certificate  was  sufficient. 

Appellant  requested  the  court  to  give  the  following  charge:  "I  charge 
you  that  there  can  be  no  crime  without  a  criminal  intent  and  in  this  case 
if  you  should  find  that  the  defendant  let  the  witness,  Ed  Hitt,  have  the 
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whisky  as  alleged,  if  he  did  so,  but  that  in  doing  so,  he  did  not  intend 
to  sell  the  whisky,  then  you  must  acquit  the  defendant,  or  if  you  have  a 
reasonable  doubt  as  to  whether  he  intended  to  sell  the  whisky,  you  must 
acquit/' 

Appellant  also  requested  the  following  charge!  "If  you  should  find 
that  the  defendant  ordered  one  gallon  of  whisky  to  be  sent  to  him  at  Bet- 
tie,  Texas,  C.  0.  D.,  and  that  he  ordered  same  in  good  faith  for  medical 
purposes  only  and  shall  further  find  that  thereafter  and  before  said 
whisky  was  delivered  the  witness,  Ed  Hitt,  offered  to  go  in  with  him  and 
take  one  quart  of  the  whisky,  to  which  the  defendant  agreed  and  said  Hitt 
gave  him  $1,  being  one  quarter  of  the  price  of  said  gallon  of  whisky  and 
that  the  defendant  took  said  whisky  from  the  express  oflfice  and  Ed  Hitt 
took  one  quart  of  same,  and  shall  further  find  that  the  defendant  did  not 
intend  to  sell  to  said  Hitt  said  quart  of  whisky  and  did  not  believe  that 
said  facts  constitute  a  sale,  then  you  must  acquit  him/'  Neither  of 
these  charges  are  correct  in  this  case,  and  the  court  did  not  err  in  refus- 
ing same.  We  have  frequently  held  that  where  one  receives  whisky  by 
express  C.  0.  D.,  and  takes  money  from  a  third  party,  delivering  said 
third  party  certain  portions  of  the  whisky  for  the  money  theretofore  ad- 
vanced, that  these  facts  constitute  a  sale  of  whisky  in  violation  of  the 
local  option  law.  See  Treadway  v.  State,  42  Texas  Crim.  Bep.,  466 ;  80 
S.  W.  Bep.,  1015;  2  Texas  Ct.  Bep.,  415,  and  13  Texas  Ct.  Bep.,  520. 

This,  we  think,  disposes  of  all  appellant's  contentions  that  we  deem 
necessary  to  review.  There  was  no  error  in  the  court  giving  the  addi- 
tional charge  complained  of  since  the  same  presents  the  converse  of  the 
propositoin  contained  in  the  last  above  cited  special  charges. 

Finding  no  error  in  the  record,  the  judgment  is  aflBrmed. 

Affi/rmed, 

Henderson,  Judge,  absent. 


Charles  Johnson  v.  The  State. 

No.  3734.     Decided  December  18,  1907. 

TJnlawfuUy  Prohibiting:  Hog^s  to  Bun  at  Large — ^Election — Charge  of  Conrt— 
Offense — Stock  Law. 
Where  in  a  prosecution  for  unlawfully,  etc.,  permitting  hogs  to  run  at  large, 
etc.,  the  election  for  the  purpose  was  held  A.  D.  18d3,  and  the  law  permitting 
the  people  to  vote  on  this  question  took  effect  A.  D.  1897,  a  requested  charge  to 
acquit  the  defendant  should  have  been  given.  Following  McEIroy  v.  State,  39 
Texas  Crim.  Rep.,  39.  47  S.  W.  Rep..  359. 

Appeal  from  the  County  Court  of  Montgomery.  Tried  below  before 
the  Hon.  S.  A.  McCall. 

Appeal  from  a  conviction  of  unlawfully,  etc.,  permitting  hogs  to  run 
at  large ;  penalty,  a  fine  of  $5. 

The  opinion  states  the  case. 
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F.  McDonald,  for  appellant. — On  the  question  of  requested  charge: 
McElroy  v.  State,  39  Texas  Crim.  Rep.,  529,  47  S.  W.  Rep.,  359. 

F,  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  for  unlawfully  and  wil- 
fully permitting  his  hogs  to  run  at  large  in  a  subdivision  in  Montgomery 
County,  Texas,  which  had  theretofore  adopted  the  local  option  stock 
law,  and  his  punishment  assessed  at  a  fine  of  $5. 

Bill  of  exceptions,  No.  15,  shows  that  appellant  asked  the  court  to 
charge  the  jury  as  follows:  "The  complaint  and  information  charges 
the  defendant  with  unlawfully  and  wilfully  permitting  his  hogs  to  run 
at  large  in  a  subdivision  of  the  county  which  is  alleged  to  have  adopted 
and  voted  said  law  into  existence  in  the  year  A.  D.  1893,  and  the  evi- 
dence adduced  on  the  trial  of  this  cause  shows  that  if  such  law  was  ever 
adopted  and  voted  into  existence  in  said  subdivision  of  Montgomery 
County,  Texas,  it  was  done  in  the  year  A.  D.  1893 ;  that  the  law  making 
it  a  penal  offense  to  permit  hogs,  sheep  and  goats  to  run  at  large  in  a 
county  or  subdivision  thereof  which  had  adopted  and  voted  said  law  into 
existence  did  not  go  into  effect  until  August  A.  D.,  1897,  and  that  the 
freeholders  and  qualified  voters  of  such  subdivision  of  the  county  never 
voted  on  and  adopted  and  carried  said  law  as  it  existed,  that  is,  with  a 
penal  penalty  attached  thereto.  Therefore,  there  is  no  law  to  sustain 
a  conviction  of  defendant  in  this  case,  and  you  will  acquit  him.^'  This 
exact  question  was  decided  in  favor  of  the  accuracy  of  said  charge  in  the 
case  of  McElroy  v.  State,  39  Texas  Crim.  Rep.,  529,  47  S.  W.  Rep.,  359. 
It  follows,  therefore,  that  the  court  erred  in  refusing  said  charge. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

Henderson,  Judge,  absent. 


Robert  Riles  v.  The  State. 

No.  3926.     Decided  December  18.  1907. 

Xurder — Manslaughter — Insufficiency  of  Evidence. 

Where  upon  trial  for  murder  the  State's  evidence  showed  that  deceased 
and  his  companion  got  into  a  quarrel  with  defendant's  father,  in  the  latter's 
house;  that  defendant  rushed  into  the  house  from  the  barn  and  demanded  that 
the  parties  should  leave,  and  the  companion  of  deceased  struck  defendant  with 
a  bottle  in  the  head,  whereupon  the  difficulty  became  general  between  defendant, 
his  father  and  a  negro  on  one  side,  and  the  deceased  and  his  companion  on  the 
other  side  and  that  during  the  fight  defendant  struck  deceased  with  a  hoe,  from 
which  the  latter  died;  that  the  deceased  and  his  companion  had  been  drinking 
and  that  the  defendant  believed  these  parties  had  made  an  intrusion  into  his 
father's  home.  Held,  that  the  evidence  did  not  authorize  a  verdict  of  murder 
in  the  second  degree  and  that  the  offense,  if  any,  was  manslaughter. 
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Appeal  from  the  District  Court  of  Walker.  Tried  below  before  the 
Hon.  Gordon  Boone. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
fifteen  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  second 
degree,  and  his  punishment  assessed  at  fifteen  years  confinement  in  the 
penitentiary. 

When  this  case  was  before  us  on  a  former  appeal,  the  verdict  at  that 
time  against  appellant  was  murder  in  the  second  degree  with  twelve 
years  confinement  in  the  State  penitentiary.  We  reversed  the  case  at 
that  time  upon  the  sole  fact  that  there  was  no  evidence  authorizing  the 
judgment  against  appellant  for  murder  in  the  second  degree.  In  con- 
templation of  law  and  legal  effect  there  is  no  difference  in  the  record 
before  us  on  this  trial  and  the  evidence  upon  the  former.  The  facts,  in 
substance,  show  that  deceased  and  his  son-in-law,  after  taking  two  or  more 
drinks  of  whisky,  went  to  the  home  of  appellants  mother  and  father, 
where  appellant,  a  boy  under  21  years  of  age,  lived.  Deceased  and  his 
son-in-law  both  got  out  of  their  wagon,  in  which  wagon  they  had  a 
couple  of  collars  that  they  had  borrowed  from  appellant's  father  to  work 
on  their  horses  to  town  where  they  purchased  a  couple  of  new  collars. 
The  other  facts  show  that  at  the  time  deceased  and  his  son-in-law, 
Powell,  arrived  at  Jim  Riles*  home,  appellant's  father,  deceased,  Scott, 
asked  if  Jim  Biles  was  at  home.  His  wife,  Josephine,  informed  him  (de- 
ceased) that  he  (Jim  Biles)  was,  and  if  they  wished  to  see  her  husband 
they  would  have  to  come  in  the  house,  as  he  was  in  bed,  having  a 
crippled  foot.  They  both,  deceased  and  Powell,  got  out  of  the  wagon, 
and  went  into  the  house.  At  this  time  the  defendant,  Bobert  Biles,  was 
at  the  barn  unloading  some  corn.  The  evidence  for  the  State,  from  the 
only  State's  eyewitness,  is  to  the  effect  that  Jim  Biles  began  to  curse, 
and  the  deceased  asked  the  question  as  to  whether  or  not  he  (Biles)  had 
fixed  a  water  gap.  The  testimony  of  Jim  Biles  and  his  wife  for  the 
appellant  shows  that  the  deceased  and  his  son-in-law  began  to  curse 
Biles,  which  he  begged  them  not  to  do.  At  any  rate,  appellant  did  not 
know,  nor  is  there  any  evidence  in  this  record  to  show  that  he  did  know 
who  began  the  quarrel  or  who  caused  it,  but  rushing  into  the  house  from 
the  barn,  from  the  State's  standpoint,  exclaimed,  "By  God,  this  is  my 
house;  get  out  of  here."  The  witness,  Powell,  said^  "Bobert,  stand 
back.  Mr.  Scott  ain't  going  to  hurt  your  pa,  and  he  kept  going  onto 
Mr.  Scott  and  I  picked  up  a  bottle  and  struck  him  on  the  head  with  it, 
and  he  run  onto  Mr.  Scott  and  grabbed  him,  and  they  went  out  doors  to- 
gether, and  I  picked  up  a  broom  as  I  went  out  of  the  door,  and  the  negro 
started  towards  me,  and  I  hit  the  negro  over  the  head  with  the  broom,  and 
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the  negro  run  around  the  house  and  come  back  with  a  hoe,  and  he  come 
nearer  to  me  than  to  Mr.  Scott,  and  he  reached  over  that  way  (indicat- 
ing) and  hit  Mr.  Scott,  and  I  started  off,  and  Jim  Biles,  appellant's 
lather,  had  come  out  in  the  yard  by  that  time,  and  Jim  said,  *Get  Powell ; 
he  is  the  one,*  and  he  started  towards  me — Eobert  did — and  I  said, 
T)on't  hit  me,'  and  he  kept  coming,  and  I  said,  ^Don't  hit  rae,^  and  he 
brought  up  the  hoe  and  I  dodged,  and  it  come  down  and  struck  me  across 
the  arm.''  The  corner  of  the  hoe  struck  the  deceased  in  the  head,  from 
which  wound  he  died  some  hours  thereafter.  Now  the  law  of  this 
State  is,  a  blow  that  causes  pain  or  bloodshed  is  adequate  cause  to  reduce 
a  killing  from  murder  to  manslaughter.  Here,  from  the  State's  own  evi- 
dence, appellant  believed  these  parties  had  made  an  intrusion  into  his 
father's  home.  Of  course,  the  defense  evidence  contravenes  what  is 
said.  Appellant's  father  and  mother  say  that  when  appellant  rushed  in 
he  remarked,  ^TV^hat  are  you  cursing  papa  for,  he  did  not  do  anything  to 
you,"  and  from  that  the  row  started,  and  Powell  struck  appellant  with  a 
bottle,  and  appellant,  deceased  and  Powell  got  into  a  scuffle,  and  in  this 
condition  went  out  of  the  house,  Powell  beating  appellant  over  the  head 
with  a  broom.  There  is  nothing  in  the  record  suggesting  any  antecedent 
malice  or  former  grudges,  but,  as  stated  above,  the  whole  record  con- 
clusively establishes  the  fact  that  the  parties  were  perfectly  friendly  up 
to  the  time  of  this  trouble^  The  record  conclusively  establishes  that  de- 
ceased lost  his  life  on  account  of  his  drunkenness  or  on  account  of  his 
drunken  intolerance  and  imposition  upon  appellant's  father,  or  at  least 
the  evidence,  from  the  defendant's  standpoint,  shows  this  was  the  reason 
of  his  interfering  in  the  trouble.  There  is  no  difference  in  the  evidence 
of  this  trial  from  the  former  trial.  It  makfes  no  difference  in  this  court 
whether  a  man  be  rich  or  poor,  high  or  low,  he  is  entitled  to  a  trial  in 
consonance  with  the  laws  of  this  State.  Appellant  has  not  received  this 
privilege. 

This  being  the  second  time  this  case  must  be  reversed  because  the  court 
permitted  a  verdict  in  the  second  degree  to  stand,  we  demand  that  mur- 
der in  the  second  degree  be  not  presented,  if  the  evidence  is  the  same  upon 
another  trial,  to  the  jury  for  consideration.  The  utmost  that  the  evi- 
dence in  this  case  shows  appellant  could  be  guilty  of  is  manslaughter. 

The  judgment  is  reversed  and  the  cause  is  romandod. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


E.  W.  Vadbn  v.  The  State. 

No.  8910.    Decided  December  18,  1907. 

Iv— Xvrder  In  Second  Degree— Dying  Dedarationi— Predicate. 

Before  dyhig  declarations  can  be  introduced  in  evidence  it  should  appear  that 
they  were  based  upon  proper  predicate. 
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2. — Same — ^Argument  of  Counsel — ^BiU  of  Exceptions  by  Bystanders — ^Allusion 
to  Defendant's  Failnre  to  Testify. 
Where  upon  trial  for  murder  the  defendant's  counsel  excepted  to  the  argument 
of  State's  counsel  to  the  effect  that  defendant  remained  silent  and  relied  on  his 
witness  that  the  killing  was  accidental,  and  there  arose  a  difference  of  opinion 
between  the  court  and  counsel  as  to  the  language  used  by  State's  counsel,  and 
the  court  refused  to  give  defendant  his  bill  of  exceptions,  whereupon  defendant's 
counsel  prepared  a  bill  of  exceptions  by  a  bystander,  which  bore  out  his  conten- 
tion, the  same  will  bo  considered  on  appeal,  and  the  language  of  State's  counsel 
being  an  allusion  to  the  defendant's  failure  to  testify,  the  same  was  reversible 
error. 

8. — Same — ^Practice  on  Appeal — Statement  of  District  Attorney. 

Where  the  controverting  statement  of  the  district  attorney  made  under  oath 
against  defendant's  motion  for  a  new  trial,  was  attached  thereto,  but  not  em- 
bodied in  defendant's  bill  of  exceptions  by  bystanders,  and  there  was  no  further 
issue  made  on  the  motion  for  new  trial,  the  bystander's  bill  of  exceptions  must 
be  considered  on  appeal. 

Appeal  from  the  District  Court  of  Jones.  Tried  below  before  the 
Hon.  Cullen  C.  Higgins. 

Appeal  from  a  conviction  of  murder  in  the  second  degree ;  penalty,  five 
years  imprisonment  in  the  penitentiary. 

From  the  Staters  testimony  it  appears  that  the  defendant  was  the 
father  of  the  deceased;  that  the  deceased  lived  in  a  tent  with  his  wife 
on  defendant's  place;  that  the  homicide  occurred  some  little  distance 
from  the  tent ;  that  the  wife  of  the  deceased  saw  deceased  leading  a  mare 
down  to  a  water  pool  near  defendant's  horse  lot,  and  tied  the  animal  to 
the  fence ;  that  shortly  after  the  deceased  left  with  the  mare,  the  defend- 
ant started  from  his  home  and  got  to  the  water  pool  before  the  deceased 
got  there;  that  he  passed  right  by  the  tent  and  was  talking  to  himself, 
saying  that  he  was  going  to  kill  the  mare  if  the  deceased  didn't  carry 
her  back  to  the  lot;  that  he  was  cursing;  that  witness  did  not  remember 
the  words ;  that  defendant  had  a  gun  in  his  hand ;  that  witness  did  not 
see  the  parties  meet ;  that  she  heard  some  more  talking  where  the  parties 
were,  but  could  not  say  what  they  were  saying,  but  she  heard  them  talk- 
ing ;  that  she  did  not  hear  the  gun  fire  but  saw  that  her  husband  was  shot ; 
that  the  defendant  was  standing  close  by  with  the  gun;  that  she  didn't 
see  defendant  strike  deceased;  that  she  ran  to  deceased  a  short  distance 
from  the  tent  as  he  was  coming  towards  the  tent ;  that  when  she  met  him 
he  said,  '^DoUie,  he's  fixed  me";  that  defendant  was  then  within  four  or 
five  yards  of  where  witness  and  her  husband  were;  witness  asked  him 
(deceased)  did  he  (defendant)  shoot  him,  and  he  (deceased)  said  he 
(defendant)  had;  that  deceased  was  shot  in  the  head;  that  when  she 
started  with  him  to  the  tent  he  stopped  and  met  his  father  and  shook 
hands  with  him,  saying,  *Ta,  let's  shake  hands"  and  turned  and  met  him ; 
that  defendant  was  talking  to  deceased  and  was  cursing  after  he  shook 
hands  with  deceased ;  that  deceased  said  he  was  going  to  die  and  wanted 
something  to  ease  him.     That  deceased  died  six  or  eight  hours  afterward. 

There  was  also  some  evidence  with  reference  to  ill  feeling  between  the 
parties,  which  originated  from  a  joke  that  the  son  had  perpetrated  upon 
the  father,  and  which  angered  the  latter.     The  defendant  claimed  that 
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the  killing  was  accidental.     This  with  the  statement  in  the  opinion  is  a 
sufficient  statement  of  the  case. 
No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — Appellant  was  convicted  of  murder 
in  the  second  degree.  There  were  twelve  bills  of  exception  reserved,  to 
various  rulings  and  the  charge  of  the  court.  One  of  the  bills  was  re- 
served to  the  introduction  of  some  statements,  made  by  the  deceased  on 
the  night  following  the  shooting  in  the  afternoon  and  perhaps  a  couple 
of  days  before  death  resulted.  The  testimony  is  in  rather  a  questionable 
shape,  if  sought  to  be  used  as  a  dying  declaration  and  we  are  of  opinion, 
as  presented,  that  it  is  doubtful  if  it  could  be  used  as  a  dying  declara- 
tion. If  upon  another  trial  it  is  sought  to  be  used  from  this  standpoint, 
it  ought  to  be  made  to  appear  more  clearly  that  the  statement  of  the  de- 
ceased is  brought  within  the  predicate  required  by  our  statute  for  the 
introduction  of  this  character  of  testimony.  There  is  one  bill  of  ex- 
ceptions, however,  that  we  believe  requires  a  reversal  of  the  judgment, 
and  the  matters  perpetuated  grow  out  of  the  speech  of  counsel  for  the 
prosecution  in  which  it  is  stated  that  the  district  attorney,  making  the 
closing  argument,  used  the  following  language:  "The  defendant  said 
when  he  came  back  to  the  tent  after  the  killing  that  it  was  an  accident, 
and  now  brings  the  witness,  Barker,  into  couri;  and  testifies  for  defendant 
on  self-defense,  and  the  defendant  sits  back  and  says  nothing.*'  The 
couri;  declined  to  approve  this  bill  as  written  by  appellant's  counsel,  be- 
cause the  district  attorney  did  not  use  the  language  imputed  and  filed  a 
bill  in  which,  he  makes  it  appear  the  following  was  the  language: 
"Gentlemen  of  the  jury,  the  defendant  in  this  case  has  placed  the  wit- 
ness. Barker,  on  the  stand  in  his  behalf  and  who  attempts  to  show  a  case 
of  self-defense,  and  the  defendant  remains  silent  until  he  got  to  the  tent 
and  had  laid  down  on  the  grass  after  the  killing  and  stated  that  it  was  an 
accident.''  Appellant  refused  to  accept  this  bill  and  proved  up  his  bill 
by  bystanders.  Evidence  in  the  form  of  affidavits  was  introduced  and 
made  a  part  of  this  bill.  Among  others  was  A.  L.  HoUums,  who  was  on 
the  jury  that  tried  appellant,  and  he  swears  that  the  district  attorney 
used  the  following  language :  "The  defendant  said,  when  he  came  back 
to  the  tent  after  the  killing,  that  it  was  an  accident,  and  now  he  brings 
the  witness  Barker  into  court  and  testifies  for  defendant  on  self-defense, 
and  yet  the  defendant  sits  back  and  says  nothing.  Or  words  to  that 
effect.  I  am  sure  that  said  Hopson,  district  attorney,  referred  to  the 
failure  of  the  defendant  to  testify  and  I  noticed  that  Judge  Thomas 
spoke  to  Judge  Higgins  at  the  time  he  did  so."  John  B.  Thomas  states 
in  his  affidavit  that  he  was  of  counsel  for  appellant  and  the  district  at- 
torney, Mr.  Hopson,  in  making  his  closing  remarks,  said  to  the  jury: 
**When  the  defendant  was  down  at  the  tent  after  the  killing,  he  said  that 
the  killing  was  an  accident,  and  now  he  brings  witnesses,  who  claim  to  be 
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eyewitnesses,  and  claims  in  the  testimony  in  bis  behalf  that  it  was  self- 
defense^  and  the  defendant  sets  back  and  says  nothing.'^  AfiSant  further 
says,  ^^This  is  as  near  what  Mr.  Hopson  said  as  I  could  recollect  it^  and  I 
got  up  at  once  and  called  the  attention  of  the  court  to  the  matter  and 
took  exceptions,  and  the  court  stated  to  me  that  he  was  not  paying  atten- 
tion to  the  district  attorney  and  did  not  hear  the  remark/^  He  further 
states  that  the  court  had  made  a  rule  that  counsel  should  not  interrupt 
each  other  while  speaking,  but  should  quietly  state  their  objections  to  the 
court,  and  assigns  this  as  a  reason  that  he  did  not  interrupt  the  attorney 
at  the  time  of  the  imputed  remark.  S.  G.  Castles  files  an  afiSdavit  in 
which  he  states  that  he  was  one  of  the  jurors  that  tried  appellant  and 
that  when  the  district  attorney,  Hopson,  was  closing  his  case  for  the 
State  in  his  argument  he  said:  "Mr.  Barker,  an  eyewitness,  comes  oh 
the  stand  and  testifies,  and  the  defendant  sits  back  and  says  nothing.^' 
He  further  states  that  he  was  under  the  impression  that  the  attorney  for 
the  State  did  not  have  the  right  to  refer  to  the  fact  that  the  defendant 
was  not  placed  on  the  witness  stand,  and  that  that  was  the  reason  it  was 
impressed  on  his  mind.  C.  Spurling  files  an  affidavit  in  which  he  says 
that  he  was  one  of  the  jurors  that  tried  appellant,  and  when  the  district 
attorney  was  making  his  closing  argument  to  the  jury  he  used  the  fol- 
lowing language :  "The  defendant  said,  when  he  came  back  to  the  tent 
after  the  killing,  that  it  was  an  accident,  and  now  he  brings  the  witness^ 
Barker,  into  court  and  testifies  for  defendant  in  self-defense  and  the 
defendant  sits  back  and  says  nothing.^'     This  is  a  bill  of  exceptions. 

On  motion  for  new  trial  the  district  attorney,  under  oath  files  a  con- 
troverting answer  to  the  effect  that  the  language  that  he  used,  instead  of 
that  set  out  in  appellant^s  bill  of  exceptions  number  12,  was  as  follows : 
"Gentlemen  of  the  jury,  the  defendant  in  this  case  has  placed  the  wit- 
ness. Barker,  on  the  stand  in  his  behalf  and  who  attempts  to  show  a  case 
of  self-defense  and  the  defendant  remained  silent  until  he  got  to  the 
tent  and  had  laid  down  on  the  grass  after  the  killing,  and  stated  that  it 
was  an  accident."  This  controverting  statement  of  the  district  attorney 
was  not  embodied  in  the  bill  of  exceptions  but  was  attached  to  the  motion 
for  a  new  trial.  In  testing  the  matter,  the  evidence  in  regard  to  the  matter 
perpetuated  in  the  bill  of  exceptions,  was  by  aflBdavits  and  all  of  these 
were  put  in  the  bill  by  the  appellant.  At  the  time  the  bill  was  rejected 
by  the  court  and  proved  up  by  the  bystanders,  controverting  the  bill 
signed  by  the  court,  there  was  no  evidence,  nor  was  the  matter  further  in- 
vestigated, nor  was  there  any  separate  issue  so  far  as  the  motion  for  a 
new  trial  is  concerned,  made,  further  than  that  in  the  motion  for  a  new 
trial  appellant  set  up  this  as  a  ground  of  said  motion,  and  the  State  con- 
troverted it  by  the  statement  of  the  district  attorney  above  mentioned. 

As  this  matter  is  presented,  we  are  of  opinion  that  the  bystanders^  bill 
of  exception  prepared  by  appellant  should  be  considered.  It  is  further 
made  to  appear  by  evidence  sufficiently  strong  and  cogent  to  show  that 
the  district  attorney  referred  to  the  failure  of  appellant  to  testify  in  his 
own  behalf.    Where  there  is  an  issue  of  this  sort,  the  statute  provides 
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that  aflBdavits  may  be  introduced  in  regard  to  the  matter.  Appellant  in- 
troduced these  affidavits  and  the  bill  is  thus  perpetuated.  In  the  state- 
ment of  facts  the  evidence  of  the  district  attorney  in  regard  to  the  matter 
is  included,  which  is  practically  the  same  as  in  his  controverting  state- 
ment. There  is  also  evidence  of  the  witnesses  contained  in  the  statement 
of  facts  in  regard  to  the  matter,  sustaining  the  bystanders'  bill  as  being 
correct.  We  are  of  opinion,  as  the  matter  is  presented,  the  bystanders' 
biU  should  be  considered  and  that  being  so,  the  judgment  must  be  re- 
\ersed  because  of  the  reference  by  the  district  attorney  to  the  defendant's 
failure  to  testify. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Ivory  Jones  v.  The  State. 

No.  3818.     Decided  December  18,  1907. 

1.— Xnrder — SnAoienoy  of  the  Evldenoe. 

See  opinion  for  facts  held  suflScient  to  support  a  conviction  for  murder  in  the 
first  degree.  • 

S. — Same — ^Bes  Oeitae — Evidence. 

Where  upon  trial  for  murder  the  evidence  showed  that  the  wife  of  deceased 
was  in  bed  in  the  house  at  the  time  her  husband  was  shot  on  the  gallery  and 
did  not  see  the  shooting;  that  on  account  of  conditions  she  lay  there  about  an 
hour  after  the  shooting,  and  not  hearing  from  her  husband,  went  to  him  and 
brought  him  into  the  room,  asking  him  who  shot  him,  and  he  replied  the  de- 
fendant; that  in  about  fifteen  minutes  thereafter  deceased  remarked  that  he 
was  going  to  die,  and  that  he  did  die  during  the  night,  such  testimony  was  ad- 
missible as  res  gestn. 

S. — Same— Clronnutantlal  Evidence— Charge  of  Court — Statement  of  Deceased. 
Where  upon  trial  for  murder  the  court's  charge  on  circumstantial  evidence 
was  more  favorable  than  the  facts  justified,  and  the  statement  of  deceased  possi- 
bly placed  the  case  beyond  the  scope  of  circumstantial  evidence,  there  was  no 
error. 

4. — Same — Constitutional  law — Jury  and  Jury  law. 

Under  the  Constitution,  article  5,  section  13;  article  1,  section  10  Id.,  and  Bill 
of  rights,  section  15,  as  well  as  under  articles  10,  21  and  22,  Code  Criminal  Pro- 
cedure, the  right  of  trial  by  twelve  jurors  in  a  felony  case  is  placed  beyond  the 
reach  of  the  accused  even  waiving  such  right;  and  where  in  a  trial  for  murder 
the  jury  was  originally  composed  of  twelve  men,  but  one  was  excused  by  agree- 
ment of  the  parties  and  a  verdict  was  rendered  by  eleven  of  the  remaining  jurors, 
wlio  all  signed  the  verdict,  the  same  was  a  nullity,  and  reversible  error. 

Appeal  from  the  District  Court  of  San  Augustine.  Tried  below  be- 
fore the  Hon.  W.  B.  Powell. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  life 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Davis  &  Davis,  for  appellant. — On  question  of  circumstantial  evidence : 
Hunt  V.  State,  7  Texas  Crira.  App.,  212 ;  Nolen  t  State,  8  Texas  Grim. 
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App.,  585.  On  question  of  re6  gestne:  Foster  v.  State,  8  Texas  Crim. 
App.,  248.  On  question  of  charge  on  circumstantial  evidence:  Wil- 
liams V.  State,  10  Texas  Crim.  App.,  8;  Bennett  v.  State,  9  Texas  Crim. 
App.,  649. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  res  gestae :  Badberry  v.  State,  22  Texas  Crim.  App.,  273 ;  Miller 
V.  State,  31  Texas  Crim.  Rep.,  609;  Darter  v.  State,  39  Texas  Crim. 
App.,  40. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  murder 
and  given  a  life  sentence. 

The  evidence  of  this  case  is  not  as  cogent  as  some  cases  of  this  char- 
acter passed  upon  on  appeal,  yet,  there  is  in  our  opinion,  enough  to  war- 
rant us  in  concluding  that  the  jury  were  correct  in  their  finding. 

Appellant  was  in  the  neighborhood  of  the  homicide,  had  made  threats 
against  the  deceased ;  deceased  was  a  witness  against  him  in  a  hog-steal- 
ing case.  Appellant  was  seen  the  night  of  the  homicide,  and  after  the 
killing  should  have  occurred,  with  a  shotgun  at  what  the  witnesses  term 
an  '^infair.'*  This  gun  was  handed  to  a  named  party  to  be  kept  until 
aftei  the  festive  occasion  had  terminated.  The  deceased  came  to  his 
death  by  means  of  a  shotgun,  both  barrels  of  which  was  discharged  into 
his  body.  About  an  hour  after  he  was  shot,  his  wife,  who  was  in  bed, 
managed  to  reach  him  and  in  answer  to  a  question  by  her,  appellant 
stated  that  deceased  had  shot  him.  This  is  the  substance  of  the  State's 
case.  The  defendant  introduced  evidence  to  the  effect  that  he  was  in 
that  neighborhood  and  accounted  for  his  presence  there,  by  showing  that 
he  was  securing  the  signatures  of  certain  parties  to  some  appearance 
bonds  that  he  was  required  by  the  sheriff  to  give  under  some  criminal 
charges.  He  denied  having  a  shotgun  and  the  party  to  whom  the  State's 
witness  stated  that  appellant  handed  the  gun  at  the  "infair"  denied  re- 
ceiving it.  Appellant  showed  by  some  of  his  counsel,  perhaps  all  of 
them,  defending  him  in  the  hog-stealing  case,  that  the  deceased  was  suf- 
ficiently favorable  to  appellant  in  that  case,  for  the  district  attorney  to 
continue  said  case  in  order  to  secure  other  testimony.  They  also  attack 
the  widow  of  deceased  by  showing  she  had  on  the  day  after  the  homicide, 
stated  that  deceased  said  nothing  in  regard  to  who  killed  him  and  that 
she  further  so  testified  before  the  grand  jury.  They  also  introduced  the 
constable,  who  stated  that  he  saw  tracks  in  a  certain  corner  of  the  fence 
near  the  residence  of  the  deceased  made  by  a  party  who  wore  a  larger 
size  shoe  than  appellant.  This  was  practically  appellant's  side  of  the 
case.  Without  going  into  a  discussion  of  this  testimony,  we  are  of  opin- 
ion that  it  was  sufficient,  if  the  jury  believed  the  State's  side  of  the  case, 
and  this  they  did. 

A  bill  of  exceptions  was  reserved  to  the  action  of  the  court  in  per- 
mitting the  widow  of  the  deceased  to  detail  before  the  jury  the  state- 
ment of  the  deceased  that  appellant  was  the  party  who  shot  him,  on  the 
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grounds,  first,  that  it  was  not  res  gestae  and  was  too  remote ;  and,  second, 
that  it  was  not  brought  within  the  rule  of  dying  declarations.  The  facts 
show  in  this  connection,  as  set  out  in  the  bill,  that  the  wife  was  in  bed 
at  the  time  the  shots  were  fired,  having  three  days  previously  given  birth 
to  a  child;  that  appellant  was  on  the  gallery  with  an  older  child  at  the 
time  the  shots  were  fired;  that  she  lay  there  in  bed  about  an  hour,  fear- 
ing to  get  up  on  account  of  her  condition  from  childbirth ;  that  her  hus- 
band said  nothing ;  that  at  about  the  expiration  of  an  hour,  she  went  out 
to  see  what  was  the  matter,  succeeded  in  getting  him  in  the  room  and 
then  asked  him  who  it  was  shot  him.  He  said  Boy  Polk;  she  asked 
again  and  he  said  Ivory  Jones.  It  is  further  stated  that  Boy  Polk  was  a 
name  that  Ivory  Jones,  appellant,  was  also  known  by,  or  called.  One 
of  the  loads  of  shot  took  effect  in  the  head,  the  other  in  the  body.  In 
about  fifteen  minutes,  or  such  a  matter,  after  he  made  the  above  state- 
ment, he  remarked,  "I  allow  to  die,"  and  during  the  night  did  die.  Un- 
der the  conditions  above  stated,  we  are  of  opinion  that  the  evidence  was 
admissible.  See  Lewis  v.  State,  29  Texas  Crim.  App.,  201.  Here  there 
was  about  an  hour  intervening  between  the  shot  and  the  statement. 
His  suffering  was  rather  acute  from  the  wound  in  the  head,  as  well  as 
that  in  the  body,  and  evidently  his  mind  was  not  in  such  condition  as  to 
manufacture  and  narrate  a  story.  He  had  no  opportunity  to  make  a 
statement  to  anybody  else,  unless  he  had  talked  with  his  wife  in  another 
portion  of  the  house.  In  Lewis^  case,  supra,  the  time  extended  over 
possibly  an  hour  and  a  half,  and  the  deceased  in  that  case  was  not  in 
position  to  make  a  statement  earlier  and  her  mind  was  also  in  a  condi- 
tion not  to  have  manufactured  the  statement,  at  least,  such  was  the 
theory  upon  which  the  testimony  was  held  admissible.  Under  the  Lewis 
case,  we  are  of  opinion  that  the  alleged  statement  of  the  deceased  was 
admissible. 

Appellant  attacked  the  ^charge  on  circumstantial  evidence.  We  do 
not  think  there  is  any  merit  in  that  (see  Smith  v.  State,  35  Texas  Crim. 
Rep.,  618),  and  besides,  the  giving  of  the  charge  on  circumstantial  evi- 
dence was  more  favorable  to  appellant's  rights  than  the  facts  justify. 
The  statement  of  the  deceased  places  the  case  possibly  beyond  the  pale 
of  circumstantial  evidence  into  one  of  positive  testimony. 

We  think  the  charge  in  every  way  is  free  from  such  criticism  as  re- 
quires a  reversal  of  the  judgment.     It  is  therefore  affirmed. 

AffirmecL 

Henderson,  Judge,  absent. 

ON   REHEARING. 
December  18,  1007. 

DAVIDSON,  Presiding  Judge. — On  a  former  day  of  this  term  the 
judgment  herein  was  affirmed.  There  were  two  questions  discussed  in 
the  opinion.  Appellant  files  a  motion  for  rehearing  setting  up  the  fact 
that  he  was  tried  by  only  eleven  jurors.  This  was  not  mentioned  in  the 
motion  for  a  new  trial,  therefore,  was  overlooked.  An  inspection  of  the 
Vol.  52  Crim.— 20 
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record  discloses  that  a  jury  of  twelve  men  was  empaneled  and  the  trial 
proceeded.  Pending  the  trial  information  was  conveyed  to  the  court,  to 
the  attorneys  and  appellant  that  a  brother  of  one  of  the  jurors  had  been 
killed.  It  was  thereupon  agreed  in  open  court  by  the  parties,  appellant, 
of  course,  being  present,  that  the  juror  should  be  excused  on  account  of 
this  homicide  of  his  brother.  He  was  excused  and  participated  no 
further  in  the  trial.  The  verdict  was  returned  by  the  remaining  eleven 
jurors.  The  motion  for  a  rehearing  calls  our  attention  to  these  matters 
and  urges  that  we  set  aside  the  prior  affirmance  and  reverse  the  judg- 
ment because  the  verdict  was  returned  by  only  eleven  jurors.  It  may  be 
further  stated  that  the  verdict  was  signed  by  each  of  the  eleven  jurors.  - 
In  other  words,  it  is  conclusively  shown  that  after  the  twelfth  man  was 
excused  the  case  was  tried  by  only  eleven  jurors.  We  are  of  opinion 
that  appellant^s  motion  for  a  rehearing  should  be  granted.  Article  5, 
section  13,  of  our  State  Constitution,  reads  as  follows:  "Grand  and 
petit  jurors  in  the  district  courts  shall  be  composed  of  twelve  men ;  but 
nine  members  of  a  grand  jury  shall  be  a  quorum  to  transact  business  and 
present  bills.  In  trials  of  civil  cases,  and  in  trials  of  criminal  cases 
below  the  grade  of  felony  in  the  district  courts,  nine  members  of  the 
jury,  concurring,  may  render  a  verdict,  but  when  the  verdict  shall  be 
rendered  by  less  than  the  whole  number,  it  shall  be  signed  by  every 
member  of  t|;ie  jury  concurring  in  it.  When  pending  the  trial  of  any 
case,  one  or  more  jurors,  not  exceeding  three,  may  die,  or  be  disabled 
from  sitting,  the  remainder  of  the  jury  shall  have  the  power  to  render 
the  verdict ;  provided,  that  the  Legislature  may  change  or  modify  the  rule 
authorizing  less  than  the  whole  number  of  the  jury  to  render  a  verdict.'^ 

It  will  be  observed  from  the  reading  of  this  section  of  the  Constitu- 
tion, that  a  petit  jury  in  the  district  court,  shall  be  composed  of  twelve 
men.  This  being  a  felony  case  is  not  brought  within  the  provision  of  the 
Constitution  which  authorizes  nine  members  of  the  jury,  concurring,  to 
render  a  verdict.  Nor  was  the  juror  excused,  brought  within  that  pro- 
vision of  said  section  which  authorizes  a  jury  to  render  a  verdict  where 
not  exceeding  three  of  them  died  or  were  disabled  from  sitting.  Then 
we  have  a  jury  originally  composed  of  twelve  men,  one  excused  by  agree- 
ment of  the  parties  and  a  verdict  rendered  by  eleven  which  is  prohibited 
by  the  above  section  of  the  Constitution.  Section  10,  of  article  1,  guar- 
antees to  the  accused  a  trial  by  an  impartial  jury  and  that  as  was  seen 
in  the  section  quoted  above,  means  twelve  jurors.  Section  15  of  the 
Bill  of  Eights,  is  as  follows:  "The  right  of  trial  by  jury  shall  remain 
inviolate.*'  Article  10,  of  the  Code  of  Criminal  Procedure,  reiterates  this 
provision  of  the  Bill  of  Bights,  in  precisely  the  same  language.  Article 
21  of  said  Code  of  Criminal  Procedure,  provides:  "No  person  can  be 
convicted  of  a  felony  except  upon  the  verdict  of  the  jury  duly  rendered 
and  recorded."  Article  22  of  the  same  code,  enacts :  "The  defendant 
in  a  criminal  prosecution  for  any  offense  may  waive  any  right  secured  to 
him  by  law,  except  the  right  of  trial  by  jury  in  a  felony  case."     ^ 

It  would  seem  that  the  constitutional  provisions  cited,  as  well  as  the 
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acts  of  the-  Legislature  in  obedience  thereto,  place  the  right  of  trial  by 
twelve  jurors  in  a  felony  case,  even  beyond  the  reach  of  the  accused  party 
waiving  such  right.  These  provisions  have  been  the  subject  of  adjudi- 
cation in  many  opinions  in  this  State,  all  of  them  holding  as  sacred,  the 
right  of  trial  by  jury  even  in  the  face  of  a  waiver  by  the  accused  where 
the  prosecution  is  for  a  felony.  See  Lott's  case,  18  Texas  Crim.  App., 
627;  Stell  v.  State,  14  Texas  Crim.  App.,  59;  Jester  v.  State,  26  Texas 
Crim.  App.,  369 ;  Huebner  v.  State,  3  Texas  Crim.  App.,  458 ;  McCamp- 
bell  V.  State,  37  Texas  Crim..Bep.,  607;  Ogle  v.  State,  43  Texas  Crim. 
Rep.,  219.  There  are  many  other  supporting  cases  which  we  deem  un- 
necessary to  collate. 

The  motion  for  rehearing  is  granted  and  the  former  affirmance  set 
aside,  and  because  appellant  was  tried  without  a  constitutional  jury  the 
judgment  is  now  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Jim  Cagle  v.  The  State. 

No.  3021.     Decided  December  18,   1907. 

1. — Theft  of  Cattle — Charge  of  Court — Possession  of  Property  Kecently  Stolen. 
Upon  trial  for  theft  of  cattle  where  the  defendant  claimed  that  he  purchased 
the  animal  when  his  possession  was  first  challenged,  a  charge  of  the  court  to 
the  effect  that  if  such  explanation  accounted  for  defendant's  innocence,  etc.,  the 
same  was  reversible  error,  and  this  although  in  another  portion  of  his  charge, 
the  court  correctly  charged  the  law  on  this  evidence. 

2. — Same— Evidence — Self-Serving  Declaration — ^Explanation. 

Upon  trial  for  theft  of  cattle,  it  was  error  to  exclude  testimony  regarding  de- 
fendant's explanation  when  his  possession  was  first  challenged. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  the 
Hon.  R.  W.  Simpson. 

Appeal  from  a  conviction  of  theft  of  cattle;  penalty,  two  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  charge  of  court  on  recent  possession :  Bape  v.  State,  34  Texas 
Crim.  Bep.,  615;  Kline  v.  State,  34  Texas  Crim.  Bep.,  415;  Wheeler  v. 
State,  34  Texas  Crim.  Bep.,  350;  Wilkes  v.  State,  27  Texas  Crim.  App., 
381. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  cattle 
theft.  His  explanation  of  his  possession  of  the  cow  alleged  to  have  been 
stolen  was  that  he  had  bought  her  from  a  negro.  He  gave  a  descrip- 
tion of  the  horse  the  negro  was  riding,  as  well  as  the  negro  from  whom 
he  testifies  he  purchased  the  animal;  and  his  statement  of  his  right  of 
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possession  at  the  time  it  was  first  challenged.  The  court  charged  the 
jury  in  regard  to  this  explanation  as  follows :  "If  you  believe  from  the 
evidence  that  the  cow  had  been  stolen  from  the  witness,  Henry  Colvin, 
and  that  recently  thereafter  the  defendant  was  found  in  possession 
thereof,  and  when  his  possession  was  first  questioned,  he  explained  that 
he  had  bought  the  cow  from  a  negro  and  related  the  circumstances  under 
which  he  bought  her,  then  if  such  explanation  accounted  for  defendant's 
innocence,  and  you  further  believe  such  explanation  is  reasonable  and 
probably  true,  you  will  consider  such  explanation  as  true  and  acquit  the 
defendant,**  etc.  Exception  is  urged  to  that  portion  of  the  charge  which 
informs  the  jury,  if  they  found  the  explanation  accounted  for  appel- 
lant's innocence  to  be  reasonable  and  probably  true,  they  would  acquit. 
We  think  this  exception  is  well  taken.  Appellant  is  not  required  to  ac- 
count for  his  innocence.  The  law  presumes  him  innocent  and.  before  he 
can  be  convicted  this  presumption  of  innocence  must  be  overcome  by 
evidence  to  the  exclusion  of  the  reasonable  doubt.  The  State  must  over- 
come this  presumption  of  innocence  and  the  reasonable  doubt  in  order 
to  obtain  a  conviction.  An  accused  party  is  not  required  to  account  for 
his  innocence;  the  burden  of  proof  is  on  the  State.  The  law  accounts 
for  appellant's  innocence  against  the  charge  contained  in  the  indictment. 
In  another  portion  of  his  charge,  the  court  gave  a  correct  charge,  but  the 
two  charges  are  absolutely  inconsistent  with  each  other,  and  the  rule  in 
this  State  has  been  that  where  charges  are  inconsistent,  the  one  correct 
and  the  other  detrimentally  incorrect,  the  case  will  be  reversed,  for  it 
leaves  the  jury  with  no  proper  legal  criterion. 

While  appellant  was  en  route  to  town  in  possession,  of  the  cow,  he 
drove  along  the  public  road,  passing  the  residence  of  Epperson ;  at  Epper- 
son's appellant  stopped  and  requested  him  to  assist  him,  appellant,  in 
catching  the  cow,  and  Epperson  complied  with  the  request  and  held  the 
cow  in  the  lane  until'  appellant  threw  a  rope  on  her.  Epperson  got  his 
horse  and  hitched  him  to  a  post  and  asked  appellant  into  his  house. 
This  was  declined  for  want  of  time.  Epperson  then  asked  appellant 
where  he  got  the  cow.  Appellant  proposed  to  repeat  the  statement  be- 
fore the  jury  that  he  made  to  Epperson.  Objection  was  made  to  this 
as  self-serving.  The  court  ruled  it  out,  stating  that  his  explanation  is 
admissible  when  his  right  is  challenged.  -Witness'  answer  or  proposed 
answer  is  hot  stated  in  the  bill;  therefore,  it  cannot  be  considered. 
Upon  another  trial,  however,  v,e  are  of  opinion,  if  this  matter  is  urged 
his  answer  is  admissible.  This  was  the  first  inquiry  made  of  appellant 
as  to  his  right  of  possession  after  he  had  taken  charge  of  the  animal. 
Shortly  afterward  he  overtook  the  alleged  owner,  while  he,  appellant, 
had  the  cow  in  possession  and  they  had  a  conversation  about  it.  It  was 
during  this  conversation  that  appellant  informed  the  alleged  owner  that 
he  purchased  it,  and  the  alleged  owner  stated  that  it  belonged  to  Mr. 
Weaver,  but  it  was  in  his,  the  alleged  owner's  possession.  Whether 
Epperson  had  directly  challenged  appellant's  right  to  possession  of  the 
cow  or  not,  he  qualifiedly  called  upon  appellant  to  state  his  right  of  pos- 
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session.  If  appellant  had  made  a  false  statement  to  Epperson,  the 
State  certainly  would  have  insisted  that  it  was  admissible,  or  if  he  had 
remained  silent,  or  had  given  an  evasive  answer,  it  would  have  been  ad- 
missible, at  least  the  State  would  have  been  urging  it  and  correctly. 
What  the  answer  was,  is  not  shown;  therefore,  as  presented,  the  bill 
cannot  be  entertained,  and  we  call  attention  to  this  because  upon  another 
trial  we  think  this  evidence  should  go  before  the  jury.  Appellant  re- 
quested some  charges  seeking  to  correct  the  error  in  the  charge  in  regard 
to  the  erroneous  charge  given  by  the  court,  which  was  refused.  These, 
we  think,  should  have  been  given  and  the  erroneous  charge  withdrawn 
or  corrected. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Xewell  TnoKNE  v.  The  State. 

No.    3034.     Decided    December    18,    1907. 

Theft  of  Host — ^Volnntary  Ketum  of  Stolen  Property — Animals  on  Ranc^e^ 
Chargre  of  Court. 
Where  upon  trial  for  the  theft  of  a  hog  the  evidence  showed  that  the  de- 
fendant marked  the  hog  of  tfie  prosecuting  witness  upon  the  range  and  turned 
it  loose,  and  that  defendant  sliowed  criminal  intent  to  appropriate  the  property 
at  the  time  he  so  marked  the  hog,  and  that  his  defense  was  a  mistake  of  fact, 
the  mere  fact  of  turning  the  hog  loose  on  the  range  was  not  a  voluntary  return 
of  the  same,  and  did  not  authorize  a  charge  thereon. 

Appeal  from  the  District  Court  of  Leon.  Tried  below  before  the 
Hon.  Gordon  Boone. 

Appeal  from  a  conviction  of  the  theft  of  a  hog;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

William  Watson,  for  appellant. — On  question  of  voluntary  return  of 
stolen  property:  Guest  v.  State,  24  Texas  Crim.  App.,  235,  530; 
Horseman  v.  State,  43  Texas,  353 ;  Grant  v.  State,  2  Texas  Crim.  App., 
163;  Elkins  v.  State,  35  Texas  Crim.  Eep.,  206,  32  S.  W.  Bep.,  1046; 
Bird  V.  State,  16  Texas  Crim.  App.,  528. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  for  theft  of  a  hog,  and 
his  punishment  assessed  at  two  years  confinement  in  the  penitentiary. 

The  first  ground  of  the  motion  for  a  new  trial  complains  that  the 
court  committed  material  error,  calculated  to  injure  the  rights  of  the 
defendant  in  this,  to  wit :     "The  evidence  shows  that  the  defendant  took 
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I  the  alleged  stolen  hog  in  his  possession  on  the  range  and  immediately 
.  after  defacing  the  mark  thereof  turned  it  loose  on  the  range,  thereby 

•  returning  said  alleged  stolen  property  to  the  owner  thereof  within  a 
reasonable  time  and  before  any  prosecution  was  commenced  therefor. 
And  the  evidence  further  shows  that  when  defendant's  right  to  said 

[  alleged  stolen  property  was  first  questioned,  the  same  was  in  the  actual 

\  possession  of  the  owner  thereof,  and  he  immediately  surrendered  the 
right  of  possession  to  said  owner  voluntarily  within  a  reasonable  time 
and  before  any  prosecution  was  commenced  therefor,  and  the  court  failed 
to  charge  upon  the  voluntary  return  of  stolen  property/*  The  facts 
in  this  case  show  that  prosecuting  witness  and  appellant  lived  within  a 
■'  mile  or  so  of  each  other,  each  owning  hogs.  Appellant  had  bought  some 
iiogs,  among  which  was  a  black  and  white  spotted  sow,  as  he  insisted, 
very  similar  to  the  sow  of  the  prosecuting  witness.  One  day  while  out 
\  .  hunting  hogs  appellant  caught  prosecuting  witness*  sow  and  changed  the 

J  t  mark  thereon  into  Jiis  own  mark.  Prosecuting  witness*  hog  was  also  a 
black  and  white  spotted  sow.  Subsequent  to  the  marking  of  the  hog 
prosecuting  witness  found  her  sow  and  took  it  up,  and  subsequent  to 
taking  same  up  appellant  was  notified  of  the  fact,  and  thereupon  stated 
/that  if  he  had  taken  prosecuting  witness*  hog  it  was  by  mistake  and  he 

[did  not  want  it,  and  for  the  prosecuting  witness  to  keep  theEog.  Appel- 
lant hired  a  couple  of  the  prosecuting  witnesses  who  saw  him  mark 
Mary  Jackson's  (the  prosecutrix)  hog  to  leave  the  county,  giving  them 
some  money  for  that  purpose.*  They  subsequently  returned,  however, 
and  testified  in  this  case.     When  appellant  marked  the  prosecuting  wit- 

j  ness*  hog  upon  the  range  and  turned  it  loose,  he  thereby  asserted  pos- 

•  session  over  the  hog,  which,  under  the  law  of  this  State,  constitutes 
theft,  and  the  sheer  fact  of  turning  it  loose  on  the  range  would  not  be 
a  voluntary  return  of  the  hog  such  as  authorized  the  court  to  charge 
thereon.  Appellant  showed  criminal  intent  and  felonious  purpose  to 
appropriate  said  hog  to  his  own  use  and  benefit  the  moment  that  he 
marked  same,  and  his  only  defense  was  a  mistake  of  fact.  This  the 
court  properly  charged  on,  and  to  which  charge  appellant  urges  no  objec- 
tion. The  case  did  not  raise  the  issue  above  complained  of,  and  the 
court  did  not  err  in  not  so  charging. 

Theevidence  amply  supports  the  verdict,  and  the  judgment  is  affirmed. 

Affirmed. 
Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled,  January  15,  1908,  without  written 
opinion. — Reporter.] 
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Ex  Parte  Steve  Vaccarezza. 

No.  3838.     Decided  December  18.  1907. 

Habeas  Corpus — ^Intoxicating  Liquors — ^License. 

Where  relator  obtained  license  for  the  retail  sale  of  intoxicating  liquors  on  the 
28th  of  May,  1907,  which  under  the  then  existing  law  would  have  entitled 
him  to  pursue  that  business  for  twelve  months,  and  by  the  Act  of  the  Thirtieth 
Legislature,  page  25f>  et  seq..  new  provisions  for  the  sale  of  intoxicating  liquors 
were  provided,  which  act  took  effect  July  12,  1907,  and  defendant  was  arrested 
on  the  12th  day  of  September,  1007,  for  a  violation  of  said  new  law,  the 
relator  had  no  authority  to  sell  intoxicating  liquors  under  his  old  license  on  the 
12th  of  September,  1907;  and  upon  writ  of  habeas  corpus  was  remanded  to 
custody. 

Prom  Bexar. 

Original  application  for  habeas  corpus  for  release  from  arrest  for 
selling  intoxicating  liquors  in  violation  of  the  Act  of  the  Thirtieth 
Legislature,  page  256,  et  seq. 

The  opinion  states  the  case. 

^ewton  &  Ward  and  Wm.  Aubrey,  for  relator. — On  the  question  of 
interpretation  of  laws:  Sutherland  on  Stat.  Const,  sees.  218,  246; 
Endlich  on  Interpretation  of  Statutes,  sec.  72;  Womack  v.  Womack, 
17  Texas,  1;  Stone  v.  Hill,  72  Texas,  543;  Eussell  v.  Farguhar,  55 
Texas,  355;  Mclnery  v.  Galveston,  58  Texas,  334;  Ins.  Co.  v.  State,  86 
Texas,  250 ;  Halbert  v.  Land  &  Livestock  Co.,  89  Texas,  230. 

Black  on  Interpretation  of  Laws,  lays  down  certain  rules  for  the  con- 
struction of  statutes  as  follows:  "It  is  presumed  that  the  Legislature 
never  intends  to  do  injustice.  If  a  statute  is  doubtful  or  ambiguous, 
or  fairly  open  to  more  than  one  .construction,  that  construction  should 
be  adopted  which  would  avoid  this  result."     (Sec.  46,  p.  100.) 

"It  is  presumed  that  the  Legislature  never  intends  for  its  enactments 
to  work  public  inconvenience  or  private  hardships;  and  if  a  statute  is 
doubtful  or  ambiguous,  or  fairly  open  to  more  than  one  construction, 
that  construction  should  be  adopted  which  will  avoid  such  results." 
(Sec.  47,  p.  102.)  Walker  v.  State,  7  Texas  Crim.  App.,  245;  Yakel 
V.  State,  30  Texas  Crim.  App.,  391;  Sartain  v.  State,  10  Texas  Crim. 
App.,  651;  Cain  v.  State,  20  Texas,  355;  Chapman  v.  State,  16  Texas 
Crim.  App.,  76;  Hodges  v.  State,  22  Texas  Crim.  App.,  415;  Albrecht 
V.  State,  8  Texas  Crim.  App.,  313 ;  Thompson  v.  State,  17  Texas  Crim. 
App.,  253;  Ex  parte  Creel,  29  Texas  Crim.  App.,  439. 

The  mere  repeal  of  a  law  under  which  a  license  was  issued  without 
other  apt  and  appropriate  words  showing  an  intent  to  revoke  the  licenses 
issued  under  such  law,  does  not  ipso  facto  revoke  such  licenses.  Davis 
V.  State,  2  Texas  Crim.  App.,  425 ;  State  v.  Drake,  86  Texas,  329 :  Him 
V.  State  of  Ohio,  Ohio  St.,  21 ;  Springfield  W.  \Y.  Co.  v.  San  Francisco, 
22  Cal.,  434:  Savage  v.  Salem,  23  Ore.,  381:  Pearson  v.  Seattle,  14 
Wash.,  438 ;  State  v.  Andrews,  29  Mo.,  14  ;  State  v.  Andrews,  26  Mo., 
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171;  McNally's  Case,  3  Pa.  Co.,  671;  Busch  v.  Diet.  Columbia,  1  App. 
Cases,  D.  C.  1. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  companion  case  to  Ex 
parte  Steve  Vaccarezza,  Xo.  3839,  decided  on  a  previous  day  of  the  pres- 
ent term.  The  writer  was  absent  when  the  decision  in  that  case  was 
rendered,  and  in  this  case  gives  his  views  for  remanding  applicant  to 
custody. 

It  is  unnecessary  to  go  into  any  detailed  statement  of  the  facts,  as 
they  have  been  suflBciently  given  in  the  former  case. 

Eelator  obtained  license  for  the  retail  sale  of  intoxicating  liquors  on 
the  28th  of  May,  1907,  which,  under  the  then  existing  laws,  would  en- 
title him  to  pursue  that  business  for  twelve  months.  What  is  known  as 
the  Baskin-McGregor  bill  went  into  effect  on  the  12th  of  July,  1907. 
Relator  was  arrested  on  the  19th  of  September,  1907,  upon  complaint 
charging  him  with  violating  the  provisions  of  the  Baskin-McGregor  act 
on  or  about  the  12th  of  September,  1907.  These  dates  are  mentioned 
simply  to  show  that  relator  was  arrested  for  selling  long  after  he  could 
have  complied  fully  with  all  the  provisions  of  the  Baskin-McGregor*bill, 
and  obtained  license  to  operate  under  that  law.  Relator  puts  his  prop- 
osition tersely  and  clearly,  as  follows:  "From  the  capias,  information, 
complaint  and  agreement  aforesaid,  it  is  obvious  that  there  is  involved 
in  this  case  but  one  question,  viz:  Did  the  act  of  the  last  Legislature 
revoke  liquor  licenses  which  had  not  expired  by  their  terms  when  said 
new  law  took  effect?*^  The  writer  believes,  while  the  question  stated  is 
as  flearly  put  as  could  have  been  well  done,  it  is  not  exactly  the  question 
involved.  The  writer's  view  of  the  question  is  this:  Did  relator  have 
authority  to  sell  under  his  old  license  at  the  time  that  he  sold,  to  wit : 
On  the  12th  of  September,  1907.  Whether  we  look  to  relator's  proposi- 
tion, or  that  stated  by  the  writer,  the  answer  is  the  same,  and  in  the 
negative.  My  brethren  have  decided,  without  difference  of  opinion,  that 
on  the  12th  of  September,  1907,  the  Baskin-McGregor  bill  was  in  full 
force,  and  that  the  license  under  the  old  law  could  not  be  economized  to 
sell  intoxicants  at  that  time;  they  differed,  to  some  extent,  as  to  the 
condition  of  the  law  regulating  retailing  intoxicants  from  the  12th 
of  July  until  the  provisions  of  the  Baskin-McGregor  act  could  have  been 
complied  with.  To  the  writer's  mind,  the  condition  of  the  parties  retail- 
ing intoxicants  from  the  12th  of  July  until  they  could  have  obtained 
license  under  the  provisions  of  the  Baskin-McGregor  bill  is  not  involved 
in  this  case  and  could  not  be.  Relator  could  have  complied  with  the 
provisions  of  the  Baskin-McGregor  bill  long  before  he  is  charged  with 
selling,  but  did  not.  Ordinary  diligence  would  have  enabled  applicant 
to  comply  with  the  terms  of  the  Baskin-McGregor  bill  within  thirty  days 
from  the  12th  of  July;  at  farthest,  ])y  tlie  middle  of  August,  relator 
could  have  been  operating  under  the  Baskin-McGregor  bill.     Had  relator 
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been  charged  with  selling  intoxicants  between  the  12th  of  July  and  the 
time  when  he  could  have  obtained  license  under  the  Baskin-McGregor 
bill,  the  questions  discussed  by  my  brethren  and  about  which  they  have 
differed,  would  be  involved.  Anything  said  in  this  case  with  reference 
to  the  attitude  of  the  parties  after  the  12th  of  July  until  they  could  have 
complied  with  the  provisions  of  the  said  bill  would  be  obiter  dicta.  The 
question  is  not  involved.  As  before  stated,  we  answer  relator's  proposi- 
tion in  the  negative:  First,  because  the  provisions  of  the  Baskin- 
McGregor  bill  expressly  repealed  all  laws  in  conflict  with  it ;  second,  said 
bill  is  a  complete  substitute  for  the  old  law  in  regard  to  retailing  in- 
toxicants. It  does  not  affect  the  wholesale  business.  It  is  unnecessary 
to  discuss  the  plain  provisions  of  express  repeal ;  it  needs  none. 

With  reference  to  the  substitution  of  the  Baskin-McGregor  law  for 
the  old,  we  would  say  the  rule  is  wtII  stated  in  Stebbins  v.  State,  22 
Texas  Crim.  App.,  32,  by  Presiding  Judge  White,  as  follows:  "Where 
a  new  statute  in  itself  comprehends  the  entire  subject,  and  creates  a  new, 
independent  and  entire  system  respecting  the  subject  matter,  it  is  univer- 
sally held  to  repeal  and  supersede  all  previous  systems  and  laws  respect- 
ing the  same  subject  matter,*'  and  in  support  of  this  proposition  cites 
Bryan  v.  Sunberg,  5  Texas,  423;  Stirman  v.  State,  21  Texas,  734; 
Wade  on  Betroactive  Laws,  sees.  291,  292;  Etter  v.  Missouri  Pacific 
Railway  Company,  2  Cond.  Bepts.,  Willson,  sec.  58. 

The  question  was  again  before  this  court  in  Dickinson  v.  State,  38 
Texas  Crim.  Bep.,  47^,  the  quotation  being  on  page  479.  Judge  Hender- 
son, rendering  the  opinion  for  the  court,  speaking  of  the  substitution  of 
one  act  for  another,  says:  "It  is  well  settled,  under  all  the  authorities 
of  which  we  have  any  knowledge,  that  subsequent  statutes  revising  the 
subject  matter  of  a  former  one,  and  evidently  intended  as  a  substitute  for 
it,  although  it  contains  no  express  words  to  that  effect,  must  operate  to 
repeal  the  former  to  the  extent  to  which  its  provisions  are  revised  and 
supplied  (see  Bogers  v.  Watrous,  8  Texas,  G2 ;  Cain  v.  State,  20  Texas, 
355;  Tunstall  v.  Wormley,  54  Texas,  476;  Stirman  v.  State,  21  Texas 
734;  Ex  parte  Valasquez,  26  Texas,  178;  Holden  v.  State,  1  Texas 
Crim.  App.,  225) ;  and  where  the  revised  statute,  in  and  of  itself,  com- 
prehends another  subject,  and  creates  a  new,  independent,  and  entire 
system  respecting  that  subject  matter,  it  is  universally  held  to  repeal 
and  supersede  all  previous  statutes  and  laws  respecting  the  same  subject 
matter  (see  Bryan  v.  Sunberg,  5  Texas,  417;  Stirman  v.  State,  21 
Texas,  734 ;  Etter  v.  Bailway,  2  Wills.  Civ.  Cas.  Ct.  App.,  sec.  58 ;  Steb- 
bins V.  State,  22  Texas  Crim.  App.,  32)." 

The  question  was  again  commented  on  by  the  court  in  Ex  parte 
Coombs,  38  Texas  Crim.  Bep.,  656,  in  the  following  language:  "It 
may  be  asserted  with  equal  confidence  that  a  repeal  may  be  had  by 
amendment  and  substitution.  So,  when  a  subsequent  statute  reviews 
the  subject  matter  of  a  former  one,  and  is  evidently  intended  as  a  substi- 
tute for  it,  though  it  contains  no  express  words  to  that  effect,  it  must 
be  held  to  operate  as  a  repeal  of  the  former  to  the  extent  to  which  its 
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provisions  are  revised  and  supplied.  And  a  new  statute  which  compre- 
hends the  entire  subject  matter  of  the  previous  one,  and  enacts  a  new 
and  independent  system  respecting  it,  repeals  and  supersedes  all  prior 
systems  and  laws  upon  the  same  subject  matter.  See  Stebbins  v.  State, 
22  Texas  Crim.  A  pp.,  32;  Eogers  v.  Watrous,  8  Tex.as,  63;  Goodenow 
V.  Buttrick,  7  Mass.,  140;  Stirman  v.  State,  21  Texas,  734;  Ex  parte 
Valasquez,  26  Texas,  178;  Holden  v.  State,  1  Texas  Crim.  App.,  226; 
Harold  v.  State,  16  Texas  Crim.  App.,  157;  Bartlett  v.  King,  12  Mass., 
545;  In  re  Ashley,  4  Pick.,  21,  23;  Com.  v.  Cooley,  10  Pick.,  39;  Ellis 
V.  Paige,  1  Pick.,  43,  45;  Inhabitants  of  Eutland  v.  Inhabitants  of 
Mendon,  Id.,  154;  Blackburn  v.  Inhabitants  of  Walpole,  9  Pick.,  97; 
Suth.  Stat.  Const.,  sees.  133,  154,  and  note,  for  collated  supporting 
authorities.^' 

We  deem  it  unnecessary  to  pursue  this  subject  further,  for  the  authori- 
ties are  too  clear  for  discussion,  that  when  the  Baskin-McGregor  bill  went 
into  effect  on  the  12th  of  Juh',  it  not  only  expressly  repealed  all  former 
laws  with  reference  to  retail  of  liquors  in  Texas,  as  provided  for  under 
the  terms  of  the  act,  but  that  the  repeal  by  substitution  is  as  equally 
certain.  As  before  stated,  the  writer  does  not  deem  it  necessary  to  dis- 
cuss the  attitude,  rights  or  liabilities  of  relator  had  he  been  charged  with 
selling  intoxicants  after  July  12th  and  before  he  could  have  obtained 
license  under  said  Baskin-McGregor  law,  and  expresses  no  opinion  as  to 
the  attitude  of  parties  who  may  have  so  sold. 

For  the  reasons  indicated,  the  relator  is  remanded  to  custody,  and  it  is 
accordingly  so  ordered. 

Relator  remanded  to  custody, 

Henderson,  Judge,  absent. 

BROOKS,  Judge. — I  barely  concur  in  the  conclusion. 


Bill  Walker  v.  The  State. 

No.  3727.     Decided  December  18,  1907. 

Carrying  Pistol — Variance — Public  Assembly. 

On  trial  for  unlawfully  carrying  a  pistol  where  the  evidence  showed  that 
defendant  carried  the  pistol  near  or  at  a  place  where  people  had  assembled, 
there  was  no  variance  between  the  allegation  and  the  proof,  and  appellant  could 
be  convicted  under  the  charge  in  the  indictment  of  unlawfully  carrying  on  and 
about  his  person  a  pistol;  although  he  could  have  been  punished  under  a  proper 
pleading  for  having  carried  the  pistol  at  a  public  assembly. 

Appeal  from  the  County  Court  of  Brazos.  Tried  below  before  the 
Hon.  A.  G.  Board. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol  on  and  about 
his  person ;  penalty,  a  fine  of  $100. 

The  opinion  states  the  case. 
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F.  B.  Hudson,  for  appellant. — On  question  of  variance:  Harris  v. 
State,  17  Texas  Crim.  App.,  132;  Payne  v.  State,  17  Texas  Crim.  App., 
40. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  question 
of  variance:     Pickett  v.  State,  10  Texas  Crim.  App.,  290. 

DAVIDSON,  Presidixo  Judge. — Appellant  was  convicted  for  carry- 
ing a  pistol.  The  evidence  snows  that  quite  a  crowd  of  negroes  had 
gathered  at  a  frolic  or  festival  of  some  sort  on  Christmas;  that  among 
others  present  was  the  defendant  and  a  negro  named  Billups;  that 
Billups  was  standing  in  the  yard  at  niglit  talking  to  a  negro  woman  and 
appellant  shot  him  with  a  pistol.  On  this  evidence  the  State  relied  for 
a  conviction. 

It  is  contended  that  as  there  was  a  public  gathering  in  the  house  near 
which  this  trouble  occurred,  appellant  should  have  been  charged  with 
carrying  a  pistol  at  a  public  assembly,  or  in  a  place  where  people  had 
assembled,  and  that  as  he  was  convicted  under  an  ordinary  indictment 
charging  unlawfully  carrying  on  and  about  his  person  a  pistol,  that  there 
is  a  variance  between  the  evidence  and  the  allegation.  There  is  no  merit 
in  this  proposition.  It  is  no  reason  appellant  should  have  been  acquitted 
under  the  charge  in  this  indictment  that  he  was  seen  with  a  pistol  at 
the  place  where  people  were  assembled  under  the  circumstances  detailed 
in  this  record.  He  was  not  charged  with  carrying  a  pistol  at  a  public 
assembly  and  convicted  under  the  other  statute  prohibiting  carrying 
pistols,  but  was  charged  directly  with  carrying  a  pistol,  omitting  the 
allegation  with  reference  to  assemblies,  places  of  amusement,  etc.  Appel- 
lant cannot  complain  that  the  State  sought  to  obtain  a  conviction  with 
the  less  punishment.  In  regard  to  the  application  for  continuance,  in  our 
opinion,  there  is  no  merit  in  it. 

The  judgment  is  affirmed. 

Affirmed, 

Henderson,  Judge,  absent. 

MOTIOK    FOR   REHEARIXG. 
January  22,  1908. 

DAVIDSOX,  Presiding  Judge. — The  judgment  in  this  case  was 
affirmed  at  Tyler,  and  is  before  us  now  on  motion  for  rehearing.  The 
original  opinion,  we  think,  sufficiently  states  the  case. 

Appellant  now  claims  that  his  contention  was  misunderstood,  and 
makes  this  excerpt  from  the  closing  of  the  ojiinion,  as  the  basis  of  his 
contention:  "Appellant  cannot  complain  that  the  State  sought  to  ob- 
tain a  conviction  with  the  less  punishment."  That  was  rather  an  inci- 
dental remark  at  the  close  of  the  opinion.  We  understood  then,  as  we 
understand  now,  that  appellant's  contention  was  that  there  was  a  vari- 
ance between  the  evidence  and  the  allegations,  and  the  basis  of  this  con- 
tention is,  that  he  should  have  been  charged  with  carrying  a  pistol  at  a 
public  assembly,  or  in  a  place  where  people  had  assembled,  etc.,  and  that 
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he  was  convicted  under  an  ordinary  indictment  charging  him  with  un- 
lawfully carrying  on  and  about  his  person  a  pistol,  and  the  original  opin- 
ion so  states  the  proposition.  Appellant's  contention  may  be  stated  in 
another  form  in  this  manner:  That  inasmuch  as  the  State  showed  that 
he  had  the  pistol  in  the  yard,  or  somewhere  in  the  neighborhood  of  the 
house  at  the  time  people  were  assembled  in  the  house,  that,  therefore, 
he  should  have  been  charged  under  the  statute  with  reference  to  carry- 
ng  a  pistol  into  such  house,  etc.,  where  people  were  assembled;  and  that 
nasrauch  as  he  was  charged  under  the  other  statute,  simply  for  carry- 
ng  a  pistol  on  and  about  his  person,  that  he  was  entitled  to  an  acquittal 
because  the  facts  showed,  in  his  judgment,  that  he  was  at  a  place  where 
people  were  assembled.  We  do  not  believe  this  contention  is  correct. 
The  fact  that  the  State  charged  under  one  statute  for  carrying  a  pistol, 
does  not  necessarily  prevent  a  conviction,  because  appellant  may  have 
had  the  pistol  at  a  public  assembly,  under  the  doctrine  of  carving. 
Where  the  State  sought  to  punish  for  simply  carrying  the  pistol,  and 
where  the  punishment  may  have  been  much  greater  for  carrying  it  at 
a  house  where  people  were  assembled,  would  not  afford  a  ground,  in  our 
judgment,  for  setting  aside  the  conviction.  The  court  was  not  finessing 
on  the  exact  amount  of  punishment  that  might  be  prescribed  under 
either  statute,  in  the  original  opinion,  but  was  simply  holding  that  where 
the  State  charged  carrying  a  pistol,  appellant  could  be  convicted  under 
such  charge,  although  he  may  have  carried  it  near  or  at  a  place  where 
people  had  assembled ;  even  if  the  State  could  have  punished  him  under 
a  proper  pleading  for  having  carried  the  pistol  to  the  public  assembly. 

We  see  no  legal  reason  why  this  motion  should  be  granted,  and  it  is, 
therefore,  overruled. 

Overruled. 


6.  W.  Purvis  v.  The  State. 

No.  3751.    Decided  December  18,  1907. 

Disorderly  House — Continuance — ^Admissions  of  State's  Counsel. 

Where  upon  trial  for  keeping  a  disorderly  house,  the  testimony  of  the  absent 
witnesses  as  set  out  in  defendant's  motion  for  continuance  was  material,  and 
the  State's  counsel  in  order  to  defeat  the  motion  agreed  in  open  court  that  he 
would  admit  that  the  absent  witnesses,  if  present,  would  testify  to  the  facts  set 
out  in  the  motion,  but  would  not  agree  that  such  facts  were  true,  it  was  error 
to  overrule  the  motion  for  continuance. 

Appeal  from  the  County  Court  of  Hardin.  Tried  below  before  the 
Hon.  H.  N.  Vickers. 

Appeal  from  a  conviction  of  keeping  a  disorderly  house ;  penally,  a  fine 
of  $200. 

The  opinion  states  the  case. 

R.  L.  Durham  and  Taliaferro  &  Nail,  for  appellant. — ^TJpon  question 
of  materiality  of  testimony:     Clark  v.  State,  38  Texas  Crim,  Rep.,  30; 


Digitized  by 


Google 


1907.1  Purvis  v.  The  State.  317 

40  S.  W.  Bep.,  992;  Bichartls  v.  State,  34  Texas  Crim.  Bep.,  277;  30 
S.  W.  Bep.,  229.  On  question  of  overruling  motion  on  statement  of 
county  attorney:  Hyde  v.  State,  16  Texas,  446;  De Warren  v.  State, 
29  Texas,  464;  Skarors  v.  State,  43  Texas,  88;  White  Ann.  Code  Crim. 
Proe.,  p.  410. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  keep- 
ing a  disorderly  house.  The  complaint  and  information  charge  that 
appellant  was  the  owner,  lessee,  and  person  in  charge  of  a  certain  house 
in  which  malt  liquors  were  kept  for  sale  and  that  he  permitted  prosti- 
tutes, lewd  women  and  women  of  bad  reputation  for  chastity  to  display 
and  conduct  themselves  in  said  house  in  a  lewd,  lascivious  and  indecent 
manner;  and  that  he  was  the  owner,  lessee  and  person  in  control  of  a 
certain  house  in  which  malt  liquors  were  kept  for  sale,  and  that  he  did 
unlawfully  and  knowingly  employ  and  have  in  his  service  in  said  house 
one  Mary,  a  lewd  woman  and  a  woman  of  bad  reputation  for  chastity. 

Appellant  applied  for  a  continuance  for  the  testimony  of  two  wit- 
nesses. Kirk  and  Garvin.  By  Garvin  appellant  expected  to  prove  that 
one  Mary,  whose  name  is  set  out  in  the  indictment  as  being  a  prostitute 
in  the  employment  of  appellant,  as  a  lewd  woman  whose  reputation  for 
chastity  was  bad,  was  the  wife  of  the  witness,  and  that  the  witness  and 
his  wife  were  boarding  with  defendant  and  that  she  was  not  then  em- 
ployed in  the  house  where  appellant  kept  malt  liquors  for  sale.  By  the 
witness.  Kirk,  he  expected  to  prove  that  he,  the  witness,  was  employed 
in  said  house  and  knew  all  the  inmates  of  said  house,  and  parties  em- 
ployed therein,  and  that  appellant  did  not  have  in  his  employment  any 
women  who  were  prostitutes,  or  lewd  women  or  women  of  bad  reputa- 
tion for  chastity,  and  that  during  the  entire  time  of  his  employment 
there  were  no  prostitutes,  lewd  women  or  women  of  bad  reputation  for 
chastity  permitted  to  resort  to  said  house  or  permitted  to  display  and  con- 
duct themselves  in  a  lewd,  lascivious  and  indecent  manner.  That  his 
employment  was  prior  to  and  subsequent  to  the  16th  day  of  September, 
the  date  alleged  in  the  complaint  and  information,  at  which  appellant 
should  have  so  carried  on  the  disorderly  house.  The  testimony  of  these 
witnesses  was  material.  The  county  attorney,  in  order  to  defeat  this 
motion,  in  open  court  stated  to  the  court  that  if  he  would  overrule  the 
continuance,  he,  the  county  attorney,  in  behalf  of  the  State,  would  admit 
that  if  the  witnesses  named  were  present  they  would  testify  under  oath 
to  the  facts  set  out  in  the  motion  for  a  continuance,  as  expected  to  be 
shown  by  them,  but  would  not  admit  that  such  facts  as  they  would  tes- 
tify to  were  true.  Whereupon,  the  court  overruled  the  application.  In 
order  to  avoid  an  application  for  a  continuance  by  such  admission,  the 
facts  being  material,  the  State  must  admit  the  truthfulness  of  the  evi- 
dence of  the  absent  witnesses.  The  case  was  a  closely  contested  one,  and 
the  evidence  is  on  rather  close  lines  as  to  whether  this  was  a  disorderly 
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house.     In  view  of  this  condition  of  the  record,  we  are  of  opinion  tlie 
court  erred  in  refusing  to  continue  the  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Jess  McCrimmon  v.  The  State. 

No.  t3933.     Decided  December  18,  1907. 

1. — Carrying  Pistol — Continuanoe — ^Diligenoe^Seoond  Applioation. 

Where  for  trial  of  unlawfully  carrying  a  pistol,  the  motion  for  contmuance 
was  the  second  application,  the  diligence  for  obtaining  process  for  witnesses  is 
more  strictly  construed  than  in  the  first  application;  and  where  diligence  was 
totally  wanting  the  application  was  correctly  overruled. 

8. — Same — Bill  of  Exceptions — Qnaliilcation  by  Judge — ^Praotioe  on  Appeal. 

Where  upon  appeal  from  a  conviction  of  unlawfully  carrying  a  pistol  it  was 
somewhat  doubtful  whether  defendant's*  motion  for  continuance  was  the  first  or 
second  application,  the  qualification  of  the  judge  to  defendant's  bill  of  exceptions 
stating  that  the  motion  was  the  second  application,  controlled  the  statement  in 
the  main  portion  of  the  bill  that  it  was  the  first  application. 

Appeal  from  the  County  Court  of  Cherokee.  Tried  below  before  the 
Hon.  R.  L.  Eobinson. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol ;  penalty,  a 
fine  of  $100. 

The  opinion  states  the  case. 

Bennett  B.  Perkins,  for  appellant. — On  question  of  diligence:  Buie 
V.  State,  1  Texas  Crim.  App.,  456;  Mapes  v.  State,  14  Texas  Grim. 
App.,  134 ;  DeWarren  v.  State,  29  Texas  Crim.  App.,  473. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  conviction  for  unlaw- 
fully carrying  a  pistol.  Appellant  applied  for  a  continuanoe  on  account 
of  the  absence  of  three  witnesses,  which  was  refused  by  the  court.  This 
was  the  second  application  for  a  continuance.  The  case  was  set  for  trial 
on  October  14th  for  October  28th.  On  said  last  date,  the  •case  was 
again  set  over  to  the  afternoon  of  the  29th,  and  when  that  time  was 
reached  it  was  reset  for  October  30th.  The  witnesses  Gregory,  Crews 
and  Ciemmie  Muse  were  neither  present  on  the  28th  nor  29th,  which  was 
known  to  appellant  and  his  counsel.  They  asked  for  no  process  to 
compel  their  attendance  and  made  no  effort  to  secure  such  attendance. 
Tlie  parties  lived  within  from  six  to  fourteen  miles  of  the  courthouse. 
No  application  for  attachment  for  any  of  the  witnesses  was  asked  at  any 
time.  At  the  time  of  trial  it  is  stated  Muse,  a  woman,  was  on  account 
of  recent  birth  of  a  child,  unable  to  attend  court.  The  testimony  of 
McGeo,  introduced  during  the  trial,  was  that  he  was  nedr  appellant  and 
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had  better  opportunity  to  see  appellant  at  the  time  he  should  have  had 
the  pistol,  than  either  Gregory  or  Crews,  and  their  testimony  was  simply 
cumulative  and  circumstantial.  The  witness  Muse  was  not  present  at 
the  time  appellant  should  have  had  the  pistol. 

It  was  expected  to  prove  by  the  absent  witness  Muse,  that  she  was 
living  in  the  same  house  with  appellant  and  that  he  had  but  one  pistol, 
and  she  saw  it  in  his  room  on  the  morning  it  was  claimed  by  the  State 
that  he  had  the  pistol  with  him.  By  Gregory  and  Crews  it  was  expected 
to  be  shown  that  they  were  with  appellant  several  hours  before  Bothwell, 
the  Staters  witness,  claims  to  have  seen  defendant  with  a  pistol  and  that 
he  was  without  a  coat  and  had  on  a  small  vest,  unbuttoned ;  that  he  had 
been  helping  them  to  rope  and  drive  cattle  for  several  hours  before  the 
time  when  the  Staters  witness  claims  to  have  seen  the  pistol  on  defendant. 
The  State's  witness  is  positive  that  appellant  had  the  pistol  so  far  as  the 
evidence  of  witness  Bothwell  is  concerned. 

McGee  was  close  by  but  could  not  tell  whether  appellant  had  a  pistol 
or  not,  for  he  was  so  standing  that  a  horse  was  between  them,  but  McGee 
testified  when  the  difficulty  came  up  between  Bothwell  and  appellant, 
Bothwell  made  a  remark  to  the  effect  that  appellant  had  a  pistol  and 
Bothwell,  on  account  of  said  pistol,  desisted  from  further  difficulty  with 
him.  This,  as  before  stated,  is  the  second  application,  and  the  testimony 
sought  of  Gregory  and  Crews  as  well  as  Muse  is  cumulative.  The  dili- 
gence for  obtaining  process  for  the  presence  of  the  witnesses  is  much 
more  strict  than  that  under  an  application  for  the  first  continuance. 
The  diligence,  as  we  understand  this  record,  is  totally  wanting.  We 
are,  therefore,  of  opinion  that  the  court  did  not  err  in  refusing  to  con- 
tinue the  case.  The  remaining  two  grounds  of  the  motion  for  a  new  trial 
attack  the  sufficiency  of  the  evidence  to  support  the  conviction.  Both- 
well's  testimony  makes  the  case;  he  testifies  to  seeing  the  pistol.  McGee 
did  not  see  the  pistol,  but  he  corroborates  Bothwell  in  regard  to  the 
statements  made  by  Bothwell  in  regard  to  appellant  having  a  pistol  at 
the  time,  which,  so  far  as  the  State's  evidence  was  concerned,  was  not 
denied.  Appellant  swore  to  the  contrary.  This  court  is  not  authorized 
to  reverse  a  judgment  for  want  of  sufficient  evidence  if  the  facts  show  a 
case.     That  is  a  matter  for  the  jury. 

As  the  record  is  presented,  we  think  the  judgment  ought  to  be  affirmed 
and  it  is  accordingly  so  ordered. 

Affirmed, 

Henderson,  Judge,  absent. 

ON  REHEARING. 
January  22.  1908. 

DAVIDSON,  Presiding  Judge.— At  the  Tjler  term  the  judgment  in 
this  case  was  affirmed.  Motion  for  rehearing  had  been  filed  and  a  re- 
consideration of  the  case  requested.  It  seems  that  the  errors  claimed  to 
have  been  made  by  the  court  in  affirming  the  case  largely  grew  out  of 
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the  fact  that  the  application  for  continuance  was  treated  as  a  second  and 
not  a  first  application,  and  contention  is  made  that  the  opinion  is  in- 
correct in  so  treating  the  case,  and  that  as  a  fact  it  was  a  first  applica- 
tion. We  have  reviewed  that  question  and  are  still  of  the  opinion  that 
it  is  a  second  application  as  is  made  to  appear  by  the  transcript,  bills  of 
exception  and  qualifications  of  the  judge.  It  is  true  appellant  states 
in  his  application  that  it  is  a  first  application  for  a  continuance.  Fin- 
ishing the  application  as  to  the  substantial  matters,  it  is  thus  closed 
before  being  sworn  to  by  appellant:  "The  premises  considered,  this 
defendant  prays  the  court  and  now  moves  the  court  to  grant  this,  his 
first  application  for  continuance,  which  application  he  makes  with  all 
the  requirements  which  are  embraced  in  a  second  application,  and  which 
he  asks  the  court  to  consider  as  a  second  application  should  it  hold  that 
he  is  chargeable  with  any  continuance  heretofore,  and  the  defendant 
prays  and  moves  the  court  to  continue  this  cause  to  the  next  term  of  this 
honorable  court.^^  This  is  an  excerpt  from  the  closing  part  of  defend- 
ant's application.  The  court  signing  this  qualifies  it  as  follows:  ^'This 
was  the  second  application  for  continuance  of  this  case  by  the  defendant, 
and  the  court  not  being  a  party  to  any  contract,  understanding  or  agree- 
ment, defendant's  counsel  may  have  had  with  the  county  attorney  outside 
of  court  or  elsewhere.  This  case  was  set  for  trial  on  October  14th  for  Oc- 
tober 28th,  on  said  last  date  same  was  set  over  to  afternoon  of  the  29th, 
and  at  this  date  case  was  reset  for  the  30th.  Witnesses  Gregory  and  Crews 
and  negro  girl,  Clemie  Muse,  were  neither  present  in  court  on  Monday, 
28th,  nor  on  the  29th,  although  defendant's  counsel  and  defendant  both 
knew  of  said  witnesses'  absence,  asked  for  no  process  to  compel  their 
attendance  and  made  no  effort  to  get  them  or  either  of  them.  Wit- 
nesses resided,  Clemmie  Muse,  within  six  or  seven  miles  of  courthouse ; 
and  Gregory  and  Crews  about  thirteen  or  fourteen  miles  of  same.  No 
application  w^as  made  for  attachment  for  these  witnesses  at  any  time. 
Testimony  of  witness  McGee  shows  that  he  was  near  defendant,  and  had 
better  opportunity  to  see  defendant  at  the  time  he  is  charged  with  hav- 
ing the  pistol  than  either  of  the  witnesses  Gregory  or  Crews;  their  testi- 
mony would  be  simply  cumulative  and  circumstantial.''  (Signed  by  the 
county  judge.) 

The  witness.  Muse,  was  not  present  at  the  time  and  place  where  the 
pistol  should  have  been  exhibited,  and  her  testimony  was  expected  to 
show  that  appellant's  pistol  was  at  home  where  he  and  she  resided  at 
the  time  appellant  should  have  had  the  pistol  at  the  point  designated 
by  the  State's  testimony.  In  the  absence  of  the  statement  or  qualifica- 
tion of  the  trial  judge,  it  is  somewhat  doubtful  as  to  whether  this  would 
liave  been  a  first  or  second  application ;  but  the  judge  qualifies  it,  making 
it  a  second  application.  The  qualification  of  a  judge  to  a  bill  of  excep- 
tions will  control  in  the  absence  of  a  contest  by  appellant  in  the  form  of 
a  bill  by  bystanders.  Whenever  a  bill  of  exceptions  is  accepted  by  the 
party  taking  it,  as  qualified  bv  the  judge,  the  qualifications  will  be  con- 
sidered as  controlling  the  statement  in  the  main  portion  of  the  bill.     We, 
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therefore,  are  still  of  the  opinion  as  this  record  presents  this  matter, 
the  application  was  a  second  and  not  the  first  application.  The  second 
application  is  governed  by  entirely  different  rules  from  that  with  refer- 
ence to  the  first.  Viewing  this  in  the  light  of  the  record,  we  are  still  of 
the  opinion  that  the  testimony  is  cumulative,  and  as  stated  heretofore, 
rather  circumstantial. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


C.  Mercer  v.  The  State. 

No.  3d30.    Decided  December  18,  1907. 

1. — Disturbing  Peaoe— Affidavit — ^Information — Constitntional  Law. 

Where  upon  trial  for  disturbing  the  peace,  the  affidavit  and  information  con- 
tained two  separate  counts  and  the  first  count  did  not  conclude  against  the 
peace  and  dignity  of  the  State,  but  at  the  end  of  the  second  count  that  expression 
was  used,  the  same  was  sufficient.  Following  Stebbins  v.  State,  31  Texas  Crim. 
Rep.,  294;  20  S.  W.  Rep.,  552. 

2. — Same — ^Motion  for  New  Trial. 

An  objection  to  the  court's  charge,  in  a  motion  for  new  trial,  that  the  court 
misdirected  the  jury  as  to  the  law  of  the  case,  is  too  general. 

3. — Same— Sufficiency  of  the  Evidence. 

Where  upon  trial  for  disturbing  the  peace  the  evidence  showed  that  defendant 
called  the  prosecutor  a  damned  liar,  and  asked  him  to  come  out  and  fight  him 
and  so  forth,  the  allegations  in  the  information  that  the  defendant  cursed  and 
swore,  and  used  abusive  language,  etc.,  were  sustained. 

Appeal  from  the  County  Court  of  Harrison.  Tried  below  before  the 
Hon.  H.  T.  Lytleton. 

Appeal  from  a  conviction  of  disturbing  the  peace;  penalty,  a  fine 
of  $5. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Pbesidino  Judge. — The  affidavit  and  information  con- 
tain two  counts,  the  first  of  which  charges  appellant  with  going  into  and 
near  a  private  place,  to  wit :  the  private  house  of  Dan  Maloney,  and  did 
then  and  there  curse  and  swear  and  yell  and  shriek  and  use  loud,  abusive, 
vulgar,  obscene  and  indecent  language  in  a  manner  calculated  to  dis- 
turb the  inhabitants  of  said  private  house.  The  second  count  charges 
appellant  with  using  abusive  language  to  and  concerning  the  said  Dan 
Maloney  under  circumstances  then  and  there  reasonably  calculated  to 
provoke  a  breach  of  the  peace  against  the  peace  and  dignity  of  the  State. 

It  is  contended  by  appellant  that  the  information  is  defective  in  that 
the  first  count  and  that  upon  which  appellant  was  convicted,  is  insuffi- 
cient, because  it  fails  to  conclude,  '^against  the  peace  and  dignity  of  the 
State.''  An  inspection  of  the  complaint  and  information  shows  that 
Vol.  52  Crim.— 21 
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the  first  count  does  not  conclude,  "against  the  peace  and  dignity  of  the 
State/^  but  at  the  end  of  the  second  count  that  expression  is  used.  This 
is  sufficient.  It  is  not  necessary  that  each  count  conclude,  "against  the 
peace  and  dignity  of  the  State."  See  Stebbins  v.  State,  31  Texas  Crim. 
Rep;,  294 ;  20  S^  W.  Rep.,  552 ;  Dancey  v.  State,  35  Texas  Crim.  Rep., 
615;  34  S.  W.  Rep.,  113 ;  Alexander  v.  State,  27  Texas  Crim.  App.,  533; 
West  V.  State,  27  Texas  Crim.  App.,  472;  11  S.  W.  Rep.,  482. 

The  second  ground  of  the  motion  is  that  the  court  misdirected  the 
jury  as  to  the  law  of  the  case.  This  is  too  general ;  ho  pari;icular  portion 
of  the  charge  is  pointed  out  and  no  error  is  designated;  nor,  did  the 
pleader  undertake  to  show  wherein  or  in  what  part  of  the  charge  the 
jury  were  misdirected  as  to  the  law. 

The  third  and  fourth  grounds  of  the  motion  aver  that  the  verdict  is 
contrary  to  the  law  and  evidence  and  insufficient  to  support  the  verdict. 
We  are  of  opinion  that  the  evidence  is  sufficient.  Maloney-  was  in  his 
yard  working  on  a  scraper  when  appellant  and  Hughes  came  up  and 
spoke  to  him.  After  conversing  awhile  upon  different  subjects,  appel- 
lant asked  Maloney  something  about  why  the  camp  was  at  its  present 
location  and  nol;  closer  to  the  work.  It  seems  that  Maloney  and  others 
were  working  on  the  county  road.  Maloney  replied  that  they  were  sta- 
tioned there  because  the  teams  would  not  have  to  go  over  the  fresh- 
worked  road  every  day,  but  would  have  hard  road  to  travel  in  going  to 
and  from  the  work.  Appellant  said  the  county  teams  are  about  as  good 
as  any  in  the  county,  and  if  they  could  not  go  over  the  road,  how  did 
Maloney  or  anyone  else  expect  other  people's  teams  to  travel  over  the 
road.  Maloney  replied,  that  a  person  had  better  work  anywhere  else  for 
50  cents  a  day  than  work  for  the  county  and  have  everybody  monkey- 
ing with  his  business,  and  that  he,  Maloney,  had  heard  what  appellant 
had  been  saying.  Appellant  replied,  ^T.  have  never  monkeyed  with  your 
business  and  whoever  says  I  did  tells  a  God  damned  lie."  Maloney  then 
replied,  *T  say  you  have."  Appellant  then  said,  "I  have  not,  and  if  you 
will  come  out  here  in  the  road  I  will  make  a  white  man  out  of  you." 
Maloney  declined  to  go.     Appellant  then  left. 

Mrs.  Maloney  said  she  heard  loud  talking  and  stepped  to  the  door 
and  heard  appellant  say,  "Whoever  says  I  have  monkeyed  with  your 
business  tells  a  God  damned  lie,"  that  Maloney  said,  "I  don't  want  you 
cursing  here  in  the  presence  of  my  children."  Appellant  then  said,  "I 
have  not  cursed,"  and  then  told  her  husband  if  he  would  come  out  in 
the  road,  he  would  make  a  white  man  out  of  him. 

Hughes  testified  practically  as  did  Maloney,  but  he  says  that  appel- 
lant's statement  to  Maloney  was,  that  whoever  said  that  he,  appellant, 
had  had  anything  to  do  with  his,  Maloney's  business,  "is  a  liar  and  a 
damn  liar."     This  is  practically  the  testimony  of  the  case. 

We  think  the  evidence  is  sufficient  and  the  judgment  is  affirmed. 

Affirmed, 

Henderson,  Judge,  absent. 
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Jack  Washington  v.  The  State. 

No.  3»32.     Decided  December  18,  1907. 

Xisdemeanor  Theft — ^Absence  of  Defendant. 

Upon  trial  for  theft  under  the  value  of  $50,  where  imprisonment  was  a  part 
of  the  pnnishment,  it  was  error  to  proceed  with  the  trial  of  the  case  in  defendant's 
absence;  and  this  although  defendant  appeared  after  the  State  had  introduced 
its  evidence,  and  the  court  proposed  the  reintroduction  of  the  evidence,  which 
defendant  declined. 

Appeal  from  the  County  Court  of  Cherokee.  Tried  below  before  the 
Hon.  B.  L.  Bobinson. 

Appeal  from  a  conviction  of  theft  under  the  value  of  $60;  penalty^ 
a  fine  of  $15  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant  on  file. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  a  petty  theft,  and  his 
punishment  assessed  at  a  fine  of  $15  and  thirty  days  confinement  in  the 
county  jail. 

Bill  of  exceptions  No.  1  shows  that  appellant^s  counsel  was  forced  to 
try  appellant  in  his  absence  on  account  of  the  absence  of  the  defendant, 
and  several  witnesses  not  necessary  here  to  mention.  The  bill  present- 
ing the  matter  has  this  qualification  of  the  trial  court:  "The  court 
having  refused  said  above  motion  ordered  the  clerk  to  deliver  to  B.  B. 
Perkins  and  C.  F.  Gibson,  county  attorney  (Perkins  being  appellant^s 
counsel),  each  a  list  of  the  jury,  and  ordered  both  of  said  parties  to  make 
their  challenges  to  said  jury,  which  said  Perkins  objected  to  doing, 
because  the  defendant. was  not  present.  The  jury,  however,  were  selected 
and  sworn.  The  county  attorney  presented  his  information  to  the  jury ; 
B.  B.  Perkins  plead  not  guil^  to  said  information,  and  the  State 
placed  W.  H.  Miller  upon  the  stand  as  a  witness ;  after  said  Miller  was 
excused  from  the  stand,  the  State  placed  George  Wright  and  Ed  Sum- 
mers upon  the  witness  stand  and  the  State  then  announced  that  it  was 
through  with  its  testimony,  and  the  court  called  upon  B.  B.  Perkins  to 
know  what  witnesses  the  defendant  had  to  offer.  Perkins  then  placed 
W.  H.  Oatley  upon  the  stand  as  a  witness;  after  this  witness  testified, 
the  court  announced  that  it  was  12  o'clock,  and  adjourned  the  court 
until  1:30  o'clock.  When  court  reconvened  in  the  afternoon,  the  de- 
fendant. Jack  Washington,  was  brought  into  court,  and  the  court  then 
called  upon  the  defendant  to  know  why  he  had  not  been  present  in 
court  this  morning.  Defendant  stated  to  the  court  that  he  was  not 
aware  that  this  case  was  set  for  trial  at  this  time.  The  court  thereupon 
asked  the  defendant  where  he  had  been,  and  the  defendant  stated  to  the 
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court  that  he  was  at  work  on  the  railroad  section  three  or  four  miles 
from  town.  The  court  then  ordered  the  trial  to  proceed,  and  the  de- 
fendant then  presented  a  motion,  in  substance  as  follows:  That  he 
had  had  no  right  of  challenge  and  was  not  present,  and  various  witnesses 
were  absent.  The  court  told  the  defendant  that  he  might  have  all  of  his 
and  the  State's  witnesses  reintroduced,  if  he  desired  to  do  so,  and  that 
he  would  have  an  opportunity  to  examine  and  cross-examine  if  he 
wished.  This  the  defendant  refused  to  do.  There  is  no  law  in  this 
State  authorizing  the  trial  of  a  defendant  in  a  misdemeanor  case  where 
imprisonment  is  part  of  the  punishment  in  his  absence.  Article  633, 
White's  Penal  Code,  reads  as  follows :  "In  all  prosecutions  for  felonies, 
the  defendant  must  be  personally  present  on  the  trial,  and  he  must  like- 
wise be  present  in  all  cases  of  indictment  or  information  for  misde- 
meanors where  the  punishment  or  any  part  thereof  is  imprisonment  in 
jail."  It  is  not  necessary  to  cite  authorities.  The  statute  inhibits 
any  part  of  the  trial  in  the  absence  of  the  defendant.  The  fact  that 
the  county  judge  proposed  to  permit  the  evidence  to  be  introduced 
anew  would  not  cure  this  error  and  violation  of  both  the  letter  and 
spirit  of  the  statute. 

The  judgment  is  accordingly  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


George  Blue  v.  The  State. 

No.  3923.     Decided  December  18,  1907. 

1. — ^Asianlt  With  Intent  to  Murder — Continuance. 

Where  the  testimony  of  the  absent  witnesses,  in  the  li^ht  of  the  record,  was 
not  probably  true,  and  the  ground  set  out  in  the  motion  for  continuance  was  too 
general,  there  was  no  error  in  overruling  it. 

2. — Same — General  Eeputation  of  Defendant — Cross-Examlnatlon. 

Upon  trial  for  assault  with  intent  to  murder  where  defendant's  witness  tes- 
tified to  the  latter's  good  reputation  as  a  law-abiding  citizen,  there  was  no 
error  upon  cross-examination  to  ask  said  witness  if  he  had  not  heard  that  the 
defendant  on  one  occasion  had  a  difficulty  with  a  certain  party  and  drew  a  gun 
on  him;  at  least,  the  matter  was  not  of  sufficient  importance  to  require  a 
reversal. 

Appeal  from  the  District  Court  of  Brazos.  Tried  below  before  the 
Hon.  J.  C.  Scott. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  State's  testimony  showed  that  some  colored  people  had  a  Sunday- 
school  rally ;  that  about  the  time  the  exercises  were  over  and  the  meet- 
ing was  breaking  up,  some  person  fired  off  a  pistol,  some  two  or  three  hun- 
dred yards  up  the  road  from  the  church;  and  some  remarks  were  made 
with  reference  to  the  shooting,  by  parties  present ;  that  the  party  injured 
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who  was  standing  on  the  ground  outside  of  the  door  with  one  foot  on  the 
doorstep  remarked,  that  they  had  to  stop  shooting  those  pistols ;  that  de- 
fendant, who  was  standing  some  ten  or  twelve  feet  from  prosecutor 
remarked  to  him,  "What  in  hell  have  you  got  to  do  with  it  ?"  that  prose- 
cutor replied,  "I  have  got  a  good  deal  to  do  with  it,  I  am  a  citizen  of  this 
community  and  this  pistol  shooting  has  got  to  stop" ;  that  at  this  time  the 
defendant  walked  briskly  towards  prosecutor  and  said,  "By  God,  we 
will  see  what  you  have  got  to  do  with  it;  that  at  this  time  prosecutor 
was  standing  in  the  same  position;  that  defendant  drew  his  pistol  and 
started  to  shoot  prosecutor,  the  latter  throwing  up  his  hand,  saying, 
"George,  donT:,"  and  broke  to  run  around  the  corner  of  the  house;  that 
defendant  fired  and  shot  prosecutor,  the  bullet  entering  the  back  part 
of  his  arm,  breaking  it ;  that  prosecutor  made  no  gestures,  except  throw- 
ing up  his  hand,  and  started  to  run. 

The  testimony  of  some  of  defendant's  witnesses  was  that  prosecutor 
went  up  to  defendant  and  shook  his  finger  in  his  face,  and  reached  his 
hand  back  as  if  to  draw  a  weapon.  The  State's  witnesses  in  rebuttal  de- 
nied this. 

V.  B.  Hudson,  for  appellant. — On  question  of  continuance :  Hyden  v. 
State,  31  Texas  Crim.  Rep.,  401 ;  40  S.  W.  Rep.,  764;  White's  Ann.  Code 
Grim.  Proc.,  p.  399,  sec.  614. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  moved  to  continue  the 
case  on  account  of  the  absence  of  a  witness  named  Green  by  whom  he  ex- 
pected to  prove  that  he  "acted  in  his  own  self-defense ;  that  this  defendant 
was  attacked  by  the  said  Sol  Ellis  who  made  demonstration  as  if  to  draw 
a  pistol  from  his  pocket;  that  said  demonstration  was  accompanied  with 
words,  acts,  and  the  manner  of  the  said  prosecuting  witness,  Sol  Ellis, 
indicating  an  immediate  intention  upon  the  part  of  the  said  Sol  Ellis 
to  inflict  upon  the  defendant  death  or  serious  bodily  injury."  And 
he  recites  further,  that  he,  appellant,  was  at  the  time  doing  nothing  and 
disturbing  nobody. 

The  State's  theory  was  that  appellant  made  an  unnecessary  assault 
upon  Ellis;  that  Ellis  fied  and  appellant  shot  him  as  he  ran  away,  and 
the  evidence  is  conclusive  that  he  was  shot  from  behind.  Quite  a  num- 
ber of  witnesses  testified  to  the  immediate  facts;  among  them,  several 
in  behalf  of  the  defendant.  The  allegations  in  the  motion,  as  to  the 
facts  expected  to  be  proved,  are  very  general  indeed  and  hardly  suf- 
ficient to  have  authorized  the  court  to  continue.  Viewing  this  entire  rec- 
ord, we  are  of  opinion  that  the  testimony  of  this  absent  witness,  even  if 
he  was  expected  to  swear,  would  probably  not  be  regarded  as  true.  Be 
this  as  it  may,  we  are  of  opinion  that  the  motion  is  too  general. 

Henry  Mitchell  in  behalf  of  appellant  testified  to  the  good  reputa- 
tion of  appellant  as  being  a  quiet,  law  abiding  citizen.     On  cross-exam- 
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ination  he  was  asked  if  he  had  not  heard  of  the  defendant  on  one  occa- 
sion having  a  diflBculty  with  a  white  man  by  the  name  of  Phillips,  and 
drawing  a  gun  on  him.  Witness  replied  that  he  had  heard  of  it  for  the 
first  time  at  the  trial  of  this  case. 

Objection  was  urged  that  it  was  hearsay,  immaterial,  irrelevant  and 
shed  no  light  upon  the  case  and  tended  to  prejudice  the  right  of  the  de- 
fendant, etc.  ...  As  this  was  presented,  we  do  not  believe  it  was 
error  and  if  so,  not  of  sufficient  importance  to  require  a  reversal  of  the 
judgment  The  reputation  of  appellant  had  been  presented  to  the  jury 
at  his  instigation,  and  it  was  shown  to  be  that  of  a  quiet,  law  abiding 
citizen.  General  reputation  is  in  the  nature  of  hearsay.  •  If  this  wit- 
ness had  heard  anything  derogatory  to  appellant's  character,  he  could  be 
crossed  about  it,  for  he  had  testified  to  the  fact  that  his  reputation  was 
good.  He  stated,  however,  that  he  never  heard  of  the  transaction  until 
he  came  to  this  trial.  As  this  is  presented,  even  if  error,  it  is  not  of 
sufficient  importance  to  require  a  reversal  of  the  judgment. 

We  think  there  is  no  sufficient  reason  shown  why  the  judgment  should 
be  reversed.    The  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled,  January  22,  1908,  without  written 
opinion. — Beporter.] 


George  Shilling  v.  The  State. 

No.  3924.     Decided  December  18,  1907. 

Theft  of  Hone — ^Acoomplice — CoTroboration. 

Where  upon  trial  for  the  theft  of  a  horse,  the  only  testimony  was  that  of  a 
witness  who  accompanied  the  defendant  and  others  who  committed  the  alleged 
theft,  and  saw  everything  that  was  done  when  the  animals  were  taken,  and  that 
she  received  some  of  the  proceeds  of  one  of  the  stolen  horses  after  it  was  sold; 
and  there  being  no  corroborating  evidence  connecting  defendant  with  the  taking, 
defendant  not  having  been  found  in  possession  of  any  of  the  stolen  animals,  the 
conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Lavaca.  Tried  below  before  the 
Hon.  M.  Kennon. 

Appeal  from  a  conviction  of  theft  of  a  horse;  penalty,  five  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  horse 
theft.     We  have  examined  this  record  with  a  good  deal  of  care,  as  the 
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turning  point  in  it  is  the  want  of  sufficient  evidence.  The  State  made 
out  a  case,  as  far  as  this  could  be  done,  by  the  testimony  of  accom- 
plices. It  is  admitted  by  the  State  that  if  the  witness,  CoflEey,  is  an  ac- 
complice, then  there  is  a  want  of  corroboration.  The  evidence  clearly 
makes  this  witness  an  accomplice.  She  accompanied  the  parties  whom 
she  testified  committed  the  theft  of  this,  and  another  horse  or  two,  the 
same  night.  One  of  the  alleged  thieves  was  her  paramour.  She  testi- 
fies to  practically  everything  that  was  seen,  said  and  done  during  the 
night  when  the  different  animals  were  taken;  saw  them  taken,  accom- 
panied them  from  Yoakum  to  Hallettsville,  during  which  time  the  sev- 
eral animals  were  taken,  and  she  testified  that  she  received  money  from 
her  paramour,  or  at  least  one  of  the  parties,  after  the  disposition  of  one 
or  more  of  the  stolen  horses,  and  reasonably  makes  it  appear  that  it 
was  some  of  the  proceeds  of  one  of  the  stolen  horses. 

We  are  of  opinion  that  eliminating  her  testimony,  there  isn't  any 
corroborating  evidence  to  show  that  appellant  was  connected  with  the 
taking  of  the  horse  in  this  connection,  or  any  others  that  were  taken  that 
night.  He  was  never  seen  in  possession  of  any  of  them,  nor  is  his  pres- 
ence shown  at  the  time  of  the  taking,  except  by  the  accomplices. 

For  want  of  sufficient  evidence  to  sustain  the  conviction  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


Clyde  Gorman  v.  The  State. 

No.  3706.     Decided  December  18,  1907. 

1. — ^Local  Option — ^BUnd  Tiger — ^Publication — County  Judge — Charge  of  Court. 

Where  in  a  trial  for  a  violation  of  the  local  option  law  the  defendant  was 
char^  with  running  a  blind  tiger,  the  fact  of  publication  (where  the  county 
judge  had  not  in  person  made  the  entry  on  the  minutes  of  the  commissioners 
court  of  his  certificate  of  the  publication  of  the  result  of  the  election  but  had 
directed  it  to  be  done),  could  be  otherwise  proved,  even  if  said  entry  would  not 
be  prima  facie  evidence  of  the  fact  of  such  publication  under  article  3391,  Re- 
vised Civil  Statutes.  Following  Ezzell  v.  State,  29  Texas  Crim.  App.,  521 ;  and 
nnder  such  proof  there  was  no  error  in  the  court's  instruction  that  local  option 
was  in  efltect 
2. — Same — ^Evidence — Other  Transactions. 

Where  defendant  was  charged  with  keeping  and  running  a  blind  tiger,  there 
was  no  error  to  introduce  in  evidence  other  transactions  showing  the  selling  of 
whisky  by  means  of  running  a  blind  tiger,  to  show  method.  Following  Hollar  v. 
State,  7  Texas  Ct.  Rep.,  552 ;  Stovall  v.  State,  97  S.  W.  Rep.,  92. 

8. — Same — ^Hearsay  Evidence. 

On  trial  for  running  a  blind  tiger,  testimony  that  the  witnesses  had  heard 
that  whisky  could  be  bought  at  appellant's  urinal,  etc.,  was  inadmissible. 

4. — Same— Eyldence— Books — Slips  and  Copies-— Express  Company. 

Upon  trial  for  a  violation  of  the  local  option  law,  the  fact  that  defendant 
had  received  whisky  by  express  could  not  be  shown  by  slips  of  paper  which  the 
express  agent  said  he  took  from  the  books ;  the  books  being  the  best  evidenca 
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5. — Same — Charge  of  Court — Internal  Eevenue — ^License — ^Prima  Faole  Evidence. 
Under  the  Act  of  the  Twenty-eighth  Legislature,  page  55,  section  407a,  an 
internal  revenue  license  for  the  sale  of  spirituous  liquors  is  prima  facie  evidence 
that  the  licensee  is  engaged  in  the  business  mentioned  in  the  license,  but  would 
not  be  proof  that  he  was  guilty  of  the  particular  sale  of  liquor  charged  in  the 
indictment;  and  a  charge  of  the  court  which  went  beyond  the  statute  and  in- 
structed the  jury  that  such  license  would  be  evidence  of  defendant's  guilt  of  the 
particular  offense  charged,  was  error.  Following  Uloth  v.  State,  48  Texas  Crim. 
Rep.,  295;  13  Texas  Ct.  Rep.,  521. 

8. — Same — ^Indictment. 

Upon  trial  for  a  violation  of  the  local  option  law  and  running  a  blind  tiger, 
the  indictment  though  informal,  and  not  technically  accurate,  was  nevertheless 
sufficient. 

Appeal  from  the  County  Court  of  Upshur.  Tried  below  before  the 
Hon.  Albert  Maberry. 

Appeal  from  a  conviction  of  running  a  blind  tiger  in  local  option  ter- 
ritory; penalty,  a  fine  of  $100  and  two  months  imprisonment  in  the 
county  jail. 

The  indictment,  leaving  out  the  formal  portion,  alleged  that  defendant 
"  *  *  *  after  the  commissioners  court  of  said  county  had  ordered  an 
election  for  the  purpose  of  determining  whether  or  not  the  sale  of  in- 
toxicating liquor  should  be  prohibited  in  said  county,  which  order  of 
said  election  had  been  duly  posted  as  required  by  law,  and  after  the 
qualified  voters  of  Upshur  County,  Texas,  had  determined  at  an  elec- 
tion held  in  accordance  with  the  laws  of  the  State  of  Texas  that  the 
sale  of  intoxicating  liquors  should  be  prohibited  in  said  county,  and 
after  the  commissioners  court  of  said  county  had  made  an  order  declar- 
ing the  result  of  said  election  and  prohibiting  the  sale  of  intoxicating 
liquor  in  said  county,  which  had  been  duly  published  as  required  by  law, 
did  then  and  there  unlawfully  keep  and  run,  and  was  then  and  there  in- 
terested in  keeping  and  running  a  blind  tiger  for  the  purpose  of  selling 
intoxicating  liquor,  and  he  did  then  and  there  unlawfully  sell  to  Huel 
Haynes  one  bottle  of  whisky,  against  the  peace  and  dignity  of  the 
State." 

J.  P.  Hart  and  M.  B.  Briggs,  for  appellant. — On  question  of  hearsay 
evidence :  Harris  v.  State,  48  Texas  Crim.  Bep.,  627 ;  98  S.  W.  Eep., 
42.  On  question  of  submitting  certificate  of  county  judge:  Dreschsel 
V.  State,  35  Texas  Crim.  Rep.,  577 ;  Chenowith  v.  State,  50  Texas  Crim. 
Bep.,  238;  96  S.  W.  Bep.,  19;  Ladwig  v.  State,  40  Texas  Crim.  Bep., 
585 ;  Carnes  v.  State,  50  Texas  Crim.  Bep.,  282 ;  17  Texas  Ct.  Bep.,  528. 

An  indictment  is  invalid  unless  it  shows  affirmatively  that  the  order 
for  the  election  must  be  made  before  the  notices  are  posted  for  said  elec- 
tion. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  selling 
whisky  in  a  "Blind  Tiger,"  alleged  to  have  been  conducted  by  himself. 
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It  is  contended  that  the  entry  on  the  minutes  of  the  court  of  a  certifi- 
cate of  the  county  judge  was  not  in  fact  entered  by  said  judge  but  by  the 
county  clerk  and  that  the  law  required  that  it  should  be  the  personal 
act  of  the  county  judge  and  could  not  be  performed  by  another.  Article 
3391,  Eevised  Civil  Statutes,  uses  this  language :  "The  fact  of  publica- 
tion in  either  mode  shall  be  entered  by  the  county  judge  on  the  min- 
utes of  the  commissioners  court.  And  entry  thus  made,  or  a  copy  thereof 
certified  under  the  hand  and  seal  of  the  clerk  of  the  county  court  shall 
be  held  sufficient  prima  facie  evidence  of  such  fact  of  publication.^^  If 
it  is  sought  to  use  this  entry  upon  the  minutes  of  the  court  in  order  to 
constitute  prima  facie  evidence  of  the  fact  of  publication,  perhaps,  it 
would  be  necessar}^  that  the  county  judge  should  make  the  entry,  as  the 
language  seems  to  be  rather  strong  and  of  mandatory  nature.  In  this 
particular  case  it  seems  that  the  county  judge  had  written  out  the  order 
and  the  county  clerk  had  copied  it  into  the  minutes  at  the  suggestion  or 
order  of  the  county  judge.  This,  perhaps,  would  be  sufficient.  If  the 
judge  has  not  in  person  made  the  entry,  or  there  has  been  no  entry  at 
all,  still  evidence  can  be  introduced  of  the  publication,  independent  of 
the  entry.  It  might  not  constitute  prima  facie  evidence  of  the  fact  of 
publication  but  it  would  be  sufficient  evidence  whether  prima  facie  or 
not,  if  it  were  proved  otherwise.  Such  has  been  the  rule  since  Ezzell 
r.  State,  29  Texas  Crim.  App.,  521. 

The  facts  show  the  county  judge  handed  a  copy  of  the  order  putting 
local  option  into  effect  to  the  clerk  to  be  entered  by  him  and  it  was 
entered  as  shown  by  the  evidence.  This,  with  the  other  proof  in  this 
connection,  we  hold  is  sufficient  to  show  that  the  publication  was  made 
as  a  necessary  step  to  local  option  going  into  effect.  And  we  further 
hold  that  it  was  a  sufficient  predicate  for  the  court,  under  the  facts 
of  this  case,  there  being  no  question  of  the  fact  that  the  law  had  gone 
into  effect,  to  instruct  the  jury  that  local  option  was  in  effect  in  Upshur 
County. 

It  is  contended  that  the  proof  of  another  sale  or  another  transaction 
was  inadmissible,  that  is,  a  transaction  showing  a  sale  in  a  similar  way 
to  that  charged  in  the  indictment.  We  believe  in  this  case  this  testi- 
mony was  admissible.  Appellant  was  charged  with  keeping  a  "Blind 
Tiger^'  and  selling  whisky  by  this  means  and  the  evidence  of  other  sales 
was  admissible  to  show  the  manner  of  sale  and  that  he  was  in  fact, 
running  or  keeping  a  "Blind  Tiger.^^  The  State  sought  to  establish 
this  by  circumstantial  evidence,  and  it  was  competent  to  introduce  sim- 
ilar sales  to  show  the  method.  See  Hollar  v.  State,  7  Texas  Ct.  App., 
552;  Roach  v.  State,  47  Texas  Crim.  Rep.,  500;  11  Texas  Ct.  Rep.,  985; 
Stovall  V.  State,  97  S.  W.  Rep.,  92. 

It  was  not  competent  to  prove  by  witnesses  that  they  understood,  had 
heard  or  been  informed  that  whisky  could  be  bought  at  public  urinals  in 
the  town  of  Big  Sandy,  or  at  appellant's  urinal.  This  was  hearsay 
testimony.  Nor  was  it  competent  for  the  State  to  show  in  the  manner 
done  in  this  case,  that  appellant  had  recently  before  the  alleged  offense 
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received  packages  of  beer  and  other  merchandise  by  express.  It  might 
be  competent  to  show  that  recently  before  the  offense,  appellant  had  re- 
ceived whisky  by  express,  or  that  he  had  whisky  on  hand  at  the  time 
of  the  alleged  offense,  for  he  was  charged  with  selling  whisky.  Of 
course,  this  must  be  shown  by  proper  and  competent  evidence.  If  the 
express  agent  had  received  shipments  of  whisky  directed  to  appellant  and 
he  knew  the  fact,  or  the  State  could  prove  that  fact  by  other  proper 
evidence,  it  could  be  shown,  especially  so,  where  it  is  a  case  of  circum- 
stantial evidence.  The  evidence,  however,  here  offered  was  slips  of  paper 
which  Williams,  the  express  agent,  says  he  took  from  the  books.  The 
books  were  not  offered,  nor  was  there  testimony  to  show  that  appellant 
had  received  the  whisky  from  the  express  office,  nor  is  it  pretended 
that  appellant  receipted  for  the  whisky  to  the  express  agent.  While 
proper  evidence  of  tiiis  character  might  be  introduced,  it  could  not  in 
the  manner  here  shown.  Slips  made  out  by  the  express  agent  were  im- 
properly admitted. 

The  following  charge  was  given  by  the  court  to  the  jury :  ^TTou  are 
charged  at  the  request  of  the  State,  that  the  law  provides  that  a  person 
who  has  procured  retail  liquor  dealer^s  license  upon  the  trial  for  viola- 
tion of  the  local  option  law,  that  said  license  is  prima  facie  evidence 
that  the  defendant  is  engaged  in  the  business  of  a  retail  liquor 
dealer.  Therefore,  if  you  find  from  the  evidence  in  this  case,  that  the 
defendant  had  procured  from  P.  B.  Hunt  at  Dallas,  Texas,  a  retail  liquor 
dealer's  license,  and  that  said  license  was  in  force  and  effect  on  the  date 
of  the  alleged  sale,  then  said  license  would  be  prima  facie  evidence  of 
the  defendant's  guilt,  and  you  will  consider  same  with  the  other  facts  and 
circumstances  in  this  case  in  passing  upon  the  guilt  or  innocence  of  this 
defendant.*' 

Objection  was  urged  to  this  charge  on  the  ground  that  the  jury  was 
instructed  that  the  possession  of  the  license  was  prima  facie  evidence  of 
appellant's  guilt.  *  The  *  Twenty-eighth  Legislature,  page  55,  section 
407a,  enacted  that  an  examined  copy  of  the  entries  on  the  books  of  the 
internal  revenue  collector  showing  that  the  United  States  Internal 
Eevenue  liquor  or  malt  license  has  been  issued  to  the  person  or  persons 
charged  with  violating  the  provisions  of  that  act,  should  be  admissible 
and  be  held  as  prima  facie  evidence  that  the  person  named  in  the  license 
had  paid  the  United  States  a  special  tax  as  a  seller  of  spirituous  or  malt 
liquors,  and  shall  be  held  to  be  prima  facie  proof  that  the  person,  or 
persons  paying  such  tax  are  engaged  in  selling  intoxicating  liquors. 
Appellant  had  an  internal  revenue  license  for  the  sale  of  spirituous 
liquors  and  by  virtue  of  the  act  above  mentioned,  the  same  would  be  evi- 
dence that  appellant  was  engaged  in  the  business  mentioned  in  the 
license,  but  it  would  not  be  proof  that  he  was  guilty  of  the  particular 
sale  or  offense  charged  against  him  in  the  indictment.  The  court's 
charge  went  beyond  the  statute  and  instructed  the  jury  that  such  license 
would  be  evidence  of  his  guilt  of  the  offense  charged.  This  is  not  cor- 
rect.    See  Uloth  v.  State,  48  Texas  Grim.  Rep.,  296;  13  Texas  Ct.  Bep., 
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521.  We  are  of  opinion  that  while  the  indictment  is  informal  and  not 
as  technically  accurate  as  it  might  be,  yet  it  is  suflBcient  to  charge  the 
offense. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Henderson,  Judge,  absent. 


EuGBNB  Schooler  v.  The  State. 

No.  392a     Decided  December  18,  1907. 

1. — ^Perjury — Charge  of  Court — Oath  of  Jury. 

Where  upon  trial  for  perjury  there  was  no  question  that  the  defendant  took 
the  oath  in  the  course  of  a  judicial  proceeding,  which  oath  was  necessary  to  a 
due  administration  of  the  laws,  the  mere  fact  that  the  jury  were  not  sworn  would 
not  entitle  the  defendant  to  a  verdict  of  not  guilty  in  a  subsequent  trial  for 
perjury. 

8. — Same— Charge  of  Court— Bisjunotive — ^Words  and  Phrases. 

In  a  trial  for  perjury,  where  the  same  was  based  on  the  fact  that  the  defendant 
swore  falsely  on  a  trial  in  the  county  court  wherein  he  was  charged  with  un- 
lawflilly  carrying  on  and  about  his  person  a  pistol,  the  objection  to  the  court's 
charge  in  a  trial  for  perjury  in  using  the  disjunctive  "or"  instead  of  the  con- 
junctive "and"  is  hypercritical,  and  there  was  no  error. 

Appeal  from  the  District  Court  of  Jackson.  Tried  helow  before 
the  Hon.  James  C.  Wilson. 

Appeal  from  a  conviction  of  perjury ;  penalty,  five  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  for  appellant  on  file. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion as  to  swearing  jury  in  original  case:  Smith  v.  State,  31  Texas 
Crim.  Eep.,  315,  and  cases  cited  in  opinion. 

BBOOKS,  Judge. — ^Appellant  was  convicted  of  perjury,  and  his  pun- 
ishment assessed  at  five  years  confinement  in  the  penitentiary. 

The  facts  show,  in  substance,  that  appellant  was  tried  in  the  county 
court,  on  proper  information,  with  unlawfully  carrying  on  and  about 
his  person  a  pistol  in  the  County  of  Jackson,  State  of  Texas.  On  trial 
of  the  case,  appellant,  in  his  own  behalf,  swore  that  he  did  not  have  a 
pistol  at  the  time  and  place  alleged  in  the  information.  The  grand 
jury  returned  an  indictment  against  appellant  charging  him  with  swear- 
ing falsely  to  the  last  statement.  The  indictment  is  in  proper  form. 
The  evidence  abundantly  supports  the  verdict  of  the  jury. 

Bill  of  exceptions,  No.  1,  shows  that  appellant  requested  the  court  to 
charge  the  jury  that  before  they  can  convict  the  defendant  for  the  offense 
of  perjurj',  they  must  believe  beyond  a  reasonable  doubt  that  the  jury 
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which  was  empaneled  in  the  county  court  of  Jackson  County,  Texas, 
to  try,  and  did  try  the  defendant,  was  duly  sworn  to  try  that  particular 
case,  and  if  they  do  not  so  believe  beyond  a  reasonable  doubt  to  acquit 
appellant.  This  question  has  been  decided  against  appellant  in  the  case 
of  Smith  V.  State,  31  Texas  Crim.  Bep.,  315.  There  is  no  question  but 
what  appellant  took  the  oath  in  the  course  of  a  judicial  proceeding, 
which  oath  was  necessary  to  a  due  administration  of  the  laws  of  the 
State.  The  sheer  fact  that  the  jury  were  not  sworn,  would  not  entitle 
appellant  to  a  verdict  of  not  guilty  in  a  subsequent  trial  for  perjury. 
See  Anderson  v.  State,  20  Texas  Crim.  App.,  312;  Cordway  v.  State, 
25  Texas  Crim.  App.,  405;  and  Anderson  v.  State,  24  Texas  Crint  App., 
705. 

The  only  remaining  insistence  is  that  the  court  used  the  disjunctive 
"or"  in  presenting  the  issue  to  the  jury  instead  of  the  conjunctive  "and*' 
in  the  following:  ^'Did  carry  on  or  about  his  person  a  pistol."  This 
criticism  is  hypercritical. 

There  is  no  error  in  this  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 


Dude  Davis  v.  The  State. 

No.  3J)27.     Decided  December  18,  1907. 

1. — ^Burglary — Continuance — ^Admission  by  State's  Counsel — Unusual  Place  of 
Entry — ^Harmless  Error. 
Where  upon  trial  for  burglary  the  defendant  presented  an  application  for 
continuance  for  want  of  the  testimony  of  an  absent  witness,  and  State's  counsel 
admitted  the  truth  of  the  evidence  which  was  proposed  to  be  proved  by  the 
absent  witness,  it  was  not  permissible  for  the  State  to  subsequently  contravene 
the  truth  thereof;  however,  the  place  of  entry  (which  was  the  point  at  issue) 
being  an  unusual  one,  of  the  house  shown  to  have  been  burglarized  at  night,  it 
was  immaterial  whether  the  repair  contended  for  by  defendant  was  not  made, 
and  that  persons  could  enter  therein ;  besides  defendant  received  the  minimum 
punishment,  and  the  error  was  harmless. 

2. — Same — Charge  of  Court — ^Accomplice — ^Accessories. 

Where  upon  trial  for  burglary  there  was  evidence  that  the  State's  witnesses 
had  agreed  to  settle  with  defendant,  remain  quiet,  and  not  prosecute  him,  the 
same  did  not  place  them  in  the  category  of  accomplices  or  accessorfes  requiring 
corroboration  of  their  testimony,  and  no  charge  on  accomplice  testimony  was 
necessary.  Following  Chenault  v.  State,  46  Texas  Crim.  Rep.,  351.  Overruling 
Gatlin  v.  State,  40  Texas  Crim.  Rep.,  116. 

Appeal  from  the  District  Court  of  Hopkins.  Tried  below  before  the 
Hon.  R.  L.  Porter. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Leach  d'  Allen,  Templefon,  Crosby  &  Dinsmore,  for  appellant. — On 
question  of  continuance:     Stacy  v.  State,  48  Texas  Crim.  Rep.,  95;  8G 
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S.  W.  Bep.,  327;  Asken  v.  State,  47  Texas  Grim.  Eep.,  362;  83  S. 
W.  Eep.,  706 ;  Bucker  v.  State,  40  S.  W.  Kep.,  991 ;  Koller  v.  State,  36 
Texas  Grim.  Kep.,  44;  38  S.  W.  Bep.,  44;  Gilerease  v.  State,  33  Texas 
Grim.  Bep.,  619;  28  S.  W.  Eep.,  531;  Leach  v.  State,  49  Texas  Grim. 
Eep.,  264;  91  S.  W.  Eep.,  1088;  Manuel  v.  State,  48  Texas  Grim.  Bep., 
542;  89  S.  W.  Eep.,  645;  Blackburn  v.  State,  48  Texas  Grim.  Eep.,  286; 
87  S.  W.  Eep.,  692;  Perez  v.  State,  48  Texas  Grim.  Eep.,  225;  87  S.  W. 
Eep.,  350;  Gathright  v.  State,  85  S.  W.  Eep.,  1076;  Bobbins  v.  State,  47 
Texas  Grim.  Eep.,  312;  83  S.  W.  Bep.,  690.  On  question  of  accom- 
plice :  Gatlin  v.  State,  40  Texas  Grim.  Eep.,  116 ;  Bichard  v.  State,  49 
Texas  Grim.  Eep,  192;  90  S.  W.  Eep.,  1017. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  burglary  and  his  pun- 
ishment assessed  at  two  years  confinement  in  the  penitentiary. 

The  facts,  as  disclosed  by  this  record,  in  substance,  show  the  follow- 
ing: Ike  Eandolph  owned  a  barbershop  in  Sulphur  Springs,  Hopkins 
Gounty,  Texas;  he  had  rented  the  same,  in  the  first  instance,  to  Harvy 
Dillingham.  Afterwards  Dillingham  left  and  went  to  the  Indian  Terri- 
tory, and  the  building  was  rented  by  Ike  Eandolph  to  Bichard  Mayo. 
On  Saturday  night,  the  first  day  of  December,  1906,  someone,  entered 
the  barbershop  through  a  window  on  the  back  side  thereof  and  took  out 
of  the  barbershop  a  razor  belonging  to  said  Mayo.  Mayo  secured  the 
services  of  a  third  party  and  gave  to  said  party  50  cents  with  instruc- 
tions to  go  to  the  defendant's  home  and  see  if  he,  said  party,  could  buy 
a  razor  answering  certain  description  from  the  defendant.  He  went 
with  said  50  cents  and  purchased  a  razor;  returned  with  same  and  de- 
livered it  to  Mayo;  thereupon  Mayo  sent  for  appellant,  and  appellant 
confessed  to  the  said  Mayo  that  he  had  entered  his  barbershop  and  se- 
cured the  razor;  that  he  entered  through  the  window,  as  stated,  in  the 
night  time.  Mayo  informed  him  that  he  (Mayo)  would  not  do  any- 
thing about  the  matter  if  he  would  give  up  his  50  cents,  which  appellant 
did.  Thereupon  Mayo  informed  appellant  that  he  had  better  see  the 
owner  of  the  building,  Ike  Eandolph,  and  pay  him  for  tearing  the 
screen  out  of  the  window  through  which  window  the  entry  had  been 
made.  Defendant  told  Eandolph  that  he  would  pay  him  50  cents  for 
the  damage.  At  first  Eandolph  declined  to  take  this  amount,  but  subse- 
quently told  appellant  and  his  mother  that  if  they  would  pay  him  $5 
he  would  do  nothing  further  about  it.  The  witness.  Mayo,  did  not  miss 
his  razor  until  he  went  to  the  barbershop  Sunday  morning  after  the 
burglary  to  shave  himself,  and  then  discovered  the  absence  of  the  razor, 
and  also  noted  that  the  screen  on  the  back  window,  which  he  had  fixed 
when  he  took  charge  of  the  building,  had  been  torn  loose.  Mayo  admits 
that  the  screen  had  a  large  hole  in  it  at  the  time  he  rented  the  build- 
ing from  Eandolph,  succeeding  as  a  tenant  the  said  DillinghauL 

Appellant's  counsel  discussed  before  this  court  two  propositions,  to  wit: 


Digitized  by  VjOOQ  IC 


334  52  Texas  Criminal  Rbpobts.  [Tyler, 

The  defendant  presented  an  application  for  continuance,  among  other 
things,  for  want  of  the  testimony  of  the  said  Harry  Dillingham,  who 
lived  at  the  time  in  the  Indian  Territory,  stating  that  he  prepared  de- 
positions which  had  been  properly  crossed,  by  which  witness  he  expected 
to  prove  that  he  (Dillingham)  was  proprietor  of  said  barbershop  before 
and  immediately  up  to  the  time  that  same  came  into  the  possession  of 
the  present  owner,  Richard  Mayo,  about  the  1st  of  August,  1906,  and 
that  for  a  number  of  months  before  he  sold  to  Mayo,  and  at  that  time, 
there  was  a  rent  in  the  screen  of  the  door  and  the  windows  large  enough 
for  most  anyone  to  go  through,  and  that  the  opening  in  the  window 
was  used  for  throwing  out  water  and  putting  wood  into  the  house. 
The  district  attorney  admitted  the  truth  of  such  testimony.     Defendant 
excepted  for  the  reason  that  defendant  had  a  right  to  have  the  testimony 
of  the  witness  himself  in  court,  through  depositions,  which  would  be 
more  effective  before  the  jury  than  formal  admission.     The  court  over- 
ruled the  application  on  this  ground  and  the  trial  proceeded,  and  Rich- 
ard Mayo  was  placed  upon  the  stand  by  the  State,  and  was  asked  the 
condition  of  the  screen  of  the  window  during  the  time  he  had  possession 
of  the  shop,  to  which  the  witness  answered,  they  had  been  in  good  con- 
dition all  the  time,  from  the  4th  of  August,  1906,  to  the  present  time 
he  had  the  shop  and  had  not  been  repaired  in  three  years.    .This  testi- 
mony appellant  objected  to  on  the  ground  that  same  contradicted  the 
evidence  of  Harvy  Dillingham  admitted  by  the  State  to  be  true,  de- 
prived the  defendant  of  said  testimony,  was  a  surprise  to  the  defendant, 
a  breach  of  the  admissions  by  the  State,  and  prejudicial  to  defendant's 
cause.     The  court  did  not  rule  upon  the  objection,  and  Staters  counsel 
remarked  that  he  would  change  the  form  of  the  question,  and  pro- 
pounded the  following  question :     *^^hat  was  the  condition  of  the  screen 
to  the  window  on  the  night  before  you  missed  your  razor  the  next  morn- 
ing, as  to  being  broken  or  not?''    "The  screens  to  the  windows  on  that 
night  before  I  left  the  shop  were  not  torn  off,  but  next  jnoming,  the  time 
I  missed  the  razor,  the  screen  was  torn,"  to  which  question  and  answer 
the  defendant  then  objected  for  the  reason  above  stated,  which  was 
overruled  by  the  court,  and  after  further  examination  by  the  State  and 
defendant,  said  witness  stated  that  the  screens  to  the  window  had  not 
been  repaired  since  he  had  been  in  the  shop  from  the  4th  day  of  August, 
1906,  and  were  in  the  same  condition  until  after  the  burglary,  as  he  re- 
ceived them  from  Dillingham,  and  had  not  been  repaired  since  they  were 
put  in  three  years  ago.     Tliis  testimony  the  defendant  moved  the  court  to 
strike  from  the  consideration  of  the  jury  for  the  above  stated  reasons. 
Where  appellant  presents  an  application  for  continuance  for  want  of  the 
testimony  of  an  absent  witness,  and  State's  counsel  admits  the  truth 
of  the  evidence  proposed  to  be  proved  by  the  absent  witness,  it  is  not  per- 
missible for  the  State  to  subsequently  contravene  the  truth  thereof. 
However,  the  introduction  of  this  testimony  was  both  harmless  and  im- 
material, since  the  jury  inflicted  upon  appellant  the  minimum  punish- 
ment; and  furthermore,  the  window  was  an  unusual  place  of  entry  un- 
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der  the  testimony  introduced  in  this  ease,  since  the  proof  shows  that 
nothing  but  wood  and  water  were  ever  taken  in  through  the  window, 
and  no  evidence  that  any  person  or  persons  were  in  the  habit  of  pass- 
ing in  and  out  of  same.  This  being  true,  it  becomes  immaterial  whether 
the  screen  was  broken  so  as  to  admit  the  entry  of  the  body  at  the  time  of 
the  burglary  or  not.  See  Alexander  v.  State,  31  Texas  Crim.  Bep.,  359, 
and  Painter  v.  State,  26  Texas  Crim.  App.,  454.  It  follows,  therefore, 
that  there  was  no  reversible  error  in  the  ruling  of  th*^  court. 

The  other  point  relied  upon  by  appellant  was  the  fact  that  the  court 
failed  to  charge  that  the  witness.  Mayo,  was  an  accomplice  as  well  as 
Ike  Randolph,  and  that  the  court  erred  in  not  so  telling  the  jury,  appel- 
lant insisting  that  by  receiving  money  from  the  fruits  of  the  crime  or 
offering  to  do  so,  and  agreeing  therefor  to  remain  quiet  and  not  report 
or  prosecute  appellant,  that  these  facts  constitute  said  witnesses  accom- 
plices. To  support  this  insistence,  appellant  relied  upon  the  case  of 
Gatlin  v.  State,  40  Texas  Crim.  Rep.,  116.  This  case,  however,  was 
overruled  by  this  court,  and  subsequently  followed  in  other  cases,  in  the 
ease  of  Chenault  v.  State,  46  Texas  Crim.  Rep.,  351.  There  it  was  held 
that  the  State's  witness  had  made  an  agreement  to  conceal  the  alleged 
offense  of  forgery  of  a  check  by  defendant,  and  for  a  consideration  had 
agreed  with -defendant's  father  not  to  prosecute  his  son,  and  such  testi- 
mony was  not  admissible  to  show  that  said  witnesses  were  accessories  after 
the  fact  to  the  crime  under  investigation,  but  could  only  be  used  for  the 
purpose  of  impeachment.  That  in  order  to  make  one  guilty  as  an  acces- 
sory after  the  fact,  there  must  be  some  independent  criminality,  such  as 
furnishing  a  horse,  a  weapon,  or  disguise,  or  concealment  of  the  offender, 
to  enable  the  principal  to  escape  or  evade  arrest  and  trial,  after  the  com- 
mission of  the  crime.  The  acts  of  the  witnesses  above  detailed  come 
within  the  rule  laid  down  in  the  Chenault  case,  and  do  not  make  said 
witnesses  accomplices,  and  the  court  was  not  required,  under  the  law  of 
this  State,  to  tell  the  jury  that  either  of  them  were  accomplices.  How- 
ever, the  court  did  tell  the  jury,  in  a  proper  charge,  that  Ike  Ran- 
dolph was  an  accomplice. 

These  are  the  only  questions  we  deem  necessary  to  pass  on  in  this 
record,  they  being  the  only  questions  discussed  by  appellant,  and  being 
the  only  questions  we  think  that  raise  any  issue  requiring  review  at  our 
hands.  However,  we  have  carefully  reviewed  the  other  questions  and  do 
not  think  there  is  any  error  in  this  record  requiring  a  reversal  of  this 
case. 

Accordingly  the  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 

Henderson,  Judge,  absent. 

[Motion  for  rehearing  overruled  without  written  opinion,  February  19, 
1908.— Reporter.] 


Digitized  by 


Google 


336  52  Texas  Criminal  Rkpobts.  [Dallas, 

DALLAS  TERM,  1908. 


A.  J.  Moore  v.  The  State. 

No.  3G08.     Decided  June  19,  1907. 

MOTION  FOR  REHEARING  OVERRULED 
February  12,  1908. 

1. — ^Harder — Jniy  and  Jury  Law — Challenge  for  Cause — Eace  Biiorlminatlon — 
Former  Conylotlon — ^Bill  of  Exceptions. 
Upon  trial  for  murder,  where  both  the  defendant  and  the  deceased  were  ne- 
groes, and  but  one  white  witness  testified  for  the  State,  whose  testimony  was 
not  material;  and  the  jurors  upon  their  voir  dire  stated  distinctly  that  they  had 
no  prejudice  against  defendant,  but  that  they  would  not  accord  to  a  negro's 
testimony  the  same  degree  of  credit  that  they  would  accord  to  that  of  a  white 
man,  the  race  question  could  have  had  no  effect  in  the  case.  Besides  the  bill  of 
exceptions  reserved  to  the  taking  of  the  objectionable  juror  did  not  show  that 
he  was  objectionable;  and  the  fact  that  said  juror  knew  of  defendant's  former 
conviction,  would  not  make  him  a  prejudiced  or  unfair  juror. 

8. — Same — ^Kisconduct  of  Jury — ^Allusion  to  Former  Conviction. 

Wliere  upon  trial  for  murder  there  was  evidence  of  a  former  trial,  and  it 
also  appeared  that  some  of  the  jurors  knew  of  a  former  conviction,  but  it  did 
not  appear  that  any  discussion  was  had  of  this  matter  in  the  jury  room,  and  the 
most  that  could  be  said  was  that  it  was  casually  referred  to ;  and  it  did  not  seem 
that  such  reference  had  made  any  impression  on  any  member  of  the  jury,  there 
was  no  such  misconduct  under  article  823,  Code  Criminal  Procedure,  prohibiting 
an  allusion  to  a  former  conviction  which  constituted  reversible  error.  Following 
Baines  v.  State,  43  Texas  Crim.  Rep..  490 :  06  S.  W.  Rep.,  847 ;  Gaines  v.  Stete, 
8  Texas  Ct.  Rep.,  610.  Distinguishing  Horn  v.  State,  50  Texas  Crim.  Rep.,  404; 
17  Texas  Ot.  Rep.,  271 

3. — Same — Substituting  Indictment — ^Nunc  Pro  Tunc  Order — ^Notice. 

Upon  trial  for  murder  there  was  no  error  to  enter  a  nunc  pro  tunc  order  sub- 
stituting the  lost  Indictment  upon  motion  by  the  State,  said  motion  for  substi- 
tution stating  that  the  order  of  substitution  which  had  been  made  at  a  previous 
term  had  not  been  signed  by  the  judge.  The  order  on  the  minutes  although  not 
signed  by  the  judge  was  valid  and  gave  defendant  notice  and  it  was  not  necessary 
to  serve  defendant  with  special  notice;  nor  was  such  nunc  pro  tunc  order  invali- 
dated by  embracing  other  matters  which  the  original  order  should  have  included. 

4. — Same — ^Argument  of  Counsel — Conduct  of  Defendant. 

Upon  trial  for  murder  there  was  no  error  in  State's  counsel's  closing  argument 
in  referring  to  the  fact  that  defendant  while  on  the  witness  stand  had  laughed ; 
this  being  a  fact. 

6. — Same — Eyidence — Ees  Gestae. 

irpon  trial  for  murder  there  was  no  error  in  admitting  testimony  that  defendant 
had  slapped  a  third  party  in  the  face,  just  before  the  homicide  occurred  and 
immediately  in  connection  therewith. 

6. — Same — ^Evidence — Declarations  by  Defendant — ^Limiting  Testimony. 

Upon  trial  for  murder  there  was  no  error  in  admitting  the  declarations  of 
defendant  on  a  former  trial  in  the  nature  of  a  confession,  and  there  was  no 
error  in  not  limiting  this  testimony. 

7. — Same — Charge  of  Court — ^Argument  of  Counsel — ^Husband  and  Wife. 

On  trial  for  murder  there  was  no  error  in  the  court's  charge  with  respect  to 
the  argument  of  State's  counsel,  based  on  the  failure  of  defendant  to  place  his 
wife  on  the  witness  stand. 
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8. — Same — Charge  of  Court — ^Express  Malice — Xnrder  in  Second  Degree. 

Upon  trial  for  murder  there  was  no  error  in  a  charge,  that  while  the  evidence 
might  show  express  malice^  that  the  jury  might  nevertheless  convict  defendant  of 
murder  in  the  second  degree. 

9. — Same — ^Aggravated  Assault — Negligent  Homicide — Charge  of  Conrt. 

On  trial  for  murder  where  the  facts  did  not  justify  a  charge  on  aggravated 
assault,  nor  on  negligent  homicide,  there  was  no  error  in  failing  to  charge 
thereon. 

10. — Same — Charge  of  Conrt — ^Apparent  Banger. 

Where  upon  trial  for  murder,  the  court  charged  correctly  on  the  appearance  of 
danger,  there  was  no  error  in  refusing  defendant's  special  instruction  on  this 
issue. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  the  Hon. 
W.  C.  Wear. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
twenty-five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Walter  Collins,  C,  L.  Block  and  S.  M.  Smtthdeal,  for  appellant. — On 
question  of  misconduct  of  jury:  Morawitz  v.  State,  49  Texas  Crim. 
Bep.,  366;  91  S.  W.  Bep.,  227;  Tutt  v.  State,  49  Texas  Crim.  Bep.,  202; 
91  S.  W.  Bep.,  584;  McWilliams  v.  State,  32  Texas  Crim.  Bep.,  269; 
Mitchell  V.  State,  36  Texas  Crim.  Bep.,  278;  Terry  v.  State,  38  S.  W. 
Rep.,  986;  Darter  v.  State,  39  Texas  Crim.  Bep.,  40;  Horn  v.  State, 
50  Texas  Crim.  Bep.,  404;  97  S.  W.  Bep.,  822. 

The  Supreme  Court  of  the  United  States  has  repeatedly  held  that  a 
State  cannot  discriminate,  either  through  its  judicial  or  legislative  or 
executive  department,  against  the  negro  on  account  of  his  race,  and  on 
this  proposition,  the  following  authorities  are  cited :  Ex  parte  Va.,  100 
U.  S.,  339;  Strander  v.  W.  Va.,  100  U.  S.,  303;  U.  S.  v.  Bivers,  100  U.  S., 
313 ;  Xeal  v.  Delaware,  103  U.  S.,  370 ;  Bush  v.  Kentucky,  107  TJ.  S.,  110 ; 
Gibson  v.  Miss.,  162  U.  S.,  565;  Smith  v.  Miss.,  162  U.  S.,  592;  Peo.  v. 
Car  Soi,  57  Cal.,  102;  Pender  v.  State,  27  Fla.,  30. 

On  question  of  peremptory  challenges  and  challenges  for  cause: 
Cooley  V.  State,  38  Texas,  638;  People  v.  McQuade,  18  N.  E.  Bep.,  158; 
People  V.  Bodine,  1  Denio,  308;  Freeman  v.  People,  4  Denio,  431. 

In  the  cases  quoted  from  above,  it  is  held  in  effect  that  the  defendant 
does  not  have  to  show  on  his  appeal  that  he  has  exhausted  all  his  per- 
emptory challenges  before  he  has  the  right  to  call  in  question  a  ruling 
of  the  court  on  a  challenge  for  cause.  We  do  not  contend  that  this  is  the 
law  in  this  State,  but  we  offer  these  opinions  as  showing  how  the  courts 
regard  the  question  of  the  right  to  exercise  peremptory  challenges.  It  is 
held  in  some  jurisdictions  that  an  error  in  overruling  a  challenge  for 
cause  is  good  although  an  objectionable  juror  was  excluded  by  peremp- 
tory challenge  and  the  peremptory  challenges  not  exhausted  before  the 
jury  was  completed.  (See  Birdsong  v.  State,  47  Ala.,  68;  Lithgow 
V.  Commonwealth,  2  Virginia  Cases,  297;  Iverson  v.  State,  52  Ala., 
170;  Dowdy  v.  Commonwealth,  60  Am.  Dec,  314. 
Vol.  .52  Cplm.— 22 
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F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

HENDERSON,  Judge. — Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  twenty-five  years  in  the 
penitentian  ;  and  prosecutes  this  appeal. 

This  is  the  third  apeal  of  this  case,  appellant  having  been  tried  twice 
before,  convicted,  and  his  case  reversed.  For  a  report  of  the  facts  on 
former  trial  see  Moore  v.  State,  7  Texas  Ct.  Rep.,  17 ;  44  Texas  Crim. 
Rep.,  526 ;  72  S.  W.  Rep.,  595 ;  and  8  Texas  Ct.  Rep.,  116.  The  facts 
on  this  trial  are  substantially  the  same  as  on  the  former  trials.  Briefly 
stated,  it  is  shown,  on  the  part  of  the  State,  that  appellant  was  paying 
attention  to  one,  Susie  Jones,  and  was  engaged  to  marry  her.  On  the 
night  of  the  homicide  Mat  Hunt,  deceased,  made  an  engagement  with 
Susie  to  accompany  her  from  the  church  to  where  she  lived  at  the 
residence  of  one  Bowman.  Appellant  objected  to  her  going  home  with 
Hunt,  and  insisted  on  going  with  her  himself;  she  refused,  however,  to 
leave  Hunt  and  go  with  appellant.  Appellant  then  went  with  Mary 
Roberts,  a  sister  of  Susie  Jones,  who  lived  also  at  the  Bowman  residence. 
Appellant  was  told  before  going,  not  to  go  up  there  and  raise  a  fuss 
with  Hunt.  Hunt  and  Susie  preceded  them,  and  when  appellant  and 
Mary  Roberts  arrived  they  passed  the  others  who  were  standing  or  sit- 
ting in  the  yard ;  appellant  and  Mary  Roberts  went  into  the  house ;  after 
remaining  there  a  short  time,  Alex  Anderson,  a  cousin  of  appellant^ 
came;  in  a  short  while  he  took  a  pistol  out  and  held  it  in  his  lap. 
Appellant,  in  the  meantime,  requested  Mary  Roberts  to  tell  Susie  to 
come  in,  which  she  did,  but  Susie  refused  to  come  in.  Alex  Anderson 
asked  appellant  if  he  wanted  his  pistol;  appellant  at  first  said  he  did 
not,  but  subsequently  said  he  would  take  it,  and  took  it  tind  went  out 
where  deceased  and  Susie  were  sitting;  he  slapped  Susie;  deceased  rose 
up,  and  appellant  threw  his  gun  in  his  face,  and  said,  "Now,  nigger,  if 
you  have  anything  to  do,  do  it.'^  Deceased  said,  "That  is  all  right,  A. 
J.;  I  am  your  friend,'^  and  appellant  then  shot  him.  Appellant  testi- 
fied that  when  he  went  out  there  Susie  was  sitting  in  deceased's  lap; 
that  he  slapped  her,  and  Mat  jumped  up  and  put  his  hand  in  his  pocket, 
and  she  (Susie)  said,  "Don't  hurt  him,"  and  he  (appellant)  shot  him; 
that  he  shot  him  because  he  thought  deceased  aimed  to  draw  a  weapon. 
This  is  a  sufficient  statement  of  the  case  to  discuss  the  assignments. 

In  forming  the  jury  appellant  claims  that  the  court  improperly  de- 
prived him  of  some  four  or  five  challenges  for  cause  by  holding  that 
tlie  jurors  were  qualified.  It  appears  that  appellant  was  a  negro,  and 
the  deceased  was  also  a  negro ;  that  the  jurors  were  white  men.  On  the 
examination  of  these  jurors,  they  stated  that  they  had  some  race  preju- 
dice against  the  negro;  that  they  did  not  entertain  the  same  degree  of 
respect  for  a  negroes  testimony,  as  a  general  proposition,  that  they  enter- 
tained for  the  testimony  of  white  men.  However,  they  stated  they  had 
no  prejudice  against  appellant,  and  they  would  accord  him  a  fair  trial, 
and  that  they  would  accord  him  all  his  rights  before  the  law,  and  they 
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stated  that  they  would  not  convict  a  negro  on  less  testimony  than  they 
would  a  white  man.  As  illustrative  of  the  attitude  of  some  of  these 
jurors  on  the  question,  we  quote  from  the  testimony  of  one  of  the 
jurors,  which  is  a  fair  sample  of  others :  "Q.  You  feel  like  you  would 
not  give  the  testimony  of  a  negro  testifying  in  his  own  behalf  the  same 
weight  and  attach  to  it  the  same  credibility  that  you  would  if  he  was  a 
white  man?  A.  I  couldn't  conscientiously.  I  have  not  got  as  much 
confidence  in  a  negro  as  a  white  man.  I  couldn't  be  as  conscientious 
with  a  negro  as  a  white  man.  I  would  be  perfectly  willing  to  give  a 
negro  justice  as  I  would  a  white  man,  yet  I  could  not  believe  the  negroes 
as  a  race  as  the  white  people  as  a  race.''  He  further  stated  that  in  the 
trial  he  would  give  a  negro  all  the  guarantees  which  the  law  accords  him, 
such  as  the  presumption  of  innocence  and  reasonable  doubt.  Some  of 
these  jurors  testified  that  they  knew  or  had  heard  of  the  former  trial 
and  conviction  of  the  defendant.  Appellant  challenged  each  of  said  five 
jurors  for  cause,  which  was  overruled  by  the  court,  and  he  afterwards 
exhausted  his  peremptory  challenges,  and  was  compelled,  as  he  states, 
to  take  one  J.  M.  Ivey  on  the  jury  who,  he  says,  had  knowledge  of  the 
former  conviction  of  the  defendant.  Our  statute,  as  cause  of  challenge, 
does  not  enumerate  race  prejudice  as  a  ground  of  challenge,  yet  in 
accordance  with  the  Fourteentii  Amendment  and  under  the  decisions  of 
the  Supreme  Court  of  the  United  States,  prejudice  against  the  negro 
race  which  leads  to  discrimination  in  the  formation  of  either  grand  or 
petit  juries,  is  considered  suflScient  ground  to  set  aside  an  indictment  or 
a  conviction  by  a  petit  jury.  See  Carter  v.  State,  39  Texas  Crim.  Rep., 
345,  and  77  TJ.  S.  Bep.,  42.  However,  this  question  is  not  directly  in- 
volved. In  Lester  v.  State,  2  Texas  Crim.  App.,  432,  it  was  held  where 
a  white  man  was  on  trial  for  the  murder  of  a  negro,  it  was  proper  to 
permit  the  State's  counsel  to  ask  jurors  if  they  could  return  the  same 
kind  of  verdict  against  a  white  man  for  killing  a  negro  as  they  could 
against  a  white  man  for  killing  another  white  man  upon  the  same  evi- 
dence, and  if  he  could  not,  that  this  would  afford  ground  for  challenge 
of  the  juror.  See  Williams  v.  State,  44  Texas,  34,  and  Fendrick  v. 
State,  39  Texas  Crim.  Rep.,  147.  The  five  jurors  interrogated,  stated 
distinctly  that  they  had  no  prejudice  against  appellant,  but  they  did 
state  that  they  would  not  accord  to  a  negro  the  same  degree  of  credit,  as 
to  his  testimony,  that  they  would  to  a  white  man.  While  the  bill  does 
not  show  that  any  white  witness  testified  in  the  case,  yet  there  was  one 
white  witness  who  did  testify  for  the  State  to  wit :  Bowman.  But  even 
if  we  could  review  the  testimony  of  this  witness,  in  connection  with  the 
bill,  it  does  not  occur  to  us  that  he  testified  to  anything  of  a  material 
character.  So  that,  as  it  occurs  to  us,  there  was  no  conflict  as  between 
his  testimony  and  the  defendant's  witnesses,  and  it  does  not  occur  to  us 
that  under  the  circumstances  the  race  question,  or  the  fact  that  the 
jurors  might  give  more  weight  to  the  testimony  of  a  white  person  than  a 
negro,  would  have  any  effect  in  this  case.  Aside  from  this,  however, 
we  do  not  believe  that  it  is  shown  that  Ivey,  whom  appellant  says  he  was 
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compelled  to  take,  was  an  objectionable  juror.  Appellant  says  in  his  bill 
that  Ivey  was  objectionable  to  him  because  he  knew  of  a  former  convic- 
tion of  appellant.  It  seems  that  on  the  examination  of  this  juror,  after 
the  verdict,  he  states  that  he  knew  or  had  some  idea  that  appellant  had 
been  formerly  convicted  for  the  same  offense,  but  that  he  made  no  sug- 
gestion of  this  matter  in  the  jury  room,  and  had  no  recollection  that  the 
matter  was  suggested.  We  do  not  believe  this  was  a  prejudiced  juror, 
and  it  is  not  shown  that  he  was  an  unfair  juror. 

Appellant  complains  of  the  misconduct  of  the  jury  in  regard  to  dis- 
cussing in  the  jury  room  the  fact  that  appellant  had  been  formerly  con- 
victed of  the  same  offense.  Appellant  had  some  nine  of  the  jurors  sum- 
moned on  this  issue,  and  they  were  examined;  nearly  all  of  these  jurors 
stated  that  so  far  as  they  knew  or  recollected  no  allusion  was  made  to 
any  former  verdict.  A  number  of  them  stated  that  they  did  not  know 
until  after  they  had  rendered  a  verdict  that  appellant  had  been  pre- 
viously convicted.  There  was  some  testimony  in  the  case  showing  for- 
mer trials  of  appellant,  but  no  evidence  directly  showing  a  conviction. 
The  juror  Costan  stated  that  he  did  not  know  that  defendant  had  been 
convicted  until  after  they  had  rendered  a  verdict.  Ivey  stated  that  he 
supposed  appellant  had  been  convicted,  but  heard  nothing  said  about  it 
in  the  jury  room.  Terry  stated  he  had  no  recollection  of  having  heard 
any  discussion  of  a  former  trial  and  conviction  of  appellant  in  the  jury 
room.  This  jtiror  states  there  were  several  ballots  taken  in  arriving  at 
appellant's  punishment,  after  they  had  determined  that  appellant  was 
guilty  of  murder  in  the  second  degree;  on  the  first  vote,  two  gave  de- 
fendant ten  years,  eight  were  for  twenty  years,  and  two  for  twenty-five 
years;  on  the  second  or  third  ballot  they  agreed  on  twenty-five  years. 
This  juror  further  stated  that  it  was  possible  he  got  his  idea  of  appel- 
lant's former  conviction  from  the  testimony  during  the  trial;  that  wit- 
nesses testified  about  a  former  trial.  Conover  stated  that  he  had  heard 
appellant  had  been  formerly  convicted,  but  did  not  know  whether  he  had 
or  not;  that  he  remembered  stating  in  the  jury  room  that  he  heard  ap- 
pellant had  been  formerly  tried,  but  there  was  no  discussion  of  any 
former  conviction.  Walker  stated  that  he  did  not  know  before  he  went 
in  the  jury  box  that  appellant  had  been  formerly  convicted,  but  he  under- 
stood during  the  trial  of  the  case  that  appellant  had  been  formerly  tried 
from  an  examination  of  the  witnesses  as  to  their  evidence  on  a  former 
trial,  and  that  it  seemed  to  him  that  he  knew  appellant  had  been  con- 
victed in  a  former  trial.  McMurry  stated  that  he  did  not  know  that 
appellant  had  been  formerly  convicted.  'Patterson  stated  that  he  did 
not  know  and  never  heard  a  word  said  about  it  in  the  jury  room.  Lusk 
stated  that  he  believed  he  knew  of  appellant's  former  conviction  during 
the  trial,  but  did  not  hear  it  discussed  in  the  jury  room.  Inman  stated 
that  he  believed  he  heard  some  talking  about  appellant  being  sentenced 
before,  that  he  heard  he  had  been  convicted  twice;  that  something  was 
said  in  the  jury  room  about  it,  but  he  did  not  know  who  said  it  or  what 
was  said.     The  bill  shows  that  Hardeman,  Bottom  and  Jaggers  were 
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not  examined.  Hardeman  was  in  attendance  on  the  court  but  was  not 
put  on  the  stand;  that  Bottom  and  Jaggers  were  not  in  attendance  on 
the  court;  that  it  was  reported  that  Jaggers  was  sick.  In  connection 
with  the  bill  it  is  shown  that  each  of  the  jurors,  before  he  was  taken  on 
the  jury,  stated  that  he  did  not  know  whether  defendant  had  ever  been 
tried  before,  and  there  was  no  evidence  introduced  showing  that  defendant 
had  ever  been  convicted  before,  but  it  was  proved  during  the  trial  that  he 
had  previously  been  tried.  It  was  also  shown  by  the  juror  Inman  that 
after  someone,  he  did  not  know  who,  stated  in  the  jury  room  that  de- 
fendant had  been  formerly  convicted,  Jaggers,  who  had  previously  been 
for  fifteen  years,  went  up  to  twenty  years,  but  the  witness,  Inman,  stated 
that  the  remark  was  not  made  by  Jaggers,  and  he  did  not  know  that 
Jaggers  heard  the  remark. 

Does  this  record  show  such  misconduct  on  the  part  of  the  jury  as  re- 
quires a  reversal  of  this  case?  Article  823  prohibits  the  allusion,  in  a 
subsequent  trial,  to  a  former  conviction  in  argument,  and  this  has  been 
held  to  extend  to  any  argument  or  discussion  of  a  former  conviction  by 
the  jury  in  the  jury  room.  See  Horn  v.  State,  50  Texas  Crim.'^Rep.,  404, 
17  Texas  Ct.  Eep.,  271.  But  it  has  been  held  that  where  there  was  a 
mere  casual  or  accidental  allusion  to  a  former  conviction,  and  no  dis- 
cussion of  the  same  was  had,  that  it  will  not^  afford  cause  for  reversal. 
See  Baines  v.  State,  43  Texas  Crim.  Rep.,  490 ;  66  S.  W.  Rep.,  847,  and 
Gaines  v.  State,  8  Texas  Ct.  Rep.,  616.  Here  it  seems  there  was  evidence 
before  the  jury  of  a  former  trial.  It  also  appears  that  some  of  the  jurors 
knew  of  the  former  conviction,  but  it  does  not  appear  that  any  discussion 
was  had  of  this  matter  in  the  jury  room,  and  the  most  that  can  be  said 
is  that  it  was  casually  referred  to,  and  it  does  not  seem  to  have  made  any 
impression  on  any  member  of  the  jury.  We  do  not  believe,  under  the 
circumstances,  that  this  was  such  misconduct  as  ought  to  reverse  this 
case. 

It  appears  that  during  the  trial  of  the  case,  and  about  the  time  the 
jury  was  impaneled,  that  the  State  made  a  motion  to  have  entered  an 
order  substituting  the  lost  indictment,  nunc  pro  tunc,  the  motion  show- 
ing that  the  court  at  a  previous  term  had  substituted  the  lost  indict- 
ment, but  that  the  order  of  substitution  embraced  in  the  minutes  of 
the  court  had  not  been  signed  by  the  presiding  judge.  The  exceptions 
to  this  action  of  the  court  embraced  various  matters  to  the  effect  that 
appellant  had  no  notice  of  the  nunc  pro  tunc  motion,  and  that  the  mo- 
tion included  matters  not  a  part  of  the  nunc  pro  tunc  judgment,  but 
contained  other  matters.  With  reference  to  the  question  of  notice,  it 
occurs  to  us  that  this  procedure  was  not  necessary;  that  the  order  on 
the  minutes  of  the  court  was  valid  though  not  signed  by  the  judge. 
The  fact  that  said  order  nunc  pro  tunc  may  have  embraced  other  mat- 
ters would  not  invalidate  it  as  to  matters  which  it  should  have  in- 
cluded. 

Appellant  reserved  a  bill  of  exceptions  to  the  action  of  the  court  in 
permitting  the  county  attorney,  in  his  closing  argument,  to  refer  to  the 
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fact  that  appellant,  while  on  the  witness  stand  in  his  own  behalf, 
laughed.  The  court  shows  that  this  conduct  of  appellant  actually 
occurred,  and  we  see  no  error  in  the  Staters  counsel  referring  to  same. 

We  do  not  believe  there  was  any  error  in  the  court  permitting  the  wit- 
ness Baker  to  testify  that  defendant  slapped  Susie  Jones  down  at  the 
church.  This  might  be  said  to  be  a  part  of  the  res  gestae  of  the  case. 
The  homicide  occurred  immediately  in  connection  therewith,  and  shortly 
afterwards,  and  in  regard  to  Susie  Jones ;  nor  was  there  any  error  in  the 
conduct  of  the  Staters  attorney  with  reference  to  eliciting  said  testimony. 

Appellant  saved  a  bill  of  exceptions  to  the  action  of  the  court  in  re- 
fusing to  limit  the  testimony  of  C.  F.  Greenwood.  C.  P.  Greenwood 
testified  as  to  what  appellant  testified  to  on  a  former  trial.  Appellant's 
testimony  related  to  a  material  fact  in  the  case,  and  was  original  testi- 
mony in  the  nature  of  a  confession,  and  it  was  not  required  of  the  court 
that  he  limit  same. 

It  was  not  error  on  the  part  of  the  court  to  charge  the  jury  with  re- 
spect to  the  argument  on  the  part  of  the  State,  based  on  the  failure  of 
appellant  lo  place  his  wife  on  the  stand.  This  has  been  decided  by  this 
court  in  a  number  of  cases. 

It  was  not  error  on  the  part  of  the  court  to  instruct  the  jury  that 
although  the  evidence  might  show  appellant  guilty  of  murder  upon  ex- 
press malice,  yet  that  would  constitute  no  reason  for  his  acquittal;  that 
they  could  on  such  testimony  find  him  guilty  of  murder  in  the  second 
degree. 

There  was  no  occasion  for  the  court  to  charge  on  aggravated  assault, 
nor  on  negligent  homicide.  The  facts  did  not  justify  a  charge  on  either 
subject. 

Appellant  complains  that  the  court  in  the  tenth  paragraph  of  his 
charge,  misdirected  the  jury.  This  charge  in  effect  was  an  instruction 
in  favor  of  defendant  on  the  appearance  of  danger,  and  in  our  opinion 
was  a  correct  charge  on  the  subject.  We  do  not  believe  it  was  necessary 
for  the  court  to  have  given  appellant^s  refused  instructions;  so  far  as 
applicable,  same  were  covered  by  the  court's  charge. 

There  being  no  errors  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 

[Motion  for  rehearing  overruled  at  Dallas  term,  February  12,  1908, 
without  written  opinion,  which  was  too  late  to  include  this  case  among 
the  Austin  term  cases  of  1907. — Reporter.] 


Joe  Purvis  v.  The  State. 

No.  4170.     Decided  January  15,  1908. 
1. — 0aining> — ^Information — ^Bettlnir — ^Private  Besldence. 

Upon  appeal  from  a  conviction  of  unlawfully  betting  at  a  game  played  with 
cards  where  there  was  neither  statement  of  facts  nor  bill  of  exceptions  in  the 
record,  and  the  affidavit  and  information  charged  defendant  with  unlawfully 
betting  at  a  game  played  with  cards,  the  conviction  was  susViined 
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2. — Same — Statntei  Construed. 

Under  the  Act  of  the  Thirtieth  Legislature,  page  107,  it  is  made  a  misde- 
meanor for  any  person  to  bet  or  wager  any  money  at  any  game  of  any  character 
whatever,  that  can  be  played  with  cards,  dice  or  dominoes;  and  this  without 
reference  to  where  the  game  is  played,  even  if  it  be  a  private  residence  occupied 
by  a  family.    This  is  a  departure  from  the  old  statute. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  the 
Hon.  John  L.  Terrell. 

Appeal  from  a  conviction  of  unlawfully  betting  at  a  game  played 
with  cards;  penalty,  a  fine  of  $30. 

Leaving  out  the  formal  parts  of  the  information,  the  same  charged 
that  defendant  did  then  and  there  unlawfully  bet  and  wager  at  a  game 
played  with  cards,  contrary,  etc. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  charged  by  information  filed  in  the 
county  court  of  Tarrant  County,  on  September  23d  last,  with  unlaw- 
fully betting  at  a  game  of  cards. 

The  validity  of  the  affidavit  and  information  is  questioned  for  the 
reason  that  neither  negative  the  fact  that  said  game  was  played  at  a 
private  residence  occupied  by  a  family.  There  is  neither  statement  of 
facts  nor  bill  of  exceptions  in  the  record.  If,  therefore,  the  affidavit  and 
information  charge  an  offense  against  the  law,  it  muBt  follow,  under  the 
well-settled  rule  of  this  court,  that  the  conviction  must  be  sustained. 
Under  the  Act  of  the  Thirtieth  Legislature,  in  respect  to  gaming,  page 
107,  it  is  made  a  misdemeanor  for  any  person  to  bet  or  wager  any 
money  *'at  any  game  of  any  character  whatever  that  can  be  played  with 
cards,  dice  or  dominoes.^'  As  we  understand  this  enactment,  it  makes 
such  wager  of  money  on  a  game  of  cards  a  misdemeanor,  and  this  with- 
out reference  to  where  the  game  is  played.  This  statute  does  provide, 
among  other  things,  that  "no  person  shall  be  indicted  under  this  section 
for  playing  said  game  with  dominoes  or  cards  at  a  private  residence 
occupied  by  a  family,^'  but  it  does  not  excuse  or  exculpate  one  from  bet- 
ting on  such  a  game  of  cards  if  played  in  a  private  residence  or  for  that 
matter  elsewhere.  This  is  a  departure  or  an  addition  to  the  old  statute, 
and  it  is  intended  to  remedy  the  evil  of  gambling  without  reference  to 
the  shelter  under  which  it  was  done. 

Being  of  the  opnion  that  the  affidavit  and  information  charged  an 
offense,  and  there  being  neither  statement  of  facts  nor  bill  of  exceptions 
in  the  record,  it  follows  that  the  judgment  should  be  affirmed,  and  it  is 
so  ordered. 

Affirmed. 
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Dave  Smith  v.  The  State. 

No.  4145.     Decided  January  15th,  1908. 

1. — Eape — Change  of  Venue — Compnrgaton. 

Upon  trial  for  rape,  where  there  were  no  compurgators  in  connection  with  the 
motion  for  change  of  venue,  it  was  not  incumbent  on  the  court  to  consider  the 
same.     However,  the  motion  was  correctly  overruled. 

2. — Same — Copy  of  Indictment — Service — Name  of  Defendant. 

In  a  motion  to  quash  an  indictment  on  account  of  misspelling  of  defendant's 
name,  the  same  was  simply  a  suggestion  how  the  name  should  have  been  spelled. 
If  it  was  a  motion  to  quash  the  service  of  a  copy  of  the  indictment,  and  the 
original  indictment  showed  that  the  defendant's  name  could  be  correctly  read  as 
alleged,  there  was  no  error. 

8. — Same — Cross-Examlnation — ^Evidence. 

Upon  trial  for  rape,  there  was  no  error  to  permit  the  State's  witness  on  re- 
examination, after  a  rigid  cross-examination,  to  affirm  the  truthfulness  of  the 
witness'  examination  in  chief. 

4. — Same — ^Evidence — Condnct  of  Witness. 

Upon  trial  for  rape,  there  was  no  error  to  permit  the  State's  counsel  to  ask 
prosecutrix  if  after  she  told  her  husband  about  the  way  defendant  had  treated 
her,  she  ceased  to  laugh  and  joke  with  him. 

5. — Same — ^Evidence  — Or.tcry. 

Upon  trial  for  rape,  thei-e  was  no  error  to  permit  prosecutrix  to  testify  that 
the  reason  that  she  did  not  cry  out  at  the  time  of  the  offense  was  that  she  was 
afraid  defendant  w^ould  whip  her;  witness  being  of  tender  years,  and  under  the 
subjection  of  defendant's  will. 

6. — Same — ^Evidence-^Befendant's  Declaration. 

Upon  trial  for  rape,  there  was  no  error  in  admitting  in  evidence  defendant's 
declaration  to  prosecutrix,  as  to  what  she  should  do  to  prevent  conception. 

7. — Same — ^Declaration  of  Third  Party. 

Upon  trial  for  rape,  there  was  no  error  in  admitting  the  testimony  of  prose- 
cutrix' husband  that  the  reason  for  his  questioning  her  in  regard  to  the  offense, 
was  that  he  found  that  his  wife  was  not  a  virgin,  after  marrying  her. 

8. — Same — Declaration  of  Third  Party — Cross-Examinatlon. 

Where  upon  trial  for  rape,  the  declarations  of  a  third  party  might  not  have 
been  wholly  relevant  testimony,  to  wit:  as  to  what  he  advised  prosecutrix's 
husband  to  do,  yet  where  the  same  was  brought  out  by  the  defense,  as  stated  in 
the  trial  court's  explanation,  there  was  no  reversible  error. 

9. — Same — ^Evidence — Motive  of  Witness. 

Where  upon  trial  for  rape,  a  certain  letter  written  by  prosecutrix'  husband 
was  in  evidence,  calling  on  defendant  to  convey  his  land  to  them  and  leave  the 
country,  there  was  no  error  in  permitting  said  husband,  after  he  was  rigidly 
cross-examined  by  the  defense,  to  testify  upon  re-examination  by  the  State,  that 
said  letter  was  written  not  for  the  purpose  of  extortion,  but  as  a  means  of 
reconciliation. 

10. — Same — ^Declaration  by  Defendant. 

Upon  trial  for  rape  there  was  no  error  in  admitting  the  statement  of  defendant 
when  he  was  not  under  arrest,  and  which  he  made  to  a  brother  Mason,  to  the 
effect  that  he  wanted  the  matter  investigated,  upon  the  question  as  to  whether 
he.  was  guilty  of  the  offense  or  not. 

11. — Same — ^Evidence^Bebnttal — Conduct  of  Witness. 

Where  upon  trial  for  rape  the  defense  sought  to  show  by  prosecutrix  on  cross- 
examination  that  when  she  first  told  her  husband  of  the  assault  by  defendant. 
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that  she  was  laughing  and  joking,  there  was  no  error  in  permitting  her  to  state 
on  re-examination  that  at  another  time  and  place  she  and  her  husband  were 
crying,  when  defendant  approached  them;  besides,  this  character  of  testimony, 
was  harmless,  if  error. 

12. — Same — ^Misconduct  of  Jnry — Allusion  to  Former  Conviction. 

Upon  trial  for  rape  where  it  appeared  on  motion  for  new  trial,  that  the  dis- 
cussion among  the  jurors  with  reference  to  defendant's  former  conviction  was 
only  incidental  and  inured  to  the  benefit  of  defendant,  there  was  no  error. 

18. — Same — The  True  Bule. 

The  true  rule  is  that  where,  as  in  this  case,  the  testimony  supports  the  verdict, 
and  the  charge  of  the  court  properly  submits  the  case  to  the  jury,  that  a  verdict 
ought  not  to  be  set  aside  for  every  incidental  and  casual  mention  of  a  former 
trial  or  a  former  conviction,  and  that  in  no  case  should  it  be  set  aside  in  a  case 
tried  according  to  law  where  the  conviction  is  supported  by  the  testimony,  unless 
in  the  light  of  all  of  the  circumstances  such  reference  might  have  prejudiced  the 
defendant. 

Appeal  from  the  District  Court  of  Wood.  Tried  below  before  the 
Hon.  B.  W.  Simpson. 

Appeal  from  a  conviction  of  rape ;  penalty,  imprisonment  in  the  pen- 
tentiary  for  life. 

The  explanation  of  the  court  to  defendant's  bills  of  exception  num- 
bers 7  and  8,  with  reference  to  the  statement  of  Jeff  Tedley  to  the  hus- 
band of  prosecutrix,  B.  B.  Culpepper,  is  as  follows : 

'^'itness  had  not  been  asked  upon  his  direct  examination  by  the 
State  anything  about  the  conversation  with  Tedley;  and  defendant  on 
cross-examination  interrogated  the  witness  about  what  he  had  said  to 
Tedley,  and  Tedley  to  him,  among  other  questions  witness  was  asked 
by  defendant's  counsel  on  cross-examination:  *Xow,  when  you  went 
down  to  Tedley's  and  staid  all  night  of  the  day  you  were  told  by  your 
wife  in  the  pea  patch  that  defendant  had  had  intercourse  with  her, 
didn't  you  tell  Tedley  of  what  your  wife  had  told  you?'  Witness  an- 
swered, 'yes.'  If  he,  Tedley  didn't  tell  you  about  a  trade  he  had  made 
about  a  buggy  and  didn't  you  reply,  *I  have  a  better  thing  than  that. 
I  have  a  scheme  to  make  a  thousand  dollars?'  to  which  witness  replied, 
'No,  Tedley  was  the  first  man  to  suggest  that  I  make  a  proposition  to 
defendant;  I  had  not  at  that' time  thought  of  making  a  proposition.' 

"*What  did  Tedley  say?'  Witness  replied,  *He  said  go  and  make 
defendant  deed  you  the  Poe  Place,  and  rent  it  to  me  next  year,  he  will 
do  it.'  Now  he  refused  to  do  so,  and  you  deeded  your  wife's  interest  in 
her  mother's  estate  to  Mounts  &  Jones  to  prosecute  him?'  Witness 
replied,  'Yes,  wife  and  I  did.' " 

After  the  above  examination  by  the  defendant,  the  State  upon  re- 
direct examination  asked  the  question,  and  the  witness  replied  as  is  set 
out  in  said  bills  of  exception. 

The  opinion  states  the  case. 

M.  D.  Carlock,  for  appellant. — On  question  of  misconduct  of. jury: 
Long  V.  State,  32  Texas  Crim.  Rep.,  140;  Gilliland  v.  State,  44  Texas. 
364;  Casey  v.  State,  51  Texas  Crim.  Rep.,  433,  19  Texas  Ct.  Rep.,  351; 
Horn  V.  State,  50  Texas  Crim.  Rep.,  404,  97  S.  W.  Rep.,  822. 
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F.  ./.  McCord,  Assistant  Attorney-General,  for  the  State. — Upon  ques- 
tion of  defendant's  declaration  to  a  brother  Mason :  Williford  v.  State, 
36  Texas  Crim.  Bep.,  414 ;  Bookser  v.  State,  26  Texas  Crim.  App.,  593 ; 
Kelly  V.  State,  37  Texas  Crim.  Rep.,  641;  Guinn  v.  State,  39  Texas 
Crim.  Bep.,  257. 

RAMSEY,  Judge. — Appellant  was  convicted  of  rape  of  his  daughter, 
and  his  punishment  assessed  by  the  jury  at  imprisonment  in  the  pen- 
itentary  for  life. 

The  case  was  before  this  court  on  former  appeal,  and  was  reversed, 
49  Texas  Crim.  Bep.,  174,  100  S.  W.  Bep.,  924.  The  facts  are  essentially 
the  same  on  the  present  trial  as  on  the  former  appeal,  and  no  good  or 
useful  purpose  could  be  served  by  a  repetition  of  the  horrible  details  of 
the  crime  alleged. 

Appellant  made  a  motion  for  a  change  of  venue  on  the  ground  of 
prejudice  and  a  formidable  combination  advefse  to  him  in  the  county 
where  he  was  being  tried.  There  were  no  compurgators  in  connection 
with  the  motion,  and  it  was  not  incumbent  on  the  court  to  consider 
same.  However,  the  court  did  entertain  the  motion  which  was  con- 
tested by  the  State  and  heard  proof  on  the  subject.  The  court  over- 
ruled the  motion,  and  we  think  correctly. 

A  motion  was  made  to  quash  the  service  of  a  copy  of  the  indictment 
which  was  served  on  appellant,  or  to  quash  the  indictment  itself  (it  is 
difficult  to  understand  which)  on  the  ground  that  the  indictment 
charged  that  "Dove^^  Smith  committed  the  offense  and  the  copy  served 
on  appellant  showed  that  it  was  Dave  Smith.  The  court  certified  that, 
in  his  opinion,  the  pleader,  while  not  making  a  plain  "a"  in  spelling  the 
word  "Dave,^^  the  same  could  be  read  "a"  so  as  to  make  it  'T)ave^' 
Smith.  At  first  it  looks  very  much  like  an  "o"  but  in  subsequent 
allegations  it  appears  more  like  an  ^%"  and  as  the  court  states,  could 
be  so  read  without  doing  violence  to  the  chirography.  If  this  be  con- 
sidered as  a  motion  to  quash  the  indictment,  we  do  not  think  it  is  well 
taken,  even  if  it  be  conceded  that  the  pleader  alleged  "Dove^^  instead  of 
"Dave.^^  This  would  merely  amount  to  a  suggestion  that  the  name  of 
appellant  is  given  in  the  indictment  was  wrong,  and  that  it  should  have 
been  Dave.  If  it  was  a  motion  to  quash  the  service  of  a  copy,  we  be- 
lieve the  court's  explanation  was  sufficient.  He  stated  that  he  read  it 
Dave.  An  inspection  of  the  original  indictment  shows  that  it  can  be 
read  **Dave,''  and  we  should  be  inclined  so  to  read  it,  and  the  court  below 
did  not  err  in  so  holding. 

We  think,  under  the  circumstances,  it  was  allowable  on  re-examination 
by  the  State  to  prove  by  the  witness  Sadie  Culpepper  that  she  was  not 
testifying  for  the  land  but  telling  the  truth.  She  had  been  rigidly 
cross-examined  about  her  participation  in  writing  the  letter  to  appel- 
lant in  regard  to  his  surrendering  the  land,  and  leaving  the  country, 
and  on  re-examination  the  State  sought  to  prove  and  was  permitted  to 
prove  by  her  that  she  was  not  testifying  for  the  land.     This  was  but 
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another  way  of  permitting  the  witness  to  affirm  the  truthfulness  of  the 
statement  made  by  her.  It  was  also  allowable  to  ask  this  witness  if 
after  she  told  her  husband  about  the  way  her  father  had  done  her,  she 
ceased  to  laugh  and  joke  with  him.  We  also  believe  it  was  allowable, 
under  the  circumstances,  to  prove  by  the  witness  Sadie  Culpepper  that 
she  did  not  cry  out  on  the  night  her  father  copulated  with  her,  because 
she  was  afraid  he  would  whip  her.  Considering  the  tender  years  of 
the  prosecuting  witness,  her  subjection  to  her  father^s  will,  tliis  testi- 
mony does  not  seem  objectionable.  Nor  do  we  believe  it  was  error  to 
permit  the  State  to  prove,  under  the  circumstances,  what  her  father  said 
to  her  after  the  completion  of  the  connection  as  to  what  she  should  do 
to  prevent  conception. 

It  was  also  permissible  to  prove  by  the  witness  B.  B.  Culpepper  that 
he  found,  after  sleeping  with  his  wife,  that  she  was  not  a  virgin,  as  a 
reason  for  his  questioning  her  in  regard  to  the  matter.  It  may  be 
questioned  whether  it  was  wholly  relevant  or  material  to  prove  by  the 
witness  Tedley  that  he  had  advised  Culpepper,  husband  of  prosecutrix, 
to  take  appellant's  land  and  settle  the  outrage  in  that  way,  and  that  it 
would  be  best  for  the  family  to  keep  down  disgrace,  etc.  But  as  ex- 
plained by  the  court  as  to  how  this  testimony  was  elicited,  we  do  not 
believe  it  was  reversible  error.  We  also  believe,  as  explained  by  the 
court,  that  it  was  competent  to  ask  the  witness  Culpepper  whether  he 
wrote  the  letter  to  get  the  defendant's  property,  or  for  some  other  mo- 
tive, eliciting  a  reply  from  him,  "It  was  done  to  save  disgrace  and 
exposure  of  his  wife  and  for  the  good  of  the  defendant  and  the  children 
and  that  was  the  only  motive.''  The  court  explains  how  this  matter 
came  up  in  the  re-examination  of  the  witness  Culpepper,  after  he  had 
been  rigidly  cross-examined  in  regard  to  said  letter,  demanding  said  land 
of  appellant,  and  imputing  by  necessary  implication  *a  conspiracy  or 
purpose  on  his  part  to  extort  a  conveyance  of  appellant's  land  to  pros- 
ecutrix. We,  therefore,  believe  and  hold  that,  under  the  circumstances, 
it  was  competent  to  prove  by  the  witness  Culpepper  that  he  wrote  the 
letter  not  for  the  purpose  of  getting  the  old  man's  land  as  the  price  of 
his  silence,  but  as  a  means  of  reconciliation  and  to  avoid  trouble.  The 
court  explains  that  in  the  cross-examination  of  said  witness,  appellant 
sought  by  various  questions  to  show  that  writing  the  letter  was  a  black- 
mailing scheme  in  order  to  get  appellant's  land,  and  that  he  permitted 
the  cross-examination  of  the  witness  under  the  circimistances  in  order 
to  show  the  witness'  motives. 

We  also  hold  that  it  was  competent  to  prove  by  the  witness,  6.  M. 
Houston,  as  was  done,  that  he  approached  appellant  as  a  Mason  and 
asked  him  to  tell  him  upon  his  honor  as  a  Mason,  if  he  was  guilty  of 
the  offense  charged  against  him;  that  he  told  him  if  he  was  not  guilty 
to  tell  him,  and  if  it  was  true,  he  did  not  expect  him  to  answer ;  but  if 
he  was  not  guilty  to  say  so;  and  that  appellant  replied,  "I  want  it  in- 
vestigated.*' This  was  a  statement  made  by  appellant  when  he  was  not 
under  arrest,  and  the  fact  that  Houston  approached  him  as  a  Mason, 
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should  not  exclude  the  testimony.  Whatever  their  relation  of  friend- 
ship or  fraternal  association  might  be,  the  rule  upon  which  the  state- 
ment should  be  admitted  is  not  changed.  The  statement  could  be  used 
by  the  State  or  defendant,  for  whatever  it  was  worth,  either  party  or  the 
jury  drawing  their  own  conclusion  from  it. 

The  State  was  also  permitted  to  prove  by  the  witness  Sadie  Culpepper 
that  when  her  father  returned  from  his  visit  to  his  brother  Newt 
Smith,  at  Winnsboro,  that  he  came  back  home  on  Thursday  evening 
and  that  she  and  her  husband  were  at  home  when  he  came.  The  State 
was  then  permitted  to  prove  that  at  the  time  her  father  came  home,  she 
was  sitting  in  her  husband's  lap,  and  they  were  both  crying.  This 
testimony  was  most  strenuously  objected  to,  and  the  objection  is  strongly 
urged  by  appellant's  counsel  in  their  brief.  In  passing  on  the  objection 
it  should  be  stated  that  it  was  sought  to  be  shown  on  cross-examination 
of  the  prosecuting  witness  by  strict  and  vigorous  cross-examination  that 
when  she  first  told  her  husband  of  the  assault  by  her  father  that  she 
was  in  the  pea  patch,  and  that  she  and  her  husband  were  both  laughing 
and  joking,  seeking  in  this  way  and  by  such  demeanor  to  discredit  the 
statement  of  the  prosecuting  witness,  in  that  her  deportment  was 
wholly  inconsistent  and  at  variance  with  the  natural  conduct  to  be  ex- 
pected from  one  who  had  been  so  cruelly  outraged  and  abused.  Again, 
it  was  sought  to  be  shown,  and  the  imputation  against  both  prosecuting 
witness  and  her  husband  was  made,  that  the  accusation  against  appel- 
lant was  a  scheme  of  blackmail,  and  in  pursuance  and  furtherance  of  an 
effort  to  compel  appellant  to  deed  certain  lands  to  .his  daughter.  With 
the  defense  so  made,  and  in  view  of  this  testimony,  it  seems  to  us  that 
it  was  wholly  proper  to  show  by  any  one  who  might  attest  the  fact  that 
after  the  outrage  and  the  time  when  such  information  was  imparted  to 
her  husband,  that  the  conduct  of  the  prosecuting  witness  and  her  hus- 
band was  not  inconsistent  with  what  might  reasonably  be  expected  of 
persons  so  circumstanced.  Besides,  it  was  testified  by  appellant  that 
when  the  witness  Culpepper  first  approached  him  in  respect  to  a  wrong 
done  his  then  wife,  that  Culpepper  commenced  CTjing,  This  testimony 
was  given  on  appellant's  direct  examination  and  presumably  in  re- 
sponse to  questions  asked  by  his  own  counsel.  We  cannot,  therefore, 
concede  that  the  testimony  objected  to  was  inadmissible;  besides,  we 
think  that  in  view  of  the  testimony  on  the  subject  adduced  by  appellant 
without  objection,  that  the  matter  complained  of  could  not  in  any  event 
be  deemed  material,  even  if  it  be  conceded  that  it  was  improperly  ad- 
mitted. 

The  only  other  substantial  question  raised  is  as  to  the  misconduct 
of  the  jury  in  discussing  the  former  conviction  of  appellant.  In  order 
that  this  matter  may  fairly  appear,  we  quote  all  the  testimony  adduced 
on  this  subject,  as  follows : 

"Mr.  Wm.  Rose,  being  duly  sworn  and  introduced  by  defendant,  tes- 
tified as  follows:  I  was  a  jnember  of  the  jury  that  tried  Dave  Smith. 
The  charge  was  given  us  in  the  case  about  9  o'clock  Wednesday  night 
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and  we  returned  a  verdict  in  court  in  the  case  about  9  o'clock  Friday 
morning. 

"Q.  Mr.  Bose,  after  the  jury  retired  to  consider  of  their  verdict  in 
that  case,  was  there  any  discussion  of  a  former  trial  of  the  defendant, 
and  was  there  anything  said  about  him  having  been  convicted  by  an- 
other jury?  A.  There  was  no  discussion  of  a  former  trial,  but  the 
fact  of  him  having  been  tried  by  another  jury  was  mentioned  in  the 
jury  room.  I  think  it  was  mentioned  several  times,  but  the  first  I 
heard  it  mentioned,  I  think,  was  yesterday  evening  (Thursday).  I 
think  that  Mr.  Brock  was  the  first  man  that  mentioned  it,  and  at  the 
time  I  first  heard  it  mentioned  there  were  ten  men  of  the  jury  in  favor 
of  a  life  sentence  in  the  penitentiary,  and  two  for  death  penalty. 
Q.  How  were  you  divided  when  you  first  went  out  to  consider  your 
verdict?  A.  Five  and  seven,  five  for  death  and  seven  for  life  or  from 
twenty-five  or  thirty  years;  but  said  that  they  would  not  hang  the  jury 
either  way,  and  would  agree  to  life  term  if  it  would  reach  a  verdict. 
One  of  the  seven,  Mr.  Harpole,  was  for  thirty  years;  and  one,  I  think 
Mr.  Brock,  for  fifty  years.  There  were  Crumply,  Thompson,  Donahoe 
and  myself  for  the  death  penalty.  After  we  had  considered  the  matter, 
until  yesterday  morning  (Thursday)  sometime  before  noon,  we  then  stood 
four  for  the  death  sentence  and  eight  for  the  life  sentence;  the  two  that 
were  for  the  death  punishment  went  over  to  the  eight,  making  ten  to  two, 
and  we  were  standing  that  way  until  Thursday  evening,  when  I  first 
heard  of  this  former  trial.  I  think  it  was  yesterday  (Thursday)  even- 
ing when  I  first  heard  it  mentioned.  Q.  Who  did  you  first  hear  speak 
of  it,  and  what  was  said?  A.  Mr.  Brock  said,  'Mr.  Eose,  you  are  put- 
ting your  judgment  against  twenty-two  men.^  I  think  some  one  else 
spoke  of  it  after  that,  but  every  time  it  was  spoken  of  some  one  would 
speak  up  and  say,  *It  has  nothing  to  do  with  us.'  This  was  all  that  Mr. 
Brock  said,  but  I  understand  he  meant  that  the  twelve  men  who  tried 
defendant  before  gave  him  ninety-nine  years  or  life,  and  ten  on  this 
jury  were  for  the  same  thing,  making  twenty-two  men.  The  only 
change  that  was  made  after  the  subject  was  mentioned  was  Mr.  Pope 
and  I  changed  from  the  death  penalty  to  life  sentence.  I  thought  Mr. 
Pope  was  for  the  death  penalty  from  the  start,  but  I  think  he  talked  on 
both  sides.  He  (Pope)  stated  that  there  was  some  doubt  in  his  mind 
as  to  his  guilt,  but  said  that  if  there  was  no  question  about  his  guilt 
he  deserved  the  death  penalty,  and  said  that  a  majority  of  the  jury 
being  satisfied  of  his  guilt  convinced  him  that  he  was  guilty,  and  if  so 
he  deserved  the  death  penalty.  The  mention  of  the  verdict  of  the  other 
jury  was  not  for  the  purpose  of  trying  to  raise  the  punishment.  It 
had  no  effect  on  me  what  was  said.  The  subject  was  never  mentioned, 
hut  some  one  suppressed  it  by  saving  that  we  have  nothing  to  do  with 
that." 

Mr.  Harpole,  a  witness,  testified:  "I  was  a  member  of  the  jury  that 
tried  Dave  Smith,  defendant.  We  rendered  a  verdict  this  morning, 
Friday.     When  we  first  retired  to  consider  our  verdict,  I  was  for  twenty- 
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five  vears^  sentence.  I  think  Mr.  Brock  was  for  fifty  years  at  first. 
Another  juror,  Mr.  Buffington,  was  for  thirty  years.  I  am  not  right 
sure,  but  think  I  heard  it  mentioned  in  the  jury  room  that  the  other 
jury  gave  him  ninety-nine  years.  I  agreed  to  a  life-term  sentence 
Thursday  morning.  I  never  heard  the  mention  of  the  other  verdict 
until  Thursday  evening,  and  at  that  time  all  had  agreed  to  a  life  sen- 
tence except  those  who  were  for  the  death  penalty.  It  was  just  men- 
tioned then,  and  then  someone  said  that  it  has  got  nothing  to  do  with 
us.  It  was  not  argued  at  all ;  was  just  mentioned.  We  went  out  late 
Wednesday  afternoon,  and  I  agreed  to  a  life  term  Wednesday  night  or 
Thursday  morning  before  I  heard  anything  about  another  trial.'^ 

Mr.  Buffington  testified:  "I  was  a  member  of  the  jury  that  tried 
defendant.  We  went  out  to  consider  our  verdict  Wednesday  eveAing 
about  9  oMock.  When  we  first  went  out  I  was  for  thirty  years^  sen- 
tence. I  changed  next  morning,  Thursday  morning,  to  a  life  sentence. 
We  then  stood  eight  for  life  and  four  for  death  penalty.  In  the  after- 
noon yesterday  (Thursday)  we  stood  ten  for  life  and  two  for  death 
penalty.  I  think  I  heard  a  little  something  said  about  another  verdict 
Thursday  evening;  don^t  remember  that  it  was  mentioned  more  than  once; 
heard  some  one  say  that  we  have  nothing*  to  do  with  that.  There  was 
one  juror,  Mr.  Pope,  that  I  was  under  the  impression  was  for  the  death 
penalty.  He  said  that  he  believed  the  man  guilty,  and  if  he  was  he 
deserved  death,  but  had  some  little  doubt  and  would  agree  to  life.  The 
way  it  came  up  about  the  other  verdict,  some  one  was  discussing  whether 
ninety-nine  years  and  life  sentence  was  the  same,  and  I  asked  Mr.  Eose 
if  he  ever  heard  of  a  man  being  hanged  for  a  crime  like  this,  and  he  said 
no,  and  finally  some  one  just  remarked  that  our  decision  was  something 
like  the  other  sentence ;  another  said  no,  that  was  for  ninety-nine  years, 
and  it  was  asked  if  that  was  not  the  same  as  life  sentence  and  we  then 
got  the  charge  and  read  it.  At  this  time  all  had  agreed  to  life  sen- 
tence but  Mr.  Eose  and  Pope,  and  they  were  for  death.  I  think  some 
one  said  that  the  evidence  showed  that  he  had  something  to  do  with  the 
girl  more  than  once,  but  it  was  not  used  as  a  reason  for  giving  him  the 
larger  penalty.  This  was  said  in  discussing  argument  of  lawyers,  one 
of  whom  said  the  circumstances  showed  it  was  not  the  first  time.^* 

Mr.  Pope  testified:  ^^I  was  a  member  of  the  jury  that  tried  de- 
fendant. I  was  for  the  death  penalty  until  this  morning;  when  it  was 
brought  up  about  other  verdict  I  stood  for  death  at  that  time,  and  had 
been  for  death  penalty  all  the  time.  I  can  say  positively  that  those 
who  were  for  the  death  penalty  at  the  time  the  other  verdict  was  men- 
tioned were  for  life  sentence.  My  best  recollection  is,  that  while  we 
were  divided  between  death  and  life  sentence,  and  in  a  discussion  of  life 
sentence,  some  juror  said  the  other  jury  only  gave  him  ninety-nine 
years  and  a  man  rose  up  and  said  that  we  have  nothing  to  do  with  that. 
I  was  the  last  man  to  come  over  from  the  death  penalty  to  the  life  sen- 
tence.   I  remember  that  someone  said  that  it  dropped  out  in  the  evi- 
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dence  that  he  had  something  to  do  with  his  other  girl.     I  think  I  heard 
something  said  in  the  argument  about  that." 

Mr.  Brock  testified:  "I  was  a  member  of  the  jury  that  tried  de- 
fendant. At  first  I  was  for  life  sentence  and  never  changed.  I  think 
I  mentioned  it  first  about  the  other  jury.  All  then  were  for  life  sen- 
tence except  two,  Mr.  Bose  and  Mr.  Pope,  they  were  for  death,  and  I 
said  to  Mr.  Bose,  who  was  for  death  penalty,  ^You  certainly  will  not 
hold  out  against  twenty-two  men.'  This  was  all  I  said  or  heard  said. 
I  had  referred  to  the  ten  men  on  this  jury  and  the  twelve  men  on  the 
other  jury.  The  only  change  that  was  made  after  this,  was  a  change 
by  those  from  the  death  penalty  to  a  life  sentence.  I  sorter  think  it 
was  mentioned  at  another  time;  think  it  was  in  the  morning,  won^t  be 
positive,  but  know  I  never  heard  it  mentioned  imtil  after  all  had  agreed 
to  a  life  sentence  except  two,  and  they  were  for  the  death  penalty .*' 

John  Thompson  testified:  'before  I  went  on  the  jury  in  the  Dave 
Smith  case,  I  knew  what  the  other  jury  had  done  for  him  at  the  last  term 
of  the  court.  I  knew  that  they  had  convicted  him  and  gave  him  ninety- 
nine  years  in  the  penitentiary.  I  know  Hess  Harrold,  Oscar  Lee  and 
Jim  Cook.  I  might  have  said  in  their  presence  before  I  was  taken  on 
this  jury  that  the  other  jury^gave  him  ninety-nine  years,  but  I  know 
that  I  did  not  say  that  they  should  have  hanged  him  so  we  would  not  be 
bothered.  I  might  have  said  something  about  ninety-nine  years,  for  I 
knew  it,  but  I  did  not  say  that ;  nothing  was  asked  me  in  my  examina- 
tion upon  said  trial  about  what  I  knew  about  the  other  jury  or  whether 
I  had  ever  expressed  an  opinion  in  the  case,  but  I  had  not;  there  was 
something  said  in  the  jury  room  about  the  other,  but  it  was  suppressed. 
I  heard  nothing  about  it  until  all  had  agreed  on  a  life  term  but  two,  and 
they  were  for  death.  At  the  time  I  went  into  the  jury  box,  I  had  no 
opinion  as  to  the  defendant's  guilt,  and  made  my  verdict  alone  from  the 
evidence  in  the  case.*' 

Article  823,  of  the  Code  of  Criminal  Procedure,  is  as  follows :  "The 
effect  of  a  new  trial  is  to  place  the  cause  in  the  same  position  in  which 
it  was  before  any  trial  had  taken  place.  The  former  conviction  shall 
be  regarded  as  no  presumption  of  guilt,  nor  shall  it  be  alluded  to  in  the 
argument.'^  It  has  been  held  in  this  State  that  this  article  extends  to 
and  includes  any  argument  or  discussion  of  a  former  conviction  by  the 
jury  in  the  jury  room.  Horn  v.  State,  50  Texas  Crim.  Bep.,  404;  17 
Texas  Ct.  Bep.,  271.  But  it  has  also  been  held  that  a  mere  and  casual 
reference  or  an  incidental  allusion  to  the  former  conviction  will  not 
necessarily  afford  cause  for  reversal.  See  Gaines  v.  State,  8  Texas  Ct. 
Bep.,  616.  The  question  has  been  before  this  court  in  many  cases  and 
each  case  seems  to  have  been  disposed  of  somewhat  in  accordance  with 
the  particular  facts.  We  think  the  true  rule  is  that  where,  as  in  this 
case,  the  testimony  supports  the  verdict,  and  the  charge  of  the  court 
properly  submits  the  case  to  the  jury,  that  a  verdict  ought  not  to  be 
set  aside  for  every  incidental  and  casual  mention  of  a  former  trial  or  a 
former  conviction,  and  that  in  no  case  should  it  be  set  aside  in  a  case 
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tried  according  to  law  where  the  conviction  is  supported  by  the  testi- 
mony, unless  the  court  may  fairly  and  reasonably  see  in  the  light  of 
all  the  circumstances  that  such  reference  and  discussion  did  or  might 
have  prejudiced  the  appellant's  case.  It  is  possible  that  there  is  some 
language  in  some  of  the  decisions  not  wholly  in  accord  with  the  views 
here  expressed,  but  on  full  consideration  this  is  believed  to  be  the  cor- 
rect rule,  and  tested  by  this  rule  we  believe  appellant  is  without  just 
ground  of  complaint.  Here  it  is  manifest,  as  we  believe,  that  the  only 
effect  of  the  discussion  of  the  former  verdict  inured  to  the  benefit  of 
appellant.  It  caused  two  jurors  who  were  in  favor  of  the  death  pen- 
alty to  go  over  to  the  ten,  and  to  give  appellant  a  life  sentence.  In- 
deed, the  only  discussion  had  was  addressed  by  a  juror  favoring  a  life 
sentence  to  one  of  the  two  jurors  standing  out  for  a  death  penalty,  and 
whatever  effect  it  may  have  had  or  did  have  was  to  mitigate  the  sen- 
tence and  inure  to  the  benefit  of  appellant.  Under  all  the  evidence 
fairly  considered,  we  hold  that  reference  in  the  jury  room  to  former  trial 
furnishes  no  ground  for  reversal. 

Findiug  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 


C.  C.  Holmes  v.  The  State. 

No.  3701.     Decided  January  15,   1908. 

Local  Option — ^HearBay-Evidence. 

Upon  trial  of  a  violation  of  the  local  option  law,  it  was  error  to  admit  the 
statement  of  State's  witness  to  the  officer  that  he  had  bought  the  whisky  in 
question  from  the  defendant,  where  it  was  shown  that  this  statement  was  made 
in  the  absence  of  defendant. 

Appeal  from  the  County  Court  of  Wood.  Tried  below  before  the 
Hon.  J.  0.  Rouse.  ^ 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

R,  E.  Bozeman  and  W.  W.  Camphell  and  Mounts  &  Jones,  for  appel- 
lant.— Acts  and  declarations  of  third  parties,  in  the  absence  of  the  de- 
fendant, and  which  afford  no  reasonable  presumption  of  the  guilt  or 
innocence  of  the  defendant — especially  where  said  remarks,  acts  and 
declarations  are  made  by  the  prosecuting  witness  to  others  corroborating 
said  prosecuting  witness — ^are  inadmissible,  and  treated  as  hearsay  or  res 
inter  alios  acta.  Gonzales  v.  State,  16  Texas  Grim.  App.,  152;  Whar- 
ton's Grim.  Ev.,  sec.  264;  1  Greenl.  Ev.,  sec.  110;  Burke  v.  State,  15 
Texas  Grim.  App.,  156 ;  Jacobs  v.  State,  42  Texas,  358 ;  Byrd  v.  State,  26 
Texas  Grim.  App.,  374;  Wright  v.  State,  37  Texas  Grim.  Rep.,  627; 
Barry  v.  State,  37  Texas  Grim.  Rep.,  302;  Roberts  v.  State,  47  S.  W. 
Rep.,  358. 
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F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  aflfidavit  in  this  ease  was  by 
J.  L.  Shoemaker,  charging  that  appellant  sold  intoxicating  liquor  to  B. 
F.  Stephens.  Stephens  testified  that  he  had  bought  a  half-pint  of  whisky 
from  appellant  on  the  twelfth  of  March  and  paid  him  25  cents  for  it. 
That  the  purchase  was  made  about  9  or  10  o'clock  in  the  morning  in 
appellant's  place  of  business.  Appellant  testified  that  .he  did  not  sell 
whisky  to  the  said  Stephens,  as  did  Bush.  So  there  was  a  square  issue 
on  the  question  of  sale  vel  non.  The  witness  Stephens  was  permitted 
to  testify  that  he  bought  a  half-pint  of  whisky  from  appellant  on  the 
twelfth  of  March,  and  that  after  he  bought  it  he  carried  it  to  Cain, 
justice  of  the  peace,  and  gave  it  to  him,  who  put  some  writing  on  it. 
When  the  witness  gave  Cain  the  bottle  he  told  Cain  whom  he  bought 
it  from,  and  that  he  bought  it  from  appellant,  informing  Cain  of  the 
date  of  the  purchase ;  that  after  the  label  had  been  put  upon  the  bottle, 
the  witness  took  the  bottle,  carried  it  to  Winnsboro  and  gave  it  to  Mr. 
Carlock. 

Exception  was  reserved.  His  statement  to  the  justice  of  the  peace 
as  from  whom  he  had  bought  the  whisky  was  inadmissible.  By  Cain, 
over  appellant's  objection,  it  was  shown  that  Stephens  brought  him  a 
bottle  of  whisky  and  told  him  at  the  time  that  he  had  bought  it  from 
appellant  on  the  twelfth  of  March.  This  statement  was  inadmissible, 
as  to  the  matters  occurring  between  Cain  and  Stephens  in  the  absence 
of  appellant.  Cain  testifies  that  there  was  nobody  present  but  he  and 
Stephens.  This  was  not  impeachment  evidence  as  presented  in  this 
case. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


C.  C.  Holmes  v.  The  State. 

No.  3702.     Decided  January  15,  1908. 

1. — ^Locftl  Option — Jury  and  Jury  Law — Challenge  for  Cause. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  on  appeal 
showed  that  some  of  the  jurors  who  sat  upon  defendant's  case,  had  found  de- 
fendant guilty  in  another  case  upon  a  similar  charge  with  practically  the  same 
testimony,  and  that  the  defendant  had  made  the  proper  objection  at  the  proper 
time  to  said  jurors,  it  was  error  not  to  have  granted  defendant's  challenge  for 
cause,  although  the  same  was  made  verbally. 

8. — Same — ^Bolstering  up  Testimony. 

See  opinion  for  remarks  of  the  court  with  reference  to  bolstering  up  testimony 
by  proving  statements  of  witness  made  out  of  court  corroborative  of  those  made 
in  court. 

Appeal  from  the  County  Court  of  Wood.     Tried  below  before  the 
Hon.  J.  0.  Bouse. 
Vol  52  Crim.—23 
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Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 
The  opinion  states  the  case. 

R.  E.  Bozeman,  W.  W.  Campbell  and  Mounts  &  Jones,  for  appellant. 
— A  defendant  is  entitled  to  a  trial  by  a  fair  and  impartial  Jury  under 
the  laws  and  Constitution  of  the  State.  Goble  v.  State,  42  Texas  Crim. 
Rep.,  501;  Shannon  v.  State,  34  Texas  Crim.  Rep.,  5;  Obenchain  v. 
State,  35  Texas  Crim.  Rep.,  490;  Shaw  v.  State,  17  Texas  Crim.  App., 
225 ;  Session  v.  State,  37  Texas  Crim.  Rep.,  59. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge.— Appellant  was  convicted  for  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $100  and  sixty  days 
imprisonment  in  the  county  jail. 

Bill  of  exceptions  No.  3  shows  the  following:  After  announcing 
ready  in  this  cause,  while  counsel  for  appellant  were  examining  the  jury 
for  the  week  upon  their  voir  dire,  the  jurors,  Floyd  Williams,  James 
Corbitt,  J.  S.  Bird,  and  B.  S.  Smith,  testified  that  they  had  sat  upon  the 
jury  in  cause  No.  3083  in  this  court  wherein  the  State  of  Texas  was 
plaintiff  and  this  defendant  was  the  defendant,  wherein  this  defendant 
was  charged  with  violating  the  local  option  law;  that  the  jury  in  said 
cause  No.  3083  had  found  this  defendant  guilty  of  said  charge  and 
that  they  had  assessed  his  punishment  at  a  fine  of  $100  and  sixty  days 
confinement  in  the  county  jail;  that  said  cause  No.  3083  was  tried 
to-day;  that  all  of  said  jurors  testified  that  they  formed  an  opinion 
on  said  cause  No.  3083 ;  that  the  jurors,  0.  A.  Cain,  J.  L.  Anderson  and 
S.  J.  Benton  testified  that  they  had  heard  all  of  the  testimony  and  argu- 
ment of  counsel  in  cause  No.  3083,  and  that  they  had  formed  an  opin- 
ion as  to  the  guilt  of  defendant  in  said  numbered  cause,  and  that  said 
opinion  had  been  formed  from  having  heard  the  testimony  and  argu- 
ment of  counsel  in  said  cause,  whereupon  the  defendant  presented  a 
motion  and  asked  that  all  of  said  jurors  be  excused  for  cause.  Among 
other  things,  after  setting  up  the  above  facts,  appellant  insists  in  his 
motion,  which  is  embodied  in  the  bill  of  exceptions,  that  the  prosecut- 
ing witness  in  each  case,  B.  S.  Smith,  had  been  employed  as  detective 
to  file  and  did  file  these  prosecutions  against  appellant.  The  court 
overruled  the  motion,  and  appellant,  after  exhausting  all  of  his  per- 
emptory challenges,  was  required  to  take  said  jurors.  The  bill  is  ap- 
proved with  this  qualification.  "That  none  of  said  jurors  mentioned 
testified  that  they  had  formed  an  opinion  in  this  case',  but  they  each 
testified  that  the  opinion  formed  in  the  other  cause,  would  not  in  any 
way  affect  them  in  the  trial  of  this  cause,  and  that  the  evidence  and 
argument  of  counsel  heard  in  the  other  case  would  not  affect  them  in 
this  case ;  that  they  had  no  opinion  whatever  in  this  case  and  that  any- 
thing they  heard  or  any  opinion  that  they  might  have  formed  in  cause 
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No.  3083,  would  not  in  any  manner  aflfect  their  verdict  in  this  case." 
and  the  court  further  certifies  that  the  challenge  for  cause  was  entered 
verbally  by  the  defendant's  counsel  at  the  time,  and  overruled  by  the 
court,  and  that  the  instrument  of  writing  purporting  to  be  a  challenge 
to  the  jurors  was  never  called  to  the  attention  of  the  court  until  this 
bill  of  exceptions  was  presented.  We  do  not  think  it  material  that  the 
challenge  for  cause  was  made  verbally,  and  the  reasons  therefor  sub- 
sequently embodied  in  the  motion,  which  motion  was  further  embodied 
in  the  bill  of  exceptions,  the  substance  of  which  is  above  cited.  Suf- 
fice it  to  say,  we  think  the  reasons,  whether  oral  or  written,  required  of 
the  trial  court  to  discharge  the  jury  and  award  appellant  a  trial  by  a 
fair  and  impartial  jury.  The  Constitution  guarantees  appellant  such 
a  jury  when  he  asserts  said  right  at  the  proper  time.  This,  we  under- 
stand, appellant  has  done  in  this  case.  We  cannot  believe  that  this  jury 
could  sit  and  listen  to  the  trial  of  a  local  option  case  against  appellant, 
with  practically  the  same  testimony  in  another  case,  and  not  have  an 
opinion  previously  formed,  which  opinion  would  influence  their  action 
in  finding  a  verdict.  If  they  believed  appellant  guilty  in  the  first  in- 
stance, there  is  no  rational  basis  for  concluding  that  they  would  not 
believe  him  guilty  in  the  second  instance.  If  the  witness  swore  appel- 
lant sold  him  whisky  once,  and  they  believed  that  fact,  we  know  of  no 
process  of  reasoning  by  which  they  could  discard  the  fact  and  disbelieve 
the  statement  when  the  witness  swore  appellant  sold  him  (witness) 
whisky  the  second  time.  It  follows,  therefore,  that  the  court  erred  in 
not  setting  the  jurors  aside  and  awarding  appellant  another  jury. 

We  would  say  that  in  the  trial  of  every  case,  no  evidence  should  be 
introduced  of  a  hearsay  character,  nor  should  there  be  an  effort  to 
bolster  up  a  witness  by  proving  statements  made  out  of  court  corrobora- 
tive of  the  one  in  court,  unless  there  has  been  a  previous  direct  effort 
made  by  appellant  to  prove  said  witness  had  made  contradictory  state- 
ments to  that  testified  on  the  trial. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


W.  B.  Roberts  v.  The  State. 

No.  3695.     Decided  January  15,  190S. 

1. — ^Looal  Option — ^Evidence — ^Declaration  of  Third  Parties. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit  testi- 
mony with  reference  to  a  conversation  between  a  prosecuting  attorney  and  the 
defendant  while  the  latter  was  under  arrest  in  another  case,  in  which  the  prose- 
cuting attorney  told  defendant  that  if  he  shipped  certain  whisky  to  another  party 
for  the  purpose  of  having  that  party  sell  it,  the  defendant  would  be  guilty  of  a 
violation  of  the  law,  and  to  which  statement,  defendant  made  no  reply;  this  was 
simply  the  opinion  of  the  prosecuting  attorney  and  reversible  error. 
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2. — Same — Ghargre  of  Court — ^Ag^enoy — PreBenoe  of  Defendant. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  defendant  sold  the  intoxicating  liquor  through  another,  there  was  no  error 
in  the  charge  of  the  court ;  that  if  defendant  caused  to  be  sold  through  another 
as  his  agent,  intoxicating  liquor,  etc.,  he  would  be  guilty ;  and  this,  although 
defendant  may  have  been  absent  at  the  time  of  the  sale. 

3. — Same — Prlnoipals — Misdemeanor— AUegratlon — ^Proof. 

Where  in  a  prosecution  for  a  violation  of  the  local  option  law  the  indictment 
alleged  a  sale  by  defendant,  and  the  evidence  showed  a  sale  through  another,  the 
conviction  was  sustainecl,  as  in  misdmeanor  cases,  all  participants  in  the  offense 
are  principals. 

Appeal  from  the  County  Court  of  Wood.  Tried  below  before  the 
Hon.  J.  0.  Rouse. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  following  statement  by  the  Assistant  Attorney-General  is  sub- 
stantially correct:  The  facts  show  that  appellant  lived  at  the  town  of 
Winnsboro  and  that  he  had  a  business  in  the  town  of  Elberta,  some  ten 
miles  distant.  The  proof  further  shows  that  he  had  .taken  out  United 
States  revenue  license  for  the  sale  of  intoxicating  liquors  by  retail; 
that  he  had  employed  one  Biddy  to  attend  to  the  business  for  him; 
that  he  kept  on  hand  a  stock  of  whisky  and  that  the  said  Biddy  was  em- 
ployed to  vend  his  goods.  Now  then,  the  State's  witness,  Thomas, 
went  to  said  town  of  El  Berta  and  bought  whisky  from  Biddy,  who 
was  carrying  on  the  business  for  the  appellant;  that  the  house  was 
fixed  up  with  a  bar  and  fixtures,  and  there  was  exhibited  on  the  walls 
United  States  revenue  license  issued  to  appellant. 

Mounts  &  Jones  and  Wiley  Jones,  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $100  and  sixty  days 
confinement  in  the  county  jail. 

Bills  of  exception  Nos.  12,  13  and  14  show  the  following:  The 
State's  witness,  G.  M.  Houston,  testified  that  the  defendant,  W.  B. 
Roberts,  while  under  arrest  in  another  case,  was  brought  up  to  witness' 
office  by  the  deputy  sheriff.  "The  private  prosecutor,  M.  D.  Carlock, 
was  present  when  Roberts  was  in  my  office.  Mr.  Roberts  was  sworn 
to  testify  about  violations  of  law.  After  he  was  sworn,  Mr.  Carlock  told 
him  that  any  statement  that  he  made  could  be  used  against  him  and  not 
for  him.  Mr.  Carlock  then  asked  Mr.  Roberts  about  some  whisky  which 
he  then  had  in  the  depot  at  the  town  of  Winnsboro,  and  he  asked  de- 
fendant what  he  was  going  to  do  with  the  whisky,  and  Roberts  said 
that  he  was  going  to  send  it  to  Joe  Biddy  at  Elberta.  Mr.  Carlock 
then  told  him  that  he  must  not  send  the  whisky  to  Joe  Biddy  at  El- 
berta ;  if  he  did  so  he  would  be  prosecuted.  The  defendant  then  stated 
that  he  guessed  he  would  send  the  whisky  back  to  the  man  he  had 
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got  it  from.  Mr.  Carlock  then  told  the  defendant  that  it  would  be  a 
violation  of  the  law  for  him  to  either  sell  this  whisky  or  ship  it  to  Joe 
Biddy  for  the  purpose  of  having  Joe  Biddy  sell  it.  The  defendant  did 
not  say  anything  in  answer  to  this  statement.  Mr.  Carlock  told  him 
that  under  the  law  he,  Roberts  himself,  would  be  guilty  and  could  be 
prosecuted  for  every  sale  made  by  Joe  Biddy.  He  also  told  the  de- 
fendant that  he  would  be  prosecuted  for  every  sale  that  Joe  Biddy 
made,  and  that  he,  defendant,  was  just  as  guilty  as  Joe^iddy.  De- 
fendant did  not  say  anything.^'  The  witness  was  permitted  to  tell  all 
of  the  above  conversation  in  the  presence  and  hearing  of  the  jury.  This 
evidence  was  clearly  inadmissible.  If  the  defendant,  after  being  duly 
warned,  made  a  statement,  criminative,  it  would  be  admissible,  but  the 
opinion  of  the  prosecuting  attorney  could  not  be  introduced  against 
him.  Appellant  received  the  maximum  penalty  in  this  case,  and  the  evi- 
dence was  clearly  inadmissible  and  highly  prejudicial. 

Upon  the  trial  of  this  case  the  court,  in  substance,  told  the  jury  that 
if  appellant  unlawfully  sold,  or  caused  to  be  sold  through  another  as 
his  agent,  intoxicating  liquor  to  R.  C.  Thomas,  he  would  be  guilty  of 
violating  the  local  option  law.  Appellant  insists  that  a  charge  to  this 
effect  is  erroneous.  We  have  held  that  a  charge  along  this  line  is  per- 
missible. Evidence  that  a  sale  of  liquor  was  made  in  a  local  option 
territory,  and  that  the  party  making  the  sale  was  employed  by  defendant 
to  sell  the  liquor  and  other  intoxicants  in  the  place  of  business,  de- 
fendant being  absent  most  of  the  time,  and  absent  at  the  time  of  the 
sale  in  question,  is  sufficient  to  sustain  the  conviction.  All  guilty  partic- 
ipants being  principals  in  misdemeanor  cases,  the  indictment  properly 
alleged  a  sale  by  defendant.  For  a  discussion  of  this  question  see 
McGovern  v.  State,  49  Texas  Grim.  Rep.,  35 ;  14  Texas  Ct.  Rep.,  369. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


Bob  Smith  v.  The  State. 

No.  4020.     Decided  January  15,  1908. 

1. — ^Keeping  Open  Saloon  on  Election  Day — Identity  of  Defendant. 

Where  upon  trial  for  unlawfully  keeping  open  saloon  on  election  day,  the  evi- 
dence showed  that  the  State's  witness  knew  the  defendant  Bob  Smith :  that  the 
latter  was  engaged  in  the  saloon  business;  that  defendant's  saloon  was  open  on 
election  day,  and  he  was  in  it,  the  introduction  of  a  liquor  dealer's  bond  issued 
to  R.  H.  Smith,  the  defendant  being  charged  in  the  information  as  Bob  Smith, 
the  same  if  error  was  immaterial.     * 

8. — Same — Statutes  ConBtmed. 

Under  an  information  drawn  under  article  185,  Penal  Code,  a  conviction  is 
sustained  where  the  proof  show^ed  that  defendant  was  engaged  in  the  saloon 
business,  and  that  the  saloon  was  open  on  election  day,  by  or  under  the  direction 
of  defendant;  and  it  was  not  necessary  to  prove  that  the  defendant  sold,  gave 
away  or  oflfered  to  sell  intoxicating  liquors.  Following  Crowell,  25  Texas  Crim. 
App.,  596. 
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Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  the 
Hon,  Hiram  F.  Lively. 

Appeal  from  a  conviction  of  unlawfully  keeping  open  his  saloon  on 
election  day;  penalty,  a  fine  of  $100. 

The  opinion  states  the  case. 

B.  J.  Micenheimer  and  A,  S.  Baskett,  for  appellant. — Upon  question 
of  insufiiciei^y  of  the  evidence  and  insufficiency  of  information:  Pat- 
ton  V.  State,  19  S.  W.  Bep.,  252. 

F.  «7.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — ^Appellant  was  charged  by  affidavit  and  informa- 
tion with  opening  a  saloon  in  the  City  of  Dallas  on  election  day,  and 
was  convicted  of  the  offense  charged. 

The  only  question  worthy  of  consideration  is  as  to  whether  the  court 
erred  in  admitting  in  evidence,  over  objection  of  appellant,  presented 
by  proper  bill,  a  liquor  dealer's  bond  issued  to  R.  H.  Smith  in  the  ab- 
sence of  proof  that  R.  H.  Smith  and  Bob  Smith  were  6ne  and  the  same 
person.  The  testimony  against  appellant  depended  almost  entirely 
upon  the  evidence  of  one  Erastus  Y.  Boyle,  the  prosecuting  witness,  who 
testified  substantially  as  follows: 

^'My  name  is  Erastus  Y.  Boyle.  I  know  Bob  Smith,  the  defendant  in 
this  case.  I  never  seen  him  to  know  him  until  the  2l8t  of  May,  1907. 
There  was  an  election  being  held  on  that  day  for  city  offices.  Bob 
Smith  is  engaged  in  the  saloon  business.  His  place  of  business  was 
about  129  South  Houston  Street.  I  was  in  Bob  Smith's  place  of  busi- 
ness on  election  day.  I  went  in  by  the  front  door.  I  seen  Bob  Smith 
and  two  other  men  in  Bob  Smith's  saloon  on  that  day.  They  were  stand- 
ing in  the  saloon  talking.  This  occurred  in  Dallas  County,  State  of 
Texas.  Before  going  into  the  saloon  I  saw  several  men  going  in  and 
out  of  the  restaurant;  whether  they  went  into  the  saloon  or  not  I  do 
not  know.'' 

The  effect  of  this  evidence  was  to  affirm  most  unequivocally  that  the 
witness  knew  the  appellant.  Bob  Smith,  and  that  said  Bob  Smith  was 
engaged  in  the  saloon  business  in  Dallas,  and  that  his  saloon  was  open, 
and  that  he  was  in  it  on  election  day.  Under  this  condition  of  proof 
and  under  these  facts,  if  it  be  conceded  that  it  was  error  to  admit  the 
bond,  it  was  inmiaterial.  The  information  was  drawn  and  conviction 
had  under  article  185,  Penal  Code,  and  all  the  State  was  required  to 
prove  was  that  defendant  was  engaged  in  the  saloon  business,  and  that 
the  same  was  open  by  or  trader  the  direction  of  appellant.  This  made 
out  a  case.  It  was  not  necessary  for  the  State  to  show  that  the  accused 
sold,  gave  away  or  offered  to  sell  intoxicating  liquors.  See  Crowell  v. 
State,  25  Texas  Crim.  App.,  596. 

There  is  no  error  in  the  record  that  could,  in  our  opinion,  have  preju- 
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diced  or  did  prejudice  the  appellant,  and  the  judgment  of  the  court  be- 
low is  therefore  aflBrmed. 

Affimied* 

[Motion  for  rehearing  overruled  without  written  opinion. — Beporter.] 


Malley  Bioe  v.  The  State. 

No.  4202.     Decided  January  22,  190a 

Local  Option — Jury  and  Jnry  Law — Convlotion  for  Felony. 

Under  article  676,  Code  Criminal  Procedure,  and  subdivision  3  of  article  673, 
a  juror  who  had  theretofore  been  convicted  and  sentenced  for  perjury,  and  had 
never  been  pardoned,  and  his  citizenship  restored,  is  not  a  qualified  juror. 

Appeal  from  th6  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  for  appellant. 

F.  J.  McOord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — This  was  a  conviction  for  violation  of  the  local 
option  law,  the  punishment  assessed  being  a  fine  of  $50  and  thirty  days 
imprisonment  in  the  county  jail. 

The  case  must  be  reversed  for  the  reason  that  one  of  the  jury  which 
rendered  the  verdict  against  appellant  had  theretofore  been  convicted 
mi  sentenced  for  perjury,  and  it  was  agreed,  as  shown  by  bill  of  excep- 
tions, that  the  juror  had  never  been  pardoned,  and  that  his  citizenship 
had  never  been  restored.  Subdivision  3  of  article  673  of  the  Code  of 
Criminal  Procedure,  provides,  as  ground  for  challenge  of  any  juror  in  a 
criminal  case,  "that  he  has  been  convicted  of  theft  or  any  felony.^^ 
Article  676  of  the  Code  of  Criminal  Procedure  contains  the  following 
provision:  "No  juror  shall  be  empaneled  when  it  appears  that  he  is 
subject  either  to  the  third,  fourth  or  fifth  clause  of  challenge  in  article 
673,  although  both  parties  may  consent."  The  disqualification  contained 
in  subdivision  3  of  article  673  has  been  held  to  be  absolute.  See  Greer 
V.  State,  14  Texas  Crim.  App.,  179.  The  only  departure  from  this  rule, 
ever  authorized  by  this  court,  was  in  a  case  where  a  convict  had  been 
pardoned  by  the  g9vernor,  and  where  the  pardon  removed  his  disabilities 
of  citizenship.     See  Easterw^ood  v.  State,  34  Texas  Crim.  Rep.,  400. 

As  presented  in  this  record,  it  is  clear  the  case  must  be  reversed  for 
the  reason  stated,  and  it  is  accordingly  so  ordered. 

Reversed  and  remanded. 
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John  Benton  v.  The  State. 

No.  4214.     Decided  January  22,  1908. 

Local  Option — Jury  and  Jury  Law — Challenge  for  Canse. 

Upon  trial  of  a  violation  of  the  local  option  law,  the  fact  that  a  juror  had 
served  as  a  juror  for  six  days  during  the  preceding  six  months  in  the  district 
court,  or  during  the  preceding  three  months  in  the  county  court,  was  not  a  dis- 
qualification of  the  juror  under  article  673,  Code  Criminal  Procedure,  although 
this  might  have  disqualified  the  juror  in  a  civil  case.  Following  Hunter  v.  State, 
30  Texas  Crim.  App.,  314. 

Appeal  from  the  County  Court  of  Gravson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Wall,  for  appellants. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. — Cited  cases 
mentioned  in  the  opinion. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Grayson  County  for  violating  the  local  option  law. 

The  only  error  assigned,  which  we  deem  it  necessary  to  notice,  was 
the  action  of  the  court  in  overruling  appellant's  motion  for  a  new  trial, 
on  account  of  the  disqualification,  as  claimed,  of  one  P.  P.  Boggs,  one 
of  the  jurors  on  the  jury  which  had  convicted  him  (appellant).  It  ap- 
pears, by  bill  of  exceptions,  that  before  appellant  had  been  called  on  to 
exercise  his  right  of  challenge,  that  the  court  had  interrogated  the  entire 
jury  as  to  whether  or  not  they  had  served  as  jurors  in  the  District  Court 
of  Grayson  County  for  as  many  as  six  days  within  the  last  six  months, 
to  which  they  all  either  answered  no,  or  made  no  dissent  to  the  ques- 
tion propounded.  Appellant  avers  in  his  motion  for  a  new  trial,  and 
the  facts  seem  so  to  be,  that  he  had  no  knowledge  at  the  time  the  juror 
was  accepted  that  he  had  rendered  -the  service  above  referred  to  in  the 
district  court;  and  we  think  under  the  circumstances,  he  was  justified  in 
assuming  that  the  juror  was  not  subject  to  this  alleged  disqualification. 
In  his  motion  he  earnestly  insisted  on  a  new  trial  on  the  ground  that 
lie  had  been  compelled  to  exhaust  his  peremptory  challenges  on  certain 
other  jurors  named  in  his  motion,  who  were  distinctly  unfavorable,  as  he 
believed,  and  that  he  would  not  have  accepted  the  juror  Boggs  except 
under  compulsion,  or  as  preferable  to  other  jurors  believed  by  him  to  be 
less  desirable.  If  this  was  a  civil  case,  the  objection  urged  would  seem 
to  be  meritorious,  but  we  do  not  believe  it  tenable  here.  Article  673  of 
the  Code  of  Criminal  Procedure  undertakes  to  specify  with  great  par- 
ticularity the  grounds  of  disqualification  of  a  juror  in  a  criminal  case. 
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The  fact  that  a  juror  has  served  as  a  juror  for  six  days  during  the  pre- 
ceding six  months  in  the  district  court,  or  during  the  preceding  three 
months  in  the  county  court,  is  not  named  as  a  ground  of  disqualification. 
^  It  was  held  in  the  case  of  Hunter  v.  State,  30  Texas  Crim.  App.,  314, 
that  the  disqualifying  clause  found  in  the  civil  statutes  does  not  apply 
in  the  trial  of  criminal  cases.  We  think,  therefore,  there  was  no  error 
in  overruling  appellant's  motion  on  the  ground  above  stated. 

There  is  no  other  question  in  the  record  worthy  of  discussion,  and 
finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Jim  Benge  v.  The  State. 

No.  4192.     Decided  January  22,  1908. 

1. — ^Local  Option — Sufficiency  of  Evidence. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  the  evidence  is  suf- 
ficient to  justify  the  jury  in  finding  appellant  guilty,  the  verdict  is  sustained. 

2. — Same— Evidence — Warrant  of  Arrest. 

Where  upon  trial  for  a  violation  of  the  local  option  law^,  the  sheriff  was  per- 
mitted to  testify  that  he  had  a  warrant  of  arrest  for  defendant  on  a  charge  of  a 
violation  of  the  local  option  law  upon  which  defendant  was  convicted,  about  the 
time  of  said  violation  or  soon  thereafter,  which  testimony  was  offered  in  rebuttal 
to  defendant's  alibi,  and  no  injury  was  shown  to  defendant  in  this,  there  was 
no  error. 

3. — Same — Charge  of  Conrt — ^Alibi. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court's  charge 
defined  an  alibi,  and  instructed  the  jury,  that  if  they  had  a  reasonable  doubt  as 
to  defendant's  presence  at  the  time  and  place  of  the  commission  of  the  offense, 
to  find  him  not  guilty,  there  was  no  error. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $100  and  sixty  days  confinement  in  the  penitentiary. 

The  Staters  testimony  showed  that  prosecutor  purchased  whisky  from 
defendant.  The  testimony  of  defendants  witnesses  tends  to  show  an 
alibi. 

The  opinion  states  the  case. 

Smith  &  Wall,  for  appellant 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Grayson  County  of  violating  the  local  option  law. 

There  is  evidence  in  the  record  justifying  the  jury  in  finding  appellant 
guilty.     The  errors  relied  on  are  presented  by  two  bills  of  exception. 

In  bill  of  exceptions,  No.  1,  complaint  is  made  that  the  court  per- 
mitted the  witness,  W.  A.  Huggins,  to  testify  that  he  had  a  warrant 
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for  appellant,  at  a  time  soon  after  the  alleged  violation  and  the  same 
was  for  violation  of  the  local  option  law.  This  testimony  grew  out  of  an 
effort  on  the  part  of  the  State  to  rebut  the  testimony  of  appellant, 
which  had  been  introduced  by  him,  tending  to  show  an  alibi,  and  as  we , 
gather  from  the  record,  the  testimony  here  sought  to  be  introduced  was 
incidental  and  for  the  purpose  of  explaining  the  reason  and  occasion 
of  the  witness  for  making  inquiry  for  appellant.  Inasmuch  as  appel- 
lant was  tried  and  convicted  for  a  violation  of  the  local  option  law,  we 
cannot  see,  especially  as  here  presented,  how  his  case  was  or  could  be  in- 
jured by  the  incidental  statement  of  the  witness  that  he  had  about  this 
time  a  warrant  for  appellant's  arrest  on  a  charge  of  a  violation  of  the 
very  law  of  which  he  was  convicted. 

By  the  second  bill  of  exceptions,  complaint  is  urged  that  the  court 
erred  in  its  charge  upon  the  subject  of  alibi.  The  court's  charge  on  this 
subject  is  found  in  the  fourth  paragraph  thereof,  which  is  as  follows: 
"In  this  case  the  defendant  has  interposed  the  defense  of  what  in  legal 
phraseology  is  termed  an  alibi ;  that  is,  that  if  an  offense  was  committed 
at  the  time  and  place  alleged,  that  the  defendant  was  at  said  time  at  an- 
other and  different  place  from  that  at  which  said  offense  was  conmiitted 
and  therefore  was  not  and  could  not  have  been  the  person  who  com- 
mitted said  offense.  Now,  if  you  have  a  reasonable  doubt  as  to  the 
presence  of  the  defendant  at  the  place  and  at  the  time  where  said 
offense  is  alleged  to  have  been  committed  you  will  return  a  verdict  of 
not  guilty.''  We  think  this  charge  clearly  presents  the  defense  of  alibi, 
and  is  not  subject  to  objection. 

Finding  no  error  in  the  record,  the  judgment  is  aflBrmed. 

Affirmed. 


D.  Owens  v.  The  State. 

No.  4211.     Decided  January  22,  190a 

1. — ^Local  Option — ^Ditqualifloation  of  Jndipe. 

Where  upon  trial  of  a  violation  of  the  local  option  law  the  defense  interposed 
an  objection  that  the  trial  judge  was  disqualified  because  he  had  stated  to  the 
sheriff  that  defendant  was  guilty,  and  all  that  was  developed  on  the  contest 
of  this  issue  was  that  a  hypothetical  case  had  been  put  to  the  judge,  which  he 
said  would  be  a  violation  of  the  law,  the  judge  was  not  disqualified  to  try  the 
case. 
2.— Same — ^Charge  of  Court— Principals. 

Where  upon  trial  of  a  violation  of  the  local  option  law,  the  court  in  his 
charge  made  a  proper  presentation  of  all  the  facts  relied  upon  by  the  State  for  a 
conviction,  and  properly  defined  the  law  of  principals,  there  was  no  error  in  re- 
fusing special  charges  on  the  same  subject. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  $75  and  forty  days  confinement  in  the  county  jail. 
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The  opinion  states  the  case. 
No  brief  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  principals  in  misdemeanor  cases:  Houston  v.  State,  13  Texas 
Crim.  App.,  595. 

BEOOKS,  Judge. — This  is  a  conviction  for  violating  the  local  option 
law.  Bill  of  exceptions,  No.  1,  complains  that  the  judge  of  the  trial 
court  was  disqualified,  and  the  ground  of  disqualification  is  that  the 
sheriff  of  the  County  of  Grayson  had  stated  to  counsel  for  defendant  that 
the  judge  had  told  him  (the  sheriff),  that  the  facts  and  details  in  this 
case  would  make  the  defendant  guilty.  Evidence  was  introduced  pro 
and  con  on  this  subject  and  is  embodied  in  a  long  bill  of  exceptions,  the 
judge  stating  that  the  case  was  never  mentioned  to  him  but  that  the 
sheriff  had  put  a  hypothetical  case  to  him  and  asked  him  whether  that 
would  be  a  violation  of  the  law.  We  see  no  merit  in  appellant^s  con- 
tention.    The  judge  was  not  disqualified  to  try  the  case. 

Appellant  complains  of  the  following  charge  of  the  court:  *'Now, 
bearing  in  mind  the  foregoing  instructions,  if  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  on  the  27th  day  of  March,  A.  D., 
1907,  the  prosecuting  witness,  M.  F.  Kidd,  and  one  Sledge,  went  into 
a  house  in  the  City  of  Denison,  in  Grayson  County,  Texas,  and  that  the 
prosecuting  witness,  Kidd,  stated  to  one  Morton,  in  substance  that  he 
wanted  a  toddy,  and  you  further  so  believe  that  the  said  Morton  told 
the  said  Kidd,  and  the  said  Sledge,  in  substance,  to  go  to  the  defendant, 
or  that  defendant  would  wait  on  him;  and  you  further  so  believe  that 
thereupon  they  went  to  the  defendant  and  asked  for  toddy,  and  that  de- 
fendant thereupon  delivered  to  the  said  Kidd  and  the  said  Sledge,  whisky 
and  water,  and  if  you  further  so  believe  that  the  said  Kidd  asked  defend- 
ant the  price  of  said  toddy,  and  that  defendant  told  the  said  Kidd  to  pay 
the  man  in  front  and  that  he  meant  said  Morton,  and  that  the  said  Kidd 
thereupon  paid  the  said  Morton  the  sum  of  25  cents,  and  that  such  pay- 
ment was  for  the  liquor  delivered  by  defendant  to  them;  and  if  you 
further  believe  that  in  doing  said  acts,  the  defendant  and  the  said  Mor- 
ton were  acting  together,  and  that  said  acts  were  done  in  pursuance  of  a 
common  intent  and  in  pursuance  and  execution  of  a  previously  formed 
and  then  existing  design,  in  which  the  minds  of  both  united  and 
concurred;  and  if  you  further  so  believe  from  the  evidence  that  the 
sale  of  intoxicating  liquor  had  theretofore  been,  and  was  then  and  there 
prohibited  in  said  Grayson  County,  under  and  by  the  laws  of  this  State, 
then  you  will  find  the  defendant  guilty  and  assess  his  punishment  at  a 
fine  of  not  less  than  $25  nor  more  than  $100,  and  imprisonment  in  the 
county  jail  not  less  than  twenty  nor  more  than  sixty  days.** 

This  was  a  proper  presentation  of  all  the  facts  relied  upon  by  the 
State  for  the  conviction.     The  court  properly  defined  principals  and 
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the  charge  is  in  all  respects  correct.     None  of  appellant's  special  charges, 
therefore,  were  required  or  necessary  to  be  given. 

Finding  no  error  in  this  record,  the  judgment  is  aflBrmed. 

Affirnied, 


Luke  Moore  v.  The  State. 

No.  4222.     Decided  January  22,  1908. 

1. — Burg^lary — CircuniBtantlftl  Evidence — Gharfre  of  Court — ^Identity. 

Where  upon  trial  for  burglary  the  evidence  established  the  identity  of  defendant 
in  a  direct  and  positive  manner,  there  was  no  error  in  not  submitting  a  charge  on 
circumstantial  evidence. 

2. — Same — Charg^e  of  Court — ^Reasonable  Bonbt — Bnrden  of  Proof. 

Where  upon  trial  for  burglary  the  court  charged  the  jury  that  the  burden  of 
proof  rested  upon  the  State;  that  defendant's  innocence  was  presumed,  and  that 
in  case  of  a  reasonable  doubt  he  was  entitled  to  acquittal,  there  was  no  error. 

3. — Same— Practice  in  District  Conrt — Kecalling:  Witness — Official  Stenographer. 
Where  upon  trial  for  burglary  the  jury  requested  to  have  read  for  them  by  the 
official  stenographer  a  part  of  the  testimony,  and  the  court  advised  the  jury  that  he 
would  try  to  comply  with  their  request,  but  a  short  time  thereafter,  the  jury 
returned  a  verdict  of  guilty  without  waiting  for  said  testimony,  there  was  no 
error. 

4. — Same — ^Evidence — Cross-Ezamination — ^Alibi. 

Where  upon  trial  for  burglary,  defendant  had  testified  to  an  alibi,  claiming  that 
he  was  sick,  and  could  not  have  been  present  at  the  commission  of  the  offense, 
there  was  no  error  in  permitting  the  State  on  cross-examination  to  inquire  into 
the  character  of  such   sickness,  to  which  defendant   replied  that  he  had  a  bad 


5. — Same — ^Intent  to  Commit  Theft — Sufficiency  of  Evidence. 

Where  upon  trial  for  burglary  defendant's  intent  to  commit  theft  was  shown 
circumstantially  to  the  satisfaction  of  the  jury,  and  the  trial  court,  such  verdict 
would  not  be  set  aside  on  appeal  on  the  presumption  that  defendant  had  an 
intent  to  commit  some  other  felony. 

Appeal  from  the  Criminal  District  Court  of  Dallas.  Tried  below  be- 
fore the  Hon.  W.  W.  Nelms. 

Appeal  from  a  conviction  of  burglary;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

Louis  Wilson,  for  appellant. — On  question  of  charging  on  circum- 
stantial evidence,  Clifton  v.  State,  39  Texas  Crim.  Rep.,  619;  47  S.  W. 
Rep.,  642.  On  question  of  specific  intent  to  steal :  Harris  v.  State,  20 
Texas  Crim.  App.,  652 ;  Black  v.  State,  18  Texas  Crim.  App.,  124 ;  Min- 
ter  V.  State,  71  S.  W.  Rep.,  944;  5  Am.  &  Eng.  Ency.  of  Law,  note  45. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  charged  by  indictment  in  the  Dis- 
trict Court  of  Dallas  County,  with  the  offense  of  burglary,  and  on  trial 
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was  found  guilty  by  the  jury,  and  his  punishment  assessed  at  five  years 
confinement  in  the  penitentiary. 

Numerous  grounds  are  urged  by  appellant,  both  in  his  brief  and 
on  oral  argument  by  his  counsel,  why  this  judgment  and  conviction 
should  be  set  aside.  Among  other  grounds,  it  is  urged  that  the  court 
erred  in  failing  to  charge  on  circumstantial  evidence.  It  would,  of 
course,  be  conceded  that  if  the  testimony  against  appellant  was  wholly 
circumstantial,  this  complaint  would  be  sustained.  We  do  not,  however, 
believe  that  this  contention  of  fact  made  by  appellant  is  supported  by 
the  record.  Aside  from  the  testimony  of  Miss  Kate  McConnell,  in 
answer  to  questions  propounded  to  her  by  counsel  on  both  sides,  in 
which  there  was  evidence  of  direct  identification  of  appellant  with  the 
crime  charged,  the  following  answer  of  this  witness,  in  response  to  a 
question  by  the  court,  will  demonstrate  that  whatever  issue  might  be 
made  as  to  its  accuracy,  that  the  identification  of  the  party  who  made 
the  entry  into  the  house  where  the  witness  was,  was  both  positive  and 
complete.  She  says,  ^T  will  say  to  the  jury  that  the  defendant  is  the 
man  who  was  in  my  room  that  night.  I  am  positive  about  it.*^  In  this 
state  of  the  record  we  are  clear  that  the  court  was  not  called  on  to 
give  a  charge  on  the  subject  of  circumstantial  evidence. 

Again,  it  is  urged  that  the  court  erred  in  the  eleventh  paragraph  of 
his  charge  to  the  jury  on  the  subject  of  the  burden  of  proof.  Under 
this  contention,  appellant  submits  the  following  proposition:  "Under 
the  law  the  State,  in  order  to  sustain  the  allegations  contained  in  an  in- 
dictment against  the  defendant,  must  assume  the  burden  of  estab- 
lishing the  guilt  of  the  defendant  by  competent  evidence  beyond  a  rea- 
sonable doubt,  and  the  jury  must  require  of  the  State  before  they  would 
be  warranted  in  convicting  the  defendant  of  the  offense  alleged  in  the 
indictment  a  preponderant  weight  of  evidence,  in  all  of  which  the  jury 
must  be  instructed  by  the  court.^'  The  charge  given,  in  the  respects 
complained  of,  carefully  guarded  every  right  of  the  defendant.  In  the 
first  place  there  was  a  general  charge  that  in  all  criminal  cases  the 
burden  of  proof  is  on  the  State.  Again,  the  jury  were  instructed  that 
the  defendant  is  presumed  to  be  innocent  until  his  guilt  is  established  by 
legal  evidence  beyond  a  reasonable  doubt.  Further,  the  jury  were 
charged  that,  if  the  evidence  raised  in  their  minds  a  reasonable  doubt  as 
to  the  presence  of  the  defendant  at  the  place  where  the  offense  was  com- 
mitted, at  the  time  of  the  commission  thereof,  they  would  find  the  de- 
fendant not  guilty ;  and  again,  the  court  gave  the  following  charge :  "If 
from  all  the  evidence  in  this  case  you  have  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  is  the  person  who  entered  the  house  of  W. 
C.  McConnell  as  charged  in  the  indictment,  you  will  acquit  the  defend- 
ant.^* As  we  conceive,  the  charge  of  the  court  on  this  subject,  taken  as 
a  whole,  was  not  only  without  objection,  but  was  an  admirable  presenta- 
tion of  the  law  of  burden  of  proof  and  reasonable  doubt. 

As  further  ground  of  reversal,  it  is  urged  by  counsel  that  there  was 
error  in  the  action  of  the  court  in  refusing  to  comply  with  the  request  of 
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the  jury  to  have  read  to  them  by  the  official  stenographer,  a  part  of  the 
testimony  of  the  witnesses  as  to  the  location  of  the  house  alleged  to 
have  been  entered,  and  as  to  how  high  the  moon  was.  It  appears  from 
the  record  that  this  request  was  made  to  the  court  at  night,  and  that  in 
response  thereto,  after  some  inquiry  had  been  made,  the  court  advised 
the  jury  that  the  stenographer  had  gone  home;  but  that  as  soon  as  he 
could  get  him  that  he  would  have  the  testimony  read  to  them  as  re- 
quested. A  short  time  after  this,  and  without  additional  or  further 
request  from  the  jury,  a  verdict  of  guilty  was  returned.  It  was,  of 
course,  clearly  the  right  of  the  jury  to  have  the  testimony  requested  read 
to  them;  but  where,  as  in  this  case,  they  returned  a  verdict  without 
pressing  further  their  request,  it  must  be  assumed  that  it  was  no  longer 
desirable  or  necessary  to  have  their  memories  refreshed  by  having  the 
testimony  read  to  them.  We  do  not,  therefore,  believe  there  was  any 
error  in  this  action  of  the  court. 

By  bill  of  exceptions.  No.  5,  complaint  is  made  that  the  court  erred 
in  permitting  counsel  for  the  State  to  require  the  defendant  to  answer, 
on  cross-examination,  the  question:  "What  were  you  sick  of?^'  And 
that  the  answer,  which  the  court  required  to  be  made:  "Well,  I  had  a 
bad  disease,"  was  injurious  and  hurtful  to  his  case,  and  calculated  to  dis- 
turb the  judgment  of  the  jury,  to  inflame  their  passions  and  prejudice 
them  against  appellant.  In  this  case  appellant,  among  other  things,  in- 
terposed the  defense  of  an  alibi,  and  claimed  to  be  sick.  The  truth- 
fulness of  the  alibi  as  well  as  the  good  faith  of  his  claim  of  sickness  was 
seriously  contested  by  the  State,  and  was  sharply  controverted  in  the  evi- 
dence. In  this  state  of  the  record,  and  for  the  purpose  of  disproving  the 
claim  of  sickness,  it  was  unquestionably  permissible  for  the  State,  on 
cross-examination,  to  interrogate  him  (appellant)  in  respect  to  the  na- 
ture and  character  of  the  sickness,  and  as  to  whether  it  was  of  such 
severity  as  to  either  prevent  him  or  make  it  improbable  that  he  could  be 
on  the  street  or  out  of  his  room  at  night.  The  fact  that  the  testimony 
should  develop  a  disease  or  ailment  not  to  his  credit,  would  not  change, 
it  seems  to  us,  the  rule  or  the  right  of  the  State  to  inquire  into  this 
matter. 

Probably  the  most  serious  question  arising  in  the  case  is  the  ques- 
tion made  by  counsel  for  appellant  in  his  brief,  and  argued  orally  with 
great  earnestness  and  zeal,  that  the  verdict  of  the  jury  is  unsupported  by 
the  evidence,  in  that  there  was  no  sufficient  evidence  to  show  or  prove 
that  the  entry  was  with  the  specific  intent  of  committing  the  crime  of 
theft  as  averred  in  the  indictment.  That  this  intent  must  be  shown  by 
the  evidence,  and  that  the  burden  to  show  same  beyond  reasonable  doubt 
rests  on  the  State,  must  be  conceded.  It  is  clearly  held  in  the  case  of 
Black  V.  State,  18  Texas  Crim.  App.,  124,  that  such  intent,  however, 
may  be  shown  by  circumstances.  This  rule  is  supported  by  all  of  the 
decisions.  We  are  confronted  then  with  the  question  as  to  whether,  in 
the  light  of  all  the  circumstances,  the  jury  were  justified  in  deducing  the 
conclusion,  from  the'  facts  of  the  whole  case,  that  at  the  time  of  the 


Digitized  by  VjOOQ  IC 


1908.]  MooBE  V.  The  State.  367 

entry  in  question  the  appellant  did  have  the  intent  to  commit  theft. 
That  the  entry  was  made  unlawfully  is  directly  aflBrmed  by  the  testimony 
of  the  prosecuting  witness.  It  is  not  claimed  nor  contended  that  he  was 
there  by  authority  or  invitation.  His  purpose  in  being  there  was  evil. 
Counsel  for  appellant  insists  that  it  is  likely,  if  he  was  there  at  all, 
that  his  mission  was  to  commit  rape,  or  murder,  or  some  other  crime. 
The  verdict  of  the  jury  aflSrming  that  his  intent  was  to  commit  theft 
finds  support  in  the  fact  that  it  does  not  appear  he  had  any  ill  will 
against  any  member  of  the  household,  or  that  he  knew  that  same  was 
inhabited  by  females.  Again,  the  location  of  the  room,  the  presence 
of  the  head  of  the  household,  and  other  circumstances  might  seem 
reasonably  to  rebut  the  presumption  that  he  intended  to  commit  the 
crime  of  rape,  which  must  inevitably  have  the  effect  to  alarm  the  house- 
hold and  bring  not  only  probable  detection  but  practically  certain  cap- 
ture. Again,  the  witness.  Miss  McConnell,  testifies  that  her  attention 
was  attracted  as  by  the  action  of  some  one  moving  around.  The  young 
girls  both  had  on  rings,  and  Miss  McConnell  testifies  that  appellant, 
when  she  awoke,  had  hold  of  her  hand.  We  must,  in  a  case  like 
this,  have  some  respect  for  the  verdict  of  the  jury.  They  are  essentially 
the  arbiters  under  certain  restrictions  of  all  questions  of  fact;  both 
their  integrity  and  intelligence  are  vouched  for  by  their  selection,  with- 
out objection  by  both  counsel  for  the  State  and  the  defendant.  Again, 
the  verdict  has  received  the  approval  of  the  judge  of  the  court  trying  the 
case;  he  had  the  opportunity  of  seeing  the  witnesses,  and  had  better 
opportunities  than  we  have  to  judge  in  the  first  instance,  both  in  respect 
to  their  credibility,  and  the  weight  to  be  given  to  their  testimony.  He 
is  something  more  than  a  mere  disinterested  moderator  of  a  forensic  con- 
test. By  law  he  is  charged  with  the  responsibility  of  deciding  on  the 
sufficiency  of  the  evidence  which  the  jury  has  acted  on  to  support  their 
verdict.  Yielding  the  respect,  which  the  law  requires,  to  the  verdict  of 
the  jury  and  the  action  of  the  court,  we  hold  against  the  contention  of 
appellant  that  the  verdict  is  unsupported  in  that  there  was  not  suf- 
ficient evidence  of  an  intent  to  commit  theft;  but  that  judged  in  the 
light  of-  all  the  circumstances,  the  verdict  of  the  jury  is  supported  by 
the  evidence.  Alexander  v.  State,  31  Texas  Crim.  Bep.,  359;  Painter 
V.  State,  26  Texas  Crim.  App.,  454;  People  v.  Soto,  53  Cal.,  415.  The 
record  shows  that  in  every  stage  of  the  trial,  the  rights  of  the  defendant 
were  carefully  guarded;  the  charge  of  the  court  submits  every  issue  as 
favorably  as  the  defendant  could  have  required,  and  we,  therefore,  hold 
that  the  judgment  of  the  court  below  should  be  in  all  things  affirmed, 
and  it  is  accordingly  so  ordered. 

AffiTnied. 

[Motion  for  rehearing  overruled  without  written  opinion. — ^Reporter.] 
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Fred  Potts  v.  The  State. 

No.  4213.     Decided  January  22.  1908. 

1. — ^Local  Option — ^Indictment. 

Where  upon  trial  of  a  violation  of  the  local  option  law,  the  indictment  was  in 
the  usual  and  approved  form,  there  was  no  error. 

S. — Same — ^Plea  to  Jurisdiction — Constitutional  Law — Bill  of  Exceptions. 

Where  the  bill  of  exceptions,  upon  an  appeal  from  a  conviction  of  a  violation 
of  the  local  option  law,  did  not  show  how  or  in  what  manner  the  orders  of  the 
commissioners  court  fixing  the  terms  of  the  county  court  were  violative  of  either 
the  Constitution  or  the  statute,  and  the  case  was  tried  at  a  term  of  the  court 
constitutionally  fixed  by  the  commissioners  court,  there  was  no  error. 

3. — Same— Charge  of  Court — ^Weight  of  Evidence. 

Where  upon  trial  of  a  violation  of  the  local  option  law,  the  charge  of  the 
court  was  a  proper  and  apt  presentation  of  the  law  of  the  case,  there  was  no 
error. 

4. — Same — ^Eyidence — ^Rcb  Gestae — Contemporaneous  Statements. 

Upon  trial  of  a  violation  of  the  local  option  law,  there  was  no  error  in  per- 
mitting the  witness  to  make  a  detailed  statement  of  all  the  facts  and  declarations 
of  the  parties  at  the  time  the  whisky  was  purchased. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Wall,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — Upon  ques- 
tion of  indictment,  cited  the  cases  mentioned  in  the  opinion. 

BROOKS,  Judge. — This  is  a  conviction  for  violating  the  local  option 
law.  The  indictment  in  this  case  is  in  the  usual  and  approved  form. 
See  Covington  v.  State,  52  Texas  Crim.  Rep.;  19  Texas  Ct.  Rep.,  55; 
Stephens  v.  State,  97  S.  W.  Rep.,  483 ;  Goen  v.  State,  101  S.  W.  Rep., 
232. 

In  his  motion  for  a  new  trial  appellant  insists  that  the  court  erred 
in  overruling  defendant's  plea  to  the  jurisdiction  of  the  court,  and 
contends  that  the  terms  of  court  fixed  by  the  commissioners  court,  was 
not  in  compliance  with  the  Constitution,  to  wit:  Article  5,  section  29, 
and  with  the  provisions  of  chapter  4,  title  29  of  the  Revised  Statutes. 
The  Constitution  and  the  statutes  provide  that  the  commissioners  court 
shall  fix  the  terms  of  the  county  court  and  that  these  terms  shall  not  be 
changed  until  after  the  expiration  of  a  year.  An  inspection  of  the  or- 
ders of  the  commissioners  court,  as  embodied  in  the  bill  of  exceptions, 
shows  that  in  1904,  the  commissioners  court  of  Grayson  County  fixed  five 
terms  of  the  court  per  year  for  that  county,  and  that  in  May,  1907,  they 
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added  another  term  of  court,  which  made  six  terms  a  year.  The  bill 
does  not  show  how  or  in  what  manner  these  orders  were  violative  of  either 
the  Constitution  or  the  statute.  Tliis  case  was  tried  at  a  term  of  the 
court  fixed  by  the  commissioners  court  in  1904,  and  the  term  as  fixed 
by  the  commissioners  court  of  1907,  did  not  change  said  term.  We  find 
no  merit  in  the  complaint  of  appellant. 

Appellant  insists  that  the  charge  is  upon  the  weight  of  the  evidence. 
We  have  carefully  read  the  same  and  do  not  believe  there  is  any  merit 
in  appellant's  contention.  The  charge  of  the  court  is  a  proper  and  apt 
presentation  of  the  law  of  this  case. 

Nor  do  we  think  there  was  any  error  in  permitting  the  witness  to  make 
a  detailed  statement  of  all  the  facts  and  declarations  of  the  parties  at 
the  time  the  whisky  was  purchased,  said  acts  and  declarations  being  con- 
temporaneous and  part  and  parcel  of  the  res  gesta3  of  the  transaction. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

AffiTffied, 


Willie  Ballentine  v.  The  State. 

No.  4230.     Decided  January  22,  1908. 

i. — ^Burglary — ^Intent  to  Commit  Rape — Charge  of  Court — ^Alibi. 

Whtrever  the  question  of  alibi  is  the  defensive  theory  and  that  relied  upon  by 
the  accused,  and  a  charge  is  not  given  in  a  felony  case  and  exception  is  reserved 
to  the  failure  of  the  court  to  give  this  charge,  the  case  will  be  reversed.  Follow- 
ing Anderson  v.  State,  34  Texas  Crim.  Rep.,  646. 

d. — Same — Charge  Requested. 

It  is  the  rule  in  this  State  that  if  the  only  defense  is  an  alibi,  the  trial  court 
should  charge  the  law  relating  thereto;  and  if  an  appropriate  charge  upon  the 
subject  has  been  requested  and  refused,  or  an  exception  has  been  reserved  be- 
cause of  this  omission  the  judgment  will  be  reversed.  Following  Ayres  v.  State, 
21  Texas  Crim.  App.,  3»9. 

8. — Same. 

Where  alibi  is  interposed  as  a  defense,  and  there  is  evidence  supporting  the 
same,  it  is  error  for  the  court  to  refuse  to  instruct  on  this  issue.  Following 
Tittle  V.  State,  35  Texas  Crim.  Rep.,  96. 

4. — Same — Charge  of  Court — ^Force. 

Upon  trial  for  burglary  with  intent  to  commit  rape,  the  court  should  properly 
charge  the  definition  of  force  with  reference  to  the  crime  of  rape. 

5. — Same — Charge  of  Court — ^Aggravated  Assault. 

Where  upon  trial  for  burglary  with  intent  to  commit  rape,  the  evidence  showed 
that  the  party  who  went  into  the  house  was  frightened  away  as  soon  as  he  was 
discovered  in  the  house,  and  touched  prosecutrix,  etc.,  at  night,  the  court  should 
have  charged  on  the  law  of  aggravated  assault. 

Appealed  from  the  Criminal  District  Court  of  Galveston.  Tried  be- 
low before  the  Hon.  J.  K.  P.  Qillaspie. 

Appeal  from  a  conviction  of  burglary  with  intent  to  commit  rape; 
penalty,  twenty-five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
Vol.  52  Crim.— 24 
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Thomas  C.  Turnley,  for  appellant. — Cited  the  cases  mentioned  in  the 
opinion. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  the 
offense  of  burglary  with  intent  to  commit  the  crime  of  rape,  his  punish- 
ment being  assessed  at  twenty-five  years  in  the  penitentiary.  Briefly, 
the  facts  are  that  someone  entered  the  room  in  which  Mrs.  Ida  Barnett 
was  sleeping.  Her  testimony  is  to  the  effect  that  she  was  sleeping  in  a 
bed  by  herself,  her  husband  occupying  one  in  the  adjoining  room.  It  is 
disclosed  that  the  rooms  adjoined  each  other,  being  separated  by  folding 
doors,  and  as  the  husband  of  Mrs.  Barnett  states,  the  two  rooms  were 
practically  one.  Some  time  during  the  night,  perhaps  along  about  two 
o'clock  in  the  morning,  Mrs.  Barnett  was  awakened  by  reason  of  the 
presence  of  someone  in  her  room.  She  observed  at  the  foot  of  her  bed 
a  party  whom  she  did  not  know,  nor  his  color,  but  believed  it  to  be  appel- 
lant, who  had  raised  the  mosquito  bar  at  the  foot  of  the  bed  and  had 
his  head  and  shoulders  under  it  with  his  hand  upon  her  foot.  She 
screamed  and  the  intruder  immediately  fled  through  the  window. .  The 
hat  worn  by  the  intruder  fell  off  his  head  on  the  bed  and  he  left  it  there 
when  he  took  his  flight.  This  hat  led  to  the  arrest  of  appellant  and  was 
in  fact  claimed  by  him  as  his  property.  When  accosted  by  the  officer  at 
the  time  of  his  arrest,  he  admitted  ownership  in  the  hat  but  denied  hav- 
ing worn  it  on  the  night  of  this  trouble,  stating  that  another  party 
had  taken  it  from  him  and  he  had  not  seen  the  hat  from  the  time  it  was 
taken  until  shown  to  him  when  arrested,  and  stated  that  he  had  noth- 
ing to  do  with  the  burglary  or  entry  of  the  house,  and  it  was  also  defen- 
sively shown  that  he  was  at  home  asleep.  In  other  words,  his  defensive 
testimony  was  that  of  alibi.  This  is  practically  and  substantially  the 
case. 

Among  other  complaints  urged  to  the  charge  was  its  failure  to  sub- 
mit to  the  jury  his  alibi  theory.  There  are  cases  in  which  the  law  has 
been  held  to  be  sufficiently  charged,  presenting  this  theory,  without 
directly  and  pertinently  giving  the  charge  of  alibi,  but' in  all  the  cases 
it  is  the  uniform  rule,  so  far  as  we  are  apprised  in  this  State,  that  wher- 
ever the  question  of  alibi  is  the  defensive  theory,  and  that  relied  upon 
by  the  accused,  and  a  charge  is  not  given,  and  exception  is  reserved  to 
the  failure  of  the  court  to  give  this  charge,  the  case  will  be  reversed. 
Wilson  V.  State,  41  Texas  Crim.  Bep.,  115;  51  S.  W.  Bep.,  916;  Joy  v. 
State,  41  Texas  Crim.  Bep.,  46 ;  51  S.  W.  Bep.,  933 ;  Anderson  v.  State, 
34  Texas  Crim.  Bep.,  546;  Quintana  v.  State,  29  Texas  Crim.  App.,  401. 

It  is  also  the  rule  in  this  State  that  if  the  only  defense  is  an  alibi,  the 
trial  court  should  charge  the  law  relating  thereto;  and  if  an  appropriate 
charge  upon  the  subject  has  been  requested  and  refused,  or  an  excep- 
tion has  been  reserved  because  of  the  omission  of  a  proper  instruction 
thereon,  the  judgment  of  conviction  will  be  reversed.     Ayres  v.  State, 
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21  Texas  Crim.  App.,  399;  Oxford  v.  State,  32  Texas  Crim.  Kep.,  272; 
Rider  v.  State,  26  Texas  Crim.  App.,  334 ;  Davis  v.  State,  14  Texas  Crim. 
App.,  645.  It  is  further  stated,  where  alibi  is  interposed  as  a  defense, 
and  there  was  evidence  supporting  the  defense,  it  is  error  for  the  court 
to  refuse  to  instruct  the  jury  with  reference  to  such  testimony.  See 
Tittle  V.  State,  35  Texas  Crim.  Bep.,  96;  Spencer  v.  State,  34  Texas 
Crim.  Bep.,  65 ;  Conway  v.  State,  33  Texas  Crim.  Bep.,  327 ;  Polanka  t. 
State,  33  Texas  Crim.  Bep.,  634;  Jones  v.  State,  30  Texas  Crim.  App., 
345 ;  Quintana  v.  State,  29  Texas  Crim.  App.,  401 ;  Hunnicutt  v.  State, 
18  Texas  Crim.  App.,  498;  Ninon  v.  State,  17  Texas  Crim.  App.,  650; 
Powell  v.  State,  13  Texas  Crim.  App.,  244;  Long  v.  State,  11  Texas 
Crim.  App.,  381 ;  Granger  v.  State,  11  Texas  Crim.  App.,  454,  and  for 
further  collation  of  authorities  see  Whitens  Code  Criminal  Procedure,  sec. 
814.     This  question  is  properjy  raised,  and  we  find  the  error  reversible. 

We  are  further  of  opinion  that  the  charge  of  the  court  is  too  meager 
and  is  not  suflBcient  in  regard  to  the  definition  of  force,  such  as  is  neces- 
sary to  constitute  the  crime  of  rape,  it  being  charged  in  the  indictment 
herein  that  appellant's  intent  in  entering  the  house  was  for  the  pur- 
])08e  of  committing  rape  by  force.  Aggravated  assault  should  have  been 
j^ven  in  charge. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


T.  P.  Williams  v.  The  State. 

No.  4052.     Decided  January  22,  190a 

1. — ^Vnlawfnlly  Conducting  Saloon  in  Incorporated  City — City  Charter  and  Or- 
dinance— Complaint — Constitntional  Law. 
It  is  within  the  sound  discretion  of  the  Legislature  to  prescribe  limits  in  cities 
and  towns  within  which  saloons  may  be  conducted  and  outside  of  which  saloons 
may  be  prohibited.     This  is  regulation  and  not  prohibition. 

8. — Same— Constitntional  Law — ^Fonrteenth  Amendment. 

A  city  charter  granted  by  an  act  of  the  Legislature,  and  ordinance  there* 
under,  establishing  saloon  territory  in  certain  prescribed  limits  of  the  city,  and 
exempting  certain  territory  from  said  saloon  limit  boundary,  and  inhibiting  the 
sale  of  intoxicating  liquors  outside  of  said  limits  in  certain  parts  of  the  city,  is 
not  a  discrimination  within  the  letter  or  spirit  of  the  Constitution  of  this  State  or 
of  the  United  States. 

8. — Same — Special  and  General  Legislation. 

The  Act  of  the  Thirtieth  Legislature,  page  258,  section  10,  providing  how 
saloons  shall  be  established  in  residence  portions  of  a  city,  is  not  in  conflict  with 
the  charter  of  a  city  obtained  from  the  Legislature,  which  limits  saloons  to 
certain  portions  of  the  city,  and  which  gives  the  city  authorities  power  to  sus- 
pend said  charter  provisions  and  ordinances  thereunder  in  certain  territory  in 
said  city,  and  prescribes  the  manner  in  which  license  for  the  sale  of  intoxicating 
IkmoiB  may  be  obtained. 

4if— ftB»— BMDidaries — Saloon  Limits — ^Description  of  Offense — Complaint. 

Where  upon  trM  for  unlawfully  selling  liquor  outside  of  certain  city  saloon 
limits,  under  a  special  charter  and  ordinance  tliereunder,  where  the  boundaries  of 
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the  saloon  limits  in  said  city  were  sufficiently  certain  to  establish  and  identify 
said  territory,  the  fact  that  certain  other  portions  of  the  city  were  not  included 
within  such  limits  in  the  ordinance  thereunder  would  not  invalidate  the  com- 
plaint, as  such  exemptions  need  not  be  alleged ;  nor  was  (he  ordinance  and  charter 
invalid  because  it  did  not  inhibit  the  sale  of  whisky  in  certain  portions  of  the  city 
not  included  in  the  saloon  limits  but  authorized  the  same  under  certain,  conditions, 
and  inhibited  altogether  the  sale  of  intoxicating  liquors  in  yet  another  portion  of 
the  city. 

5. — Same — ^Repeal  by  Implication — Special  and  General  Laws. 

In  order  that  one  statute  shall  repeal  another  by  implication,  there  must  be  an 
irreconcilable  conflict  between  the  two  laws,  and  the  Act  of  the  Thirtieth  Legis- 
lature, 1907,  known  as  the  Haskin-McGregor  Bill,  did  not  repeal  or  interfere  with 
a  special  city  charter  by  which  saloon  limits  are  established. 

6. — Same — State  and  City  License — Sale  of  Intoxicating  Liquor. 

In  a  prosecution  for  selling  intoxicating  liquor  outside  of  certain  saloon  limits, 
which  limits  were  established  by  the  city  charter  and  ordinances  thereunder,  by 
virtue  of  a  special  charter  from  the  Legislature,  it  was  no  defense  that  the  de- 
fendant had  a  license  from  the  State  of  Texas  to  conduct  and  carry  on  the  busi- 
ness of  a  retail  liquor  dealer;  nor  did  the  repealing  clause  in  said  charter  relative 
to  the  incorporation  of  the  city,  which  exempted  certain  claims  and  demands,  have 
any  application  to  defendant's  case. 

Appeal  from  the  County  Court  of  Dallas  at  Law.  Tried  below  before 
the  Hon.  W.  M.  Holland. 

Appeal  from  a  conviction  of  violating  the  city  ordinance  in  conduct- 
ing a  saloon  outside  of  the  saloon  limits  in  said  city;  penalty,  a  fine 
of  $105. 

The  opinion  states  the  case. 

Finley,  Knight  &  Harris,  and  Barry  Miller,  and  J.  J.  Eckford,  and 
T.  P.  Williams,  for  appellant. — Because  the  court  erred  in  not  sustaining 
appellant's  motion  to  quash  said  complaint  upon  the  following  grounds, 
to  wit:  Because  said  ordinance  and  charter  provisions  of  the  City  of 
Dallas  upon  which  said  complaint  is  based  are  contrary  to  section  20, 
article  16,  of  the  Constitution  of  the  State  of  Texas,  in  that  said  ordi- 
nance attempts  to  prohibit  by  legislative  enactment  the  sale  of  intoxicat- 
ing liquors  in  a  portion  of  the  city  and  to  subdivide  a  city  as  to  pro- 
hibition territory  contrary  to  the  laws  of  the  State  of  Texas  and  the  Con- 
stitution of  the  State  of  Texas. 

Under  this  assignment  the  appellant  submits  the  proposition  that  this 
provision  of  the  Constitution  is  the  exclusive  method  of  effecting  prohibi- 
tion in  a  specified  territory  of  the  State  and  the  law  governing  a  local 
option  election  was  not  observed  in  that 

(a)  There  was  no  election  held  by  the  qualified  voters  within  the 
specified  territory.  Const.  Texas  1876,  art.  16,  sec.  20;  Revised  Civil 
Statutes,  art.  3384  et  seq. ;  Hunt  v.  State,  3  S.  W.  Rep.,  455. 

This  and  the  Holly  case  hold  constitutional  provisions  to  be  manda- 
tory. 

(b)  And  the  territory  defined  in  the  charter  was  not  a  political  sub- 
division of  a  county,  town  or  city,  but  a  part  of  a  city.  Ex  parte  Hey- 
man,  45  Texas  Cr'im.  Rep.,  532;  78  S.  W.  Rep.,  349;  Ex  parte  Mills 
(Crim.  App.),  46  Texas  Crim.  Rep.,  224;  79  S.  W.  Rep.,  555;  Oxford  v. 
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Frank  (Civ.  App.),  70  S.  W.  Kep.,  426;  Efeird  v.  State,  46  Texas  Crim. 
Bep.,  582  (Crim.  App.) ;  80  S.  W.  Bep.,  529. 

Therefore  as  prohibition  could  not  be  declared,  but  only  regulation, 
and  the  language  employed  being.prohibition  and  not  regulation,  it  was 
beyond  the  legislative  power,  and  the  court  cannot  exclude  that  which 
is  unconstitutional  and  enforce  the  part  which  is  constitutional,  but  all 
must  fall.  Ex  parte  Massey,  92  S.  W.  Bep.,  1088;  James  v.  Bowraaij, 
190  U.  S.,  136;  Sutherland  on  Stat.  Const,  sec.  170;  State  v.  Mansker, 
36  Texas,  364;  Early  v.  State,  23  Texas  Crim.  App.,  364;  Jackson  v. 
State,  16  Texas  Crim.  App.,  373. 

On  question  of  Fourteenth  Amendment:  Connolly  v.  Union  Sewer  P. 
Co.,  184  U.  S.,  540.  On  question  of  suspending  charter  power :  Char- 
ter Dallas,  1907,  pages  73-4,  sec.  1,  art.  12;  Arroyo  v.  State,  69  S.  W. 
Bep.,  503,  and  authorities  therein  cited ;  Ex  parte  Fagg,  38  Texas  Crim. 
Bep.,  573 ;  44  S.  W.  Bep.,  294 ;  Sutherland  Stat.  Const.,  sec.  170 ;  James 
v.  Bowman,  190  U.  S.,  127;  47  Led.,  879;  Ex  parte  Massey,  49  Texas 
Crim.  Bep.,  60,  92  S.  W.  Bep.,  1088;  Western  Union  v.  State,  62  Texas, 
630. 

On  question  of  indefinite  description  of  boundaries  and  allegation  of 
offense  and  complaint:  Queen  Insurance  Company  v.  State,  86  Texas, 
250;  French  v.  State,  14  Texas  Crim.  App.,  76.  Upon  question  of  re- 
peal of  city  charter:  Acts  1907,  p.  258;  Ex  parte  Young,  95  S.  W. 
Bep.,  98;  Ex  parte  Lynn,  19  Texas  Crim.  App.,  293;  1  Lewis  Souther- 
land  Stat.  Const.,  2d  ed.,  sees.  276,  249;  26  Am.  &  Eng.  Ency.  Law, 
pages  739,  742;  W.  &  A.  B.  B.  v.  Atlanta,  113  Ga.,  537;  S.  C.  54  L.  B. 
A.,  294;  State  v.  Bobinson  (Minn.),  112  N.  W.,  272;  Bowyer  v. 
Camden,  50  N.  J.  L.,  87;  Louisville  B.  B.  Co.  v.  Williams  (Ky.),  41 
S.  W.,  287;  Needen  v.  Clark,  59  Pac,  524;  People  v.  Briggs,  50  N.  Y., 
553 ;  Nusser  v.  Comm.,  25  Pa.  St.,  126 ;  Korah  v.  City  Ottawa,  32  111., 
121;  Bryan  v.  Sundberg  Collector,  5  Texas,  418;  State  v.  Jno.  Horan,  11 
Texas,  144;  Stirman  v.  State,  21  Texas,  734;  Stebbins  v.  State,  2  S.  W. 
Bep.,  617 ;  Dickinson  v.  State,  41  S.  W.  Bep.,  759 ;  Butherford  v.  State,  39 
Texas  Crim.  Bep.,  137;  45  S.  W.  Bep.,  579;  Sullivan  v.  State,  32  Texas 
Crim.  Bep.,  50;  22  S.  W.  Bep.,  44;  Queen  v.  Cumberland  Co.  (Sup.  Ct. 
Pa.),  29  Atl.,  289;  McCormick  v.  People,  Ex  rel  Minor,  State's  Attorney 
(Sup.  Ct.  111.),  28  N.  E.,  1106;  City  of  Hartford  v.  Hartford  Theological 
Seminary  (Supt.  Ct.  Conn.),  34  Atl.,  483;  State  v.  Angelo  (Sup.  Ct.  N. 
H.),  51  Atl.,  905;  Hunt  v.  Card  (Sup.  Ct.  Me.),  47  Atl.,  921;  Appeal  of 
Wagner  Free  Institute  (Sup.  Ct.  Pa.),  19  Atl.,  297;  Dobson  v.  Fire  Ins. 
Coms.  (Ct.  App.  N.  T.),  40  N.  E.,  988;  Dobbins  v.  Supervisors,  etc.,  5 
Cal.,  414 ;  People  v.  McGuire,  32  Cal.,  140 ;  Sutherland  on  Stat.  Cons., 
sees.  286,  147. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — There  was  a  prosecution  instituted  in  the  corpora- 
tion court  of  the  City  of  Dallas,  charging  that  appellant  unlawfully  es- 
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tablished,  located,  maintained  and  conducted  a  saloon,  being  a  place 
where  intoxicating  liquors  are  sold,  in  the  corporate  limits  of  the  City 
of  Dallas,  at  number  333  Exposition  Avenue,  outside  of  certain  limits 
set  out  in  the  complaint.  Upon  conviction  in  the  corporation  court,  ap- 
pellant appealed  therefrom  to  the  county  court  of  Dallas  county  at 
law,  where  he  was  tried  before  the  court,  without  the  interposition  of  a 
jury,  and  the  court  assesed  his  fine  at  $105,  from  which  judgment  he 
has  appealed  to  this  court. 

Appellant  filed  a  motion  to  quash  the  complaint  because  the  same 
neither  charges  nor  prescribes  any  offense  against  any  valid  ordinance  of 
the  City  of  Dallas,  nor  any  provision  of  the  city  charter  of  the  City  of 
Dallas;  nor  any  other  law  of  the  State  of  Texas;  and  further,  because 
said  ordinance  and  charter  provisions  of  the  City  of  Dallas,  upon  which 
said  complaint  is  based,  are  contrary  to  section  20,  article  16,  of  the 
Constitution  of  the  State  of  Texas,  in  that  said  ordinance  attempts  to 
prohibit  by  legislative  enactment  the  sale  of  intoxicating  liquors  in  a  por- 
tion of  the  city,  and  to  subdivide  a  city  as  to  prohibition  terrtory,  con- 
trary to  the  laws  of  the  State  of  Texas  and  the  Constitution  of  the  State 
of  Texas.  Under  this  assignment,  appellant  insists  that  this  provision 
of  the  Constitution  is  the  exclusive  method  of  effecting  prohibition  in  a 
specified  territory  of  the  State,  and  the  law  governing  a  local  option  elec- 
tion was  not  observed  in  the  passage  of  this  ordinance.  We  have  here- 
tofore held  that  it  lay  within  the  sound  discretion  of  the  Legislature  to 
prescribe  limits  in  cities  and  towns  within  which  saloons  may  be  con- 
ducted and  outside  of  which  saloons  may  be  prohibited.  It  does  not 
encroach  upon  any  constitutional  right  of  appellant,  or  anyone  else  in 
this  State,  to  establish  saloon  limits;  but  the  establishment  thereof  lies 
within  the  sound  discretion  of  the  Legislature.  The  establishment  of 
saloon  limits  is  in  no  sense  a  prohibition  law,  but  is  a  bare  regulation  of 
the  sale  of  whisky.  Judge  Bookhout  of  the  Court  of  Civil  Appeals,  for 
the  Fifth  District  of  this  State,  101  S.  W.  Rep.,  1052,  in  the  case  of 
Cohen  v.  Bice,  uses  the  following  apt  language:  "The  section  of  the 
charter  quoted  above  is  not  a  local  option  statute,  prohibiting  the  sale 
of  intoxicating  liquors  in  the  City  of  Marshall,  but  a  statute  regulating 
its  sale  within  that  city ;  and  this  the  State,  or  the  city  council  of  Mar- 
shall, acting  under  power  conferred  by  charter,  had  a  right  to  do,  under 
the  police  power  of  the  State.  The  ordinance  does  not  prohibit  the  sale 
of  intoxicating  liquors  in  the  City  of  Marshall,  but  regulates  the  sale  of 
the  same  in  the  city  by  confining  its  sale  to  the  business  portion  of  the 
city."  See  also  Ex  parte  Levine,  46  Texas  Crim.  Bep.,  364;  81  S.  W. 
Bep.,  1206,  and  Garonzik  v.  State,  50  Texas  Crim.  Bep.,  533 ;  100  S.  W. 
Bep.,  374. 

2.  Appellant  further  insists  that  the  ordinance  in  question  violates 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  in 
that  said  ordinance  and  charter  provision  deny  to  this  defendant,  and  to 
other  persons  in  the  City  of  Dallas  similarly  situated  the  equal  protec- 
tion of  the  law;  that  said  ordinance  and  charter  provision  arbitrarily  and 
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unequally  prescribes  four  different  methods  of  prohibiting  the  sale  of 
intoxicating  liquors  within  the  corporate  limits  of  the  City  of  Dallas : 

a.  It  prescribes  a  special  territory  beyond  which  the  intoxicating 
liquors  are  prohibited  regardless  of  whether  such  outside  territory  is 
residential  or  business  property,  except  that  upon  certain  circumstances 
it  exempts  the  property  known  as  the  Fair  Grounds,  b.  Within  such 
prescribed  limits,  the  standard  of  prohibition  is  whether  or  not  there  is 
more  residences  than  business  houses  within  a  radius  of  three  hundred 
feet  of  said  place  of  business,  c.  The  portion  of  the  City  of  Dallas 
known  as  Oak  Cliff  is  by  legislative  enactment  declared  to  be  a  residen- 
tial section  of  the  city,  regardless  of  the  local  condition,  d.  The  por- 
tion of  the  city  known  as  the  Fair  Park  property  is  exempted,  although 
within  the  territory  denounced  as  prohibition  whenever  consent  to  sell 
intoxicating  liquors  therein  is  obtained  from  the  proper  city  oflBcials. 

On  page  74  of  the  charter  of  the  City  of  Dallas,  passed  by  the  Legis- 
lature in  1907,  the  charter  provides  as  follows :  "No  person  shall  estab- 
lish, locate  or  maintain  any  saloon,  being  a  place  where  intoxicating 
liquors  shall  be  sold  within  the  above  prescribed  limits,  etc.     *     *     *" 

We  hold  that  the  language  here  used  merely  authorizes  the  inhibition 
of  the  saloon.  The  charter  after  prescribing  the  limits,  provides  further 
that  said  Board  of  Commissioners  shall  never  have  power  to  authorize  the 
establishment  and  maintenance  of  saloons  in  that  territory  heretofore 
annexed  to  the  City  of  Dallas  and  known  as  the  territory  of  Oak  Cliff. 
It  further  provides  that  the  public  park,  known  as  the  grounds  of  the 
Texas  State  Fair,  heretofore  purchased  by  the  city  and  now  maintained 
as  a  public  park,  is  not  and  shall  not  be  construed  to  be  included  within 
such  prohibited  limits,  and  the  sale  of  intoxicating  liquors  upon  the 
grounds  and  territory  so  purchased  and  maintained  by  the  city  shall  be 
lawful  when  license  shall  be  duly  obtained  therefor,  together  with  the 
consent  of  the  city  authorities  in  control  of  such  park. 

We  hold  that  both  of  said  provisos  are  bare  legislative  declarations; 
in  the  first  instance  inhibiting  the  establishment  and  maintenance  of 
saloons  in  Oak  Cliff;  and  in  the  second  instance,  exempting  certain  terri- 
tory from  said  saloon  limit  boundary;  and  is  no  discrimination  within 
the  letter  or  spirit  of  the  Constitution  of  this  State  or  of  the  United 
States.     See  Garonzik's  case  above. 

A  clause  of  section  10  of  what  is  known  as  the  Baskin-McGregor  bill, 
passed  by  the  Act  of  the  Thirtieth  Legislature,  page  258,  read  as  fol- 
lows: "And  if  the  place  of  business  be  in  any  block  or  square  of  any 
city  or  town  where  there  are  more  bona  fide  residences  than  there  are 
business  houses  in  said  block  or  square,  or  in  any  block  where  there  is  a 
church  or  school,  then  said  petition  shall  be  accompanied  with  the  writ- 
ten consent  of  a  majority  of  bona  fide  householders  of  the  residences 
in  said  block  or  square." 

Appellant  insists  that  this  clause  is  contradictory  of  the  saloon  limit 
law  of  the  City  of  Dallas.  We  hold  not.  It  is  a  well-known  rule  of 
statutory  construction  that    where  two  statutes  can  be  given  a  con- 
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struction  to  uphold  both,  it  must  be  done.  We  hold,  and  we  take  it  that 
the  language  clearly  imports,  that  before  one  can  get  a  State  license  for 
the  retail  sale  of  whisky  in  any  block  where  there  are  more  bona  fide 
residence  than  business  houses,  he  must  secure  the  consent  of  the  ma- 
jority of  the  bona  fide  householders.  This  in  no  sense  conflicts  with 
the  saloon  limit  law  embodied  in  the  charter  for  the  City  of  Dallas; 
nor,  is  the  ordinance  invalid,  because  said  charter  provision  delegates  to 
the  city  authorities  in  control  of  the  property  known  as  the  Fair  Grounds 
property,  the  power  to  suspend  said  charter  provision  and  ordinance  pro- 
hibiting the  sale  of  intoxicating  liquors,  beyond  the  prescribed  limits, 
so  far  as  the  territory  known  as  the  Fair  Grounds  property  is  concerned, 
since  there  is  no  prohibition  of  the  sale  of  intoxicating  liquors  in  the 
charter,  nor  any  authorized;  nor  are  the  commissioners  authorized  to  sus- 
pend same.  But  the  charter  merely  provides,  in  substance,  that  before 
one  can  secure  license  in  said  Fair  Grounds  to  sell  whisky,  or  other  in- 
toxicants, he  must  do  so  through  the  Park  Commission,  to  which  com- 
mission the  charter  gives  control  of  the  park.  The  charter  itself  ex- 
pressly says  that  the  saloon  limit  law  does  not  apply  to  the  Fair  Park. 
The  Supreme  Court  of  this  State  held  in  the  case  of  the  City  of  Oak 
Cliff  v.  State,  97  Texas,  389,  that  as  prohibition  already  obtained  in  the 
territory  of  Oak  Cliff,  that  a  stipulation  in  the  annexation  act  similar  to 
the  one  above  quoted,  would  not  invalidate  the  act. 

Appellant  further  insists  that  the  charter  provision  prescribing  saloon 
limits  and  the  ordinance  of  the  City  of  Dallas  upon  which  said  complaint 
is  based,  are  so  indefinitely  framed  it  cannot  be  understood,  either  from- 
the  language  in  which  it  is  expressed,  or  from  some  other  written  law 
of  the  State ;  and  is,  therefore,  wholly  inoperative. 

The  charter  of  the  City  of  Dallas  prescribes  the  metes  and  bounds  of 
the  saloon  limits  as  follows:  "Beginning  at  the  Trinity  Biver,  where 
Payne  Street,  if  extended,  would  intersect;  thence  on  Payne  Street  to 
Alamo  Street;  thence  on  Alamo  Street  to  Burk  Street;  thence  on  Burk 
Street  to  Carolina  Street;  thence  on  Carolina  Street  to  McKinney  Ave- 
nue; thence  on  McKinney  Avenue  to  Orange;  thence  on  Orange  if  ex- 
tended to  Patterson  Avenue ;  thence  on  Patterson  Avenue  to  BuUington 
Street;  thence  on  BuUington  Street  to  Bryan  Street;  thence  on  Bryan 
Street  to  Hall  Street ;  thence  on  Hall  Street  to  Live  Oak  Street ;  thence 
on  Live  Oak  Street  to  Cantegral  Street;  thence  on  Cantegral  Street  to 
the  Texas  &  Pacific  Railroad ;  thence  on  the  Texas  &  Pacific  Eailroad  to 
Smith  Street;  thence  on  Smith  Street  to  First  Avenue;  thence  on  First 
Avenue  to  Commerce  Street ;  thence  on  Commerce  Street  to  South  Pearl 
Street ;  thence  on  South  Pearl  Street  to  Cabell  Street ;  thence  on  Cabell 
Street  to  South  Harwood  Street;  thence  on  South  Harwood  Street  to 
Marilla  Street ;  thence  on  Marilla  Street  to  Veal  Street ;  thence  on  Veal 
Street  to  Wood  Street;  thence  on  Wood  Street  to  Santa  F6  railroad 
tracks;  thence  with  the  Santa  Fe  railroad  tracks  to  Young  Street;  thence 
on  Young  Street  to  Poydras  Street ;  thence  on  Poydras  Street  to  a  point 
where  Poydras  Street  would  intersect  line  drawn  through  center  of  Block 
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156;  thence  west  parallel  with  Commerce  Street,  through  the  center  of 
blocks  56,  49,  42,  33,  23,  13,  5  and  414,  to  the  Trinity  River;  thence 
with  the  Trinity  Biver  to  the  place  of  beginning;  provided,  the  public 
park  known  as  the  grounds  of  the  Texas  State  Fair,  heretofore  pur- 
chased by  the  city  and  now  maintained  as  a  public  park,  is  not  and  shall 
not  be  construed  to  be  included  within  such  prohibited  limits,  and  the 
sale  of  intoxicating  liquors  upon  the  grounds  and  territory  so  pur- 
chased and  maintained  by  the  city  shall  be  lawful  when  license  shall  be 
duly  obtained  therefor,  together  with  the  consent  of  the  city  authorities 
in  control  of  such  park.  Provided  further,  that  said  Board  of  Commis- 
sioners shall  never  have  power  to  authorize  the  establishment  and  main- 
tenance of  saloons  in  that  territory  heretofore  annexed  to  the  City  of 
Dallas  and  known  as  the  territory  of  Oak  Cliff." 

There  are  some  slight  discrepancies  in  the  calls  of  the  boundaries. 
For  instance :  one  call  is  for  a  certain  street  that  had  been  abandoned, 
but  the  street  is  well  known  and  marked ;  another  for  a  street  when  ex- 
tended to  a  certain  other  street,  which  is  well  known.  These  discrep- 
ancies we  do  not  deem  necessary  to  discuss.  The  only  one  we  think 
necessary  to  note  is  the  following:  "Thence  on  Poydras  Street  to  a 
point  where  Poydras  Street  would  intersect  line  drawn  through  center 
of  Block  156;  thence  west  parallel  with  Commerce  Street  through  the 
center  of  Blocks  56,  49,  42,  23,  13,  5  and  414,  to  Trinity  Efver."  Ap- 
pellant insists,  and  the  faots  show,  that  Block  156  is  a  half  mile  from 
and  never  touches  Poydras  Street.  A  casual  inspection,  however,  of  the 
above  quoted  section  of  the  field  notes  shows  that  the  first  call  "156"  is  a 
clerical  error,  since  when  the  call  is  made  in  the  second  instance  it  is 
called  Block  "56."  Upon  the  trial  of  this  case  evidence  pro  and  con 
was  introduced  as  to  whether  or  not  the  field  notes  would  close;  sur- 
veyors were  introduced;  they  all  conceded  that  by  treating  the  call 
"156"  as  meaning  Block  "56"  that  the  calls  are  entirely  intelligible  and 
plain  and  will  entirely  close  the  survey  of  the  saloon  limits  as  intended 
by  the  charter  and  ordinance  of  the  city.  The  maps  introduced  and  the 
evidence  of  the  surveyors  further  show  that  Block  56  lies  parallel  with 
the  above  named  blocks  and  on  Poydras  Street,  and  that  Block  156,  as 
stated,  lies  half  a  mile  away,  and  the  surveyors  testified  that  by  running 
to  Block  56  and  through  it  and  the  above  named  blocks  to  the  Trinity 
River,  that  the  lines  are  entirely  intelligible  and  readily  ascertained. 

The  purpose  of  the  charter  and  of  the  ordinance  in  defining  the  saloon 
limit  boundaries,  was  to  definitely  mark  and  make  manifest  to  all  parties 
the  territory  within  which  no  saloon  could  be  carried  on.  We  must  give 
force  and  validity  to  these  lines  since  any  intelligent  man  could  readily 
ascertain  same  from  an  inspection  thereof,  and  the  laws  of  this  State  re- 
quire (see  article  9  of  the  Code  of  Criminal  Procedure),  that  all  laws 
on  the  subject  of  crime  shall  be  construed  without  the  distinction  here- 
tofore existing  between  penal  and  civil  laws.  The  courts  of  this  State 
have  always  upheld  boundaries  where  a  slight  discrepancy  or  technical 
error  in  a  call  could  be  disregarded  and  the  territory  attempted  to  be 
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described  thereby  ascertained,  and  in  doing  so  they  have  further  held 
that  no  one  call  has  any  dignity  in  law  over  another,  but  that  either 
call  or  any  call  can  be  disregarded  in  order  to  ascertain  the  footprints 
of  the  surveyor  in  establishing  the  boundary  of  the  territory  attempted 
to  be  marked  out  upon  the  land.  If  this  can  be  accurately  done,  then 
the  boundaries  are  sufficiently  described.  We  hold  that  it  was  well  and 
properly  done  in  this  case.  We  held  in  the  Garonzik  case,  above  cited ; 
and  cases  there  cited  to  support  same,  that  this  is  permissible.  There  is 
no  conflict  between  the  charter  provision  authorizing  the  above  limit 
legislation  and  the  ordinance  in  question.  The  mere  fact  that  the  com- 
plaint does  not  except  from  its  provisions  Oak  Cliff  and  Fair  Park,  does 
not  invalidate  the  complaint,  nor  does  the  fact  that  the  ordinance  does 
not  do  so  invalidate  same,  since,  as  above  stated,  the  Legislature  in  pass- 
ing the  charter  refused  to  permit  the  city  to  inhibit  the  sale  of  whisky 
in  Fair  Park,  but  authorizes  its  sale  there  and  expressly  inhibits  the 
sale  of  same  in  the  City  of  Oak  Cliff.  Whether  we  view  the  exemption 
of  Oak  Cliff  from  the  provisions  of  the  saloon  law  by  reason  of  the  fact 
that  it  is  a  local  option  district,  or  whether  we  view  it  as  additional  terri- 
tory where  saloons  shall  not  be  permitted,  in  either  event  the  charter  pro- 
vision is  constitutional,  and  we  so  hold. 

4.  Appellant  further  insists  that  the  law  is  invalid  because  the  Act 
of  the  Thirtieth  Legislature  of  Texas,  approved  April  18,  1907,  licenses 
and  authorizes  the  pursuit  of  the  business  in  .which  the  defendant  is  en- 
gaged and  the  place  designated  in  this  complaint,  and  said  ordinance  of 
the  City  of  Dallas  and  the  charter  provision  of  the  City  of  Dallas,  at- 
tempt to  prohibit  the  pursuit  of  such  business  at  said  place.  In  the 
case  of  Ex  parte  Neal,  47  Texas  Crim.  Bep.,  441,  83  S.  W.  Bep., 
831,  and  Ex  parte  Keith,  47  Texas  Crim.  Bep.,  283,  83  S.  W.  Bep., 
685,  it  was  held  that,  in  construing  the  legislative  intent  in  the 
adoption  of  a  statute,  the  courts  may  take  into  consideration  con- 
temporaneous legislative  history;  and  furthermore,  that  in  order  that 
one  statute  shall  repeal  another  by  implication,  there  must  be  an  irrecon- 
cilable conflict  between  the  two  laws.  In  the  light  of  this  plain  tenet 
of  statutory  construction,  we  hold  that  under  a  consideration  of  the 
legislative  intent  on  the  question  of  the  whisky  traffic,  that  it  has  been 
one  unbroken  policy  of  this  State,  where  local  option  does  not  prevail,  to 
license  the  retail  sale  of  whisky^  as  well  as  the  wholesale  of  intoxicating 
liquors;  and  that  the  Baskin-McGregor  bill  is  simply  a  continuation  of 
the  policy  existing  in  this  State  almost  since  its  earliest  history;  that 
there  was  no  attempt  on  the  part  of  the  Legislature,  in  adopting  said  bill 
or  law,  to  interfere  with  the  pre-existing  conditions  in  cities  and  towns 
in  this  State,  with  reference  to  saloon  limit  laws,  and  the  Baskin- 
McGregor  bill,  being  a  general  law,  would  not  repeal  by  implication  the 
pre-existing  special  law,  to  wit:  the  city  charter  of  the  City  of  Dallas, 
under  a  provision  of  which  special  law  saloon  limits  are  established. 
This  exact  question  was  passed  upon  by  Judge  Talbot  of  the  Court  of 
Civil  Appeals,  in  the  case  of  Paul  v.  State,  appealed  from  Dallas  County, 


Digitized  by  VjOOQ  IC 


IGOS.]  Williams  v.  The  State.  379 

but  as  yet  unreported,  and  that  court  held  that  the  Baskin-McGregor  bill 
in  no  way  militated  against  the  saloon  limits  of  the  City  of  J)allas. 
The  learned  judge  in  the  case  above  cited  uses  the  following  language : 
"Appellant  contends  that  the  Baskin-McGregor  law  is  a  complete  scheme 
of  legislation  affecting  the  business  of  retail  liquor  dealers;  that  the 
charter  of  the  City  of  Dallas,  which  was  passed  by  the  TTiirtieth  Legisla- 
ture, a  few  days  previous  to  the  passage  of  the  Baskin-McGregor  Act, 
relates  generally  to  the  municipal  affairs  of  the  city  and  incidentally  to 
the  subject  of  retail  liquor  dealers ;  that  the  provisions  of  the  charter  are 
inconsistent  with  the  general  or  Baskin-McGregor  Act,  and,  therefore, 
the  charter  provisions  must  yield  to  the  general  act.  We  cannot  agree 
with  this  construction  of  the  law.  It  is  well  settled  that  special  legis- 
lation or  local  laws  are  not  repealed  by  a  later  general  act,  unless  spe- 
cially mentioned  in  the  general  law,  or  such  purpose  is  made  manifest 
from  the  plain  provisions  of  the  general  law.^^  Citing  among  other 
authorities.  State  v.  Connor,  86  Texas,  133 ;  Ellis  v.  Batts,  26  Texas,  703. 
Again,  "There  is  no  mention  made  in  the  Baskin-McGregor  law  of  the 
act  granting  the  Dallas  charter,  nor  to  any  of  its  provisions.  If,  there- 
fore, the  Baskin-McGregor  Act  effects  a  repeal  of  any  of  the  provisions 
of  said  charter  it  is  by  implication  and  not  by  expression.  In  his  work  on 
Statutory  Construction,  section  157,  Mr.  Sutherland  says:  *It  is  a 
principle  that  a  general  statute  without  negative  words  will  not  repeal 
by  implication  from  their  repugnancy  the  provisions  of  a  former  one 
which  is  special  or  local  unless  there  is  something  in  the  general  law  or 
in  the  course  of  legislation  upon  its  subject  matter  that  makes  it  mani- 
fest that  the  Legislature  contemplated  and  intended  a  repeal.'  *'  "Again, 
as  said  in  the  case  of  McGrady  v.  Terrell,  98  Texas,  427;  84  S.  W.  Rep., 
641,  the  two  laws  having  been  passed  at  the  same  session  of  the  Legis- 
lature, should  be  considered  as  if  embraced  in  one  act,  and  should  be 
so  construed  as  that  both  may  stand.**  "That  case  is  also  authority  for 
the  legal  conclusion,  that  if  the  acts  be  considered  separately,  ^it  would 
not  be  presumed  that  the  legislators  had  undergone  such  a  radical  change 
of  mind  within  four  (or  five)  days  so  as  to  destroy  absolutely  the  pro- 
visions, of  the  charter  making  it  unlawful  to  locate  or  conduct  a  saloon 
within  the  corporate  limits  of  the  City  of  Dallas  outside  of  certain  lim- 
its described,  unless  the  conflict  is  irreconcilable.  No  such  conflict,  in 
our  opinion,  exists,  and  the  provisions  of  the  charter  conferring  upon 
the  City  of  Dallas  authority  to  license,  tax  and  regulate  saloons  and 
places  where  intoxicating  liquors  are  sold,  etc.,  and  prohibiting  the  sale 
of  such  liquors  and  the  establishment  of  such  places  outside  of  certain 
defined  limits,  must  be  considered  as  having  been  excepted,  by  the  Leg- 
islature, out  of  the  operation  of  the  general  statute  commonly  known 
as  the  Baskin-McGregor  law.  Furthermore,  subdivision  29,  of  article  14 
of  the  city  charter,  declares,  *That  the  provisions  of  this  act  in  so  far  as 
they  may  conflict  with  any  State  law  shall  be  held  to  supersede  the  State 
law  to  that  extent,  and  it  shall  not  be  held  invalid  on  account  of  such 
conflict.'**    See  also  the  case  of  Ex  parte,  Steve  Vaccarezza,  appealed 
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from  Bexar  County.  In  the  last  cited  case,  in  the  original  opinion  it 
was  held  that  the  Baskin-McGregor  bill  was  simply  a  continuation  of 
the  old  s^^stem  of  taxation,  with  amendments  and  additions  in  the  shape 
of  pains  and  penalties  and  burdens  upon  the  sale,  and  was  not  a  crea- 
tion of  a  new  system,  or  a  departure  from  the  old,  save  and  except  that 
the  same  was  an  enlargement  thereof. 

5.  Appellant  further  insists  that  the  undisputed  evidence  showed  that 
appellant  had  a  license  from  the  State  of  Texas  to  conduct  and  carry 
on  the  business  of  a  retail  liquor  dealer  at  the  place  above  described  in 
the  complaint  at  the  time  covered  by  the  complaint,  and  also  had  a 
license  from  the  City  of  Dallas  to  carry  on  and  conduct  the  business  of 
a  retail  liquor  dealer  at  said  place  for  the  period  covered  by  said  com- 
plaint, which  said  city  license  was  by  the  charter  of  the  City  of  Dallas 
continued  in  force.  To  support  this  contention,  appellant  cites  the  fol- 
lowing clause  of  the  charter:  "An  act  to  incorporate  the  City  of  Dallas, 
and  grant  it  a  charter,  contained  in  the  special  laws  of  the  Twenty-ninth 
Legislature,  and  all  other  acts  relative  to  the  incorporation  of  the  City 
of  Dallas,  so  far  as  the  same  may  conflict  with  this  act,  shall  be  and  the 
same  are  hereby  repealed,  but  all  property  actions,  rights  of  action, 
claims  and  demands  of  every  nature  and  kind  whatever  vested  in  the 
city  or  existing  or  asserted  against  the  city,  under  and  by  virtue  of  said 
laws  hereby  repealed,  shall  vest  in  and  remain  and  inure  to  the  said 
corporation  and  to  the  persons  asserting  such  claims  against  it,  under 
this  act  as  fully  and  completely  in  all  respects  as  if  the  laws  had  not 
been  repealed."  The  clause  just  cited  has  no  relation  whatever  to  the 
license  clause  above  discussed;  does  not  continue  appellant's  license. 

In  conclusion  we  will  say  that  the  facts  show  that  appellant  complied 
with  the  State  law  known  as  the  Baskin-McGregor  bill  in  securing  State 
license,  but  he  did  not  have  a  license  from  the  City  of  Dallas  to  sell 
whisky  within  the  saloon  limits  where  he  was  engaged  in  the  sale;  he 
could  not  legally  secure  a  license  from  the  State  to  violate  the  saloon 
limits  of  the  City  of  Dallas.  We  accordingly  hold  that  in  selling  whisky 
in  defiance  of  the  ordinance  of  the  city,  which  we  hold  to  be  valid,  that 
appellant  is  guilty  as  found  by  the  lower  court.  Before  one  can  legally 
pursue  the  occupation  of  a  retail  liquor  dealer  in  a  city  in  Texas,  he  must 
secure  a  license  from  the  city  according  to  the  ordinance  of  said  city. 
The  latter  appellant  did  not  do.  It  follows,  therefore,  that  the  decision 
of  the  corporation  court  and  the  county  court  at  law  should  be  affirmed, 
and  in  all  things  it  is  so  ordered. 

Affirmed. 
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Jim  Batterton  v.  The  State. 

No.  420a     Decided  January  22,  1908. 

1. — Local  Option — ^Insanity — Charge  of  Court — Burden  of  Proof — ^Witness. 

Upon  trial  of  a  violation  of  the  local  option  law,  where  there  was  nothing  in  the 
examination  of  the  State*s  witness  to  indicate  insanity,  and  the  court  properly 
left  the  issue  of  insanity  of  the  witness  for  the  jury  to  determine,  and  charged 
the  jury  that  the  burden  rested  upon  the  defendant  to  overcome  the  presumption 
that  every  man  is  sane  until  the  contrary  appears  by  preponderance  of  the  testi- 
mony that  the  witness  was  insane,  there  was  no  error. 

2. — Same — Competency  of  Witness. 

Upon  trial  of  a  violation  of  the  local  option  law,  where  testimony  was  offered 
attacking  the  State's  witness*  sanity,  the  court  correctly  charged  that  the  degree 
of  insanity  required  to  render  a  person  incompetent  to  testify  was  such  defect  of 
reason  from  disease  or  derangement  of  the  mind  as  to  render  such  person  incapable 
of  receiving  a  sound  mental  impression  of  the  transaction  regarding  which  he  is 
called  upon  to  testify;  likewise,  he  was  incompetent  if  he  could  not  retain  and 
impart  such  impression  when  received  from  such  cause,  or  understand  the  nature 
■and  obligation  of  an  oath. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  mental  capacity  of  the  witness  cited  the  cases  in  opinion. 

RAMSEY,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $100  and  sixty  days 
imprisonment  in  the  county  jail. 

There  are  several  questions  raised  in  the  record,  but  the  only  one  of 
sufficient  importance  to  require  attention  is  that  raised  by  defendant's 
bill  of  exceptions  No.  2,  complaining  of  the  general  charge  of  the  court, 
that  the  burden  of  proof  is  on  the  defendant  to  show  the  insanity  of  the 
witness  Strickland. 

The  Assistant  Attorney-General  has  filed  in  the  case  a  very  able  brief, 
which  we  adopt  as  the  opinion  of  the  court.  It  is  as  follows:  "There 
was  but  one  witness  for  the  State,  who  testifies  clearly  and  intelligently 
in  a  consecutive  and  narrative  form  to  all  the  circumstances  surrounding 
the  purchase  of  the  whisky  from  the  appellant.  There  are  a  great  num- 
ber of  questions  raised  in  the  case  as  to  the  sufficiency  of  the  indict- 
ment, and  in  regard  to  several  special  charges  requested.  The  State, 
however,  contends  in  this  case  that  there  is  but  one  point  raised  in  the 
case  that  requires  attention,  and  this  is  covered  in  defendant's  bill  of 
exceptions  No.  2  (Tr.  p.  25  of  the  record),  complaining  of  the  general 
charge  of  the  court,  that  the  burden  of  proof  was  on  the  defendant  to 
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show  the  insanity  of  the  witness  Strickland.  Upon  an  inspection  of  the 
testimony  of  the  witness  Strickland,  as  given  in  the  trial  of  this  case, 
there  was  nothing  whatever  to  suggest  his  insanity.  In  detailing  the 
particulars  of  the  offense,  he  gave  a  very  clear  and  intelligent  account  of 
the  same  and  there  was  nothing  in  his  testimony  that  would  suggest  to 
the  court  that  the  witness  was  incompetent  or  of  unsound  mind.  The 
defendant  offered  several  witnesses  to  prove  that  the  witness  Strickland 
was  not  of  sound  mind.  The  State  in  rebuttal  offered  several  witnesses 
to  show  that  he  was  of  sound  mind.  The  question  here  presented,  per- 
haps has  not  been  decided  by  this  court  and  is  one  of  first  impression. 

Mr.  Elliott  in  his  work  on  Evidence,  vol.  2,  sec.  750,  says :  "A  witness 
who  has  mental  disqualification  is  one  who  has  not  the  capacity  to  receive, 
to  record  and  to  recall  correct  impressions,  and  to  testify  intelligently  con- 
cerning them.^'  So  that  if  the  witness  has  these  mental  disqualifications 
his  testimony  should  be  excluded.  And  in  section  751  this  language  is 
used :  "There  is  now  no  hard  and  fast  rule  making  an  insane  person  in- 
competent as  there  seemed  to  be  formerly,  but  much  is  left  to  the  discre- 
tion of  the  court  to  be  exercised  according  to  the  nature,  degree  and  effect 
of  the  insanity  and  circumstances  of  the  particular  case.  It  is  elementary 
that  all  persons  are  sane  and  presumed  to  be  sane  and  competent  until 
the  contrary  appears.  In  section  752,  Mr.  Elliott  says :  "The  opposite 
party  must  cause  the  incompetency  on  the  ground  of  insanity  to  appear, 
and  this  may  be  shown  by  voir  dire  examination  or  by  outside  testimony, 
or  during  the  course  of  the  witness'  own  testimony.**  And  in  section  753, 
it  is  said,  "The  court  decides  as  a  preliminary  question  as  to  whether  a 
Avitness  is  so  insane  as  to  be  incompetent,  yet  the  trial  judge  can  permit 
him  to  testify  and  leave  it  to  the  jury  to  reject  the  testimony  if  the  wit- 
ness is  deemed  incredible.'* 

And  Mr.  Wharton,  in  his  work  on  Criminal  Evidence,  8th  edition, 
sec.  370,  says :  "A  man  may  have  delusions  and  yet  be  capable  of  nar- 
rating facts  truly,  and  the  existence  of  such  delusions  on  his  part  at  the 
time  of  the  trial  goes  to  his  credit  and  not  to  his  competency.  Evidence 
of  mental  disturbance  at  the  time  of  the  event  narrated  can  be  received 
to  affect  credibility.  An  inquisition  of  lunacy  may  be  prima  facie  evi- 
dence of  incompetency,  but  does  not  exclude  it  if  upon  hearing  the  court 
finds  that  the  witness  understands  the  nature  of  an  oath  and  the  fact  of 
which  he  speaks.  When  there  is  no  inquisition,  the  burden  is  on  the 
party  disputing  sanity/*  Our  statute,  article  768,  Code  of  Criminal  Pro- 
cedure, provides,  as  follows :  "Insane  persons  who  are  in  an  insane  con- 
dition of  mind  at  the  time  when  they  are  offered  as  witnesses,  or  who 
were  in  that  conditioiL  when  the  events  happened  of  which  they  are  called 
to  teatc^y  OK  veil  sftotferpenBDS  lAfiy  ifierbe2i|t  examined  by  the  court, 
sppesruut  to  possess  sufficient  luteRect  ttf  reiilir  tiMHHeiiaBflr  wtk  is^ect 
to  which  they  are  interrogated,  or  who  do  not  understand  Omft^g^tamL 
of  an  oath,  are  absolutely  incompetent  to  talzfy.*  UDdarthepnmsanB 
of  this  article  of  the  coA^Ofi  t«M  by  ftar«rtfcie,  we  do  not  think  that 
the  court  was  atctbarxaed  to  declare  that  this  witness  was  incompetent. 
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There  was  nothing  in  the  testimony  that  showed  that  the  witness  Strick- 
land was  in  an  insane  condition  of  mind  at  the  time  he  was  offered  as  a 
witness,  nor  nothing  which  showed  that  he  was  in  this  condition  of  mind 
when  the  event  happened  of  which  he  was  called  to  testify,  nor  was  there 
anything  that  indicated  in  the  examination  of  this  witness  on  the  stand; 
that  he  did  not  possess  sufficient  intellect  to  relate  transactions  with  re- 
spect to  which  he  was  being  interrogated.  See  Lopez  v.  State,  30  Texas 
Crim.  App.,  487;  Lee  v.  State,  43  Texas  Crim.  Eep.,  285;  64  S.  W.  Eep., 
1047 ;  Thompson  v.  State,  33  Texas  Crim.  Eep.,  472 ;  Bishop  on  Criminal 
Law,  sec.  1122 ;  and  see  also  87  Am.  Dec,  774. 

We  deduce  from  the  above  principles  the  following:  There  being 
nothing  in  the  examination  of  this  witness  to  indicate  insanity,  the  court 
properly  left  it  to  the  jury  to  determine  that  issue.  Second,  that  the  law 
presumes  every  man  sane  until  the  contrary  appears.  Third,  the  burden 
rests  uponthe  party  attacking  this  presumption  of  sanity  to  overcome  the 
same.  Therefore,  if  we  are  correct  in  these  deductions,  the  court  prop- 
erly charged  the  jury  that  the  burden  was  on  the  defendant  to  show  by  a 
preponderance  of  testimony  that  the  witness  was  insane. 

It  should  be  further  stated  that  the  court  charged  the  jury  that  if  the 
witness  Strickland  was  insane,  upon  whose  testimony  the  conviction  rests, 
they  would  find  a  verdict  for  the  defendant.  As  to  what  constitutes  in- 
sanity, and  as  to  the  degree  of  insanity  required  to  render  a  person  in- 
competent to  testify,  the  court  instructed  the  jury  as  follows :  "The  de- 
gree of  insanity  required  under  the  law  to  render  a  person  incompetent  to 
testify,  is  such  defect  of  reason  from  disease  or  derangement  of  mind  as  to 
render  such  person  incapable  of  receiving  a  sound  mental  impression  of 
the  tranaction  regarding  which  he  is  called  upon  to  testify,  or  if  he  had 
the  capacity  to  receive  such  mental  impression,  then  such  defect  of  mind 
as  would  render  it  impossible  for  him  to  retain  and  impart  such  impres- 
sion, or  such  defect  of  reason,  from  disease  or  derangement  of  mind,  as 
would  render  it  impossible  for  him  to  know  and  understand  the  nature 
and  obligation  of  an  oath.*' 

We  think  this  was  a  very  clear  submission  of  the  issue  and  it  is  not 
subject  to  the  criticism  made  by  counsel  for  appellant. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Affiffned. 


Ex  Pabte  B.  King. 

No.  4102.     Decided  January  22,  1908. 

1. — ^Habeas  Corpus — City  Charter  and  Ordinance — ^Intoxicating  Liquors — Saloon 
Limits — Constitutional  Law. 
The  Legrislature  of  this  State  is  authorized  to  empower  city  councils  by  special 
charter  to  prescribe  the  boundaries  and  limits  within  which  the  sale  of  intoxicating 
liquor  shall  be  prohibited  by  law,  and  such  local  authorities  may  define  and  " 
the  area  within  which  such  sale  may  be  lawful. 
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2, — Same — Saloon  Limits — Eegulations — ^Prohibition. 

The  fixing  of  saloon  limits  under  a  special  charter  of  a  city  is  a  mere  regulation 
of  the  liquor  traffic  and  not  in  any  sense  a  prohibition  thereof,  and  such  limits, 
as  a  regulation,  are  lawful  and  should  be  upheld. 

S.-^Same — General  and  Special  Laws. 

The  special  charter  of  a  city  authorizing  the  fixing  of  saloon  limits  was  not 
repealed  by  a  later  general  law  of  the  Legislature.  Such  general  and  special  laws 
are  not  conflicting  with  each  other.  Following  Williams  v.  State,  52  Texas  Crim. 
Rep.,  371. 

From  Tarrant  County. 

Original  application  for  habeas  corpus  for  a  release  from  an  arrest,  by 
virtue  of  a  warrant  upon  a  complaint  charging  relator  with  a  violation 
of  the  city  ordinance  of  the  City  of  Fort  Worth,  which  prohibited  the  con- 
ducting of  saloons  without  the  limits  fixed  and  prescribed  by  the  Boaixi 
of  Commissioners  of  said  city. 

The  opinion  states  the  case. 

McClean  &  Scoit  and  4.  J,  Clendenen,  for  relator. — Upon  question  of 
section  20,  article  16,  Constitution  of  Texas:  Ex  parte  Brown,  38  Texas 
Crim.  Bep.,  295;  Holley  v.  State,  14  Texas  Crim.  App.,  505;  Ex  parte 
Ogden,  4  Texas  Ct.  Rep.,  389.  On  question  of  delegating  legislative 
power  to  city :  Arroyo  v.  State,  5  Texas  Ct.  Rep.,  571 ;  Burton  v.  Du- 
pree,  46  S.  W.  Rep.,  272;  Railway  Company  v.  Lester,  13  Texas  Ct.  Rep., 
315;  Ex  parte  Powell,  3  Texas  Ct.  Rep.,  940;  Ex  parte  Sanstrum,  25 
Texas  Crim.  App.,  133 ;  Fay  v.  State,  6  Texas  Ct.  Rep.,  483 ;  Ex  parte 
Ginnochio,  30  Texas  Crim.  App.,  584;  Angerhoifer  v.  State,  15  Texas 
Crim.  App.,  613;  Flood  v.  State,  19  Texas  Crim.  App.,  584;  Bohny  v. 
State,  21  Texas  Crim.  App.,  597;  Ex  parte  Ogden,  4  Texas  Ct.  Rep., 
389.  On  question  of  repeal  of  charter  power  by  general  law :  Bryan  v. 
Sunburg,  5  Texas,  418 ;  Tonstall  v.  Wormly,  54  Texas,  476. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State,  and  Sidney 
L.  Samuels,  Corporation  Counsel,  for  the  City  of  Fort  Worth. — The  right 
to  sell  intoxicating  liquors,  especially  at  retail,  is  not  a  natural  one,  nor 
one  which  is  guaranteed  to  a  citizen  under  the  Constitution  of  the  United 
States.  The  right  to  pursue  any  other  occupation,  legitimate  within  it- 
self, is  one  which  is  guaranteed  under  both  Federal  and  State  Constitu- 
tions, and  the  contrast  is  accentuated  by  this  diversity  of  status  under 
the  law.  De  Grazier  v.  Stephens,  19  Texas  Ct.  Rep.,  979;  Crowley  v. 
Christensen,  137  U.  S.,  86 ;  Giozza  v.  Tiernan,  148  U.  S.,  658 ;  Schwu- 
chow  V.  Chicago,  68  111.,  444. 

The  ordinance  of  the  City  of  Fort  Worth  prescribing  saloon  limits  and 
determining  the  district  within  which  the  business  of  selling  liquor  to  be 
drunk  on  the  premises  may  be  conducted,  is  not  a  prohibitory  law  but  a 
regulation.  Bell  v.  State,'28  Texas  Crim.  App.,  96 ;  12  S.  W.  Rep.,  440; 
In  re  Wilson,  32  Minn.,  145 ;  Cohen  v.  Rice,  101  S.  W.  Rep.,  1052 ;  Garon- 
zik  V.  State,  50  Texas  Crim.  Rep.,  533,  100  S.  W.  Rep.,  374 ;  Ex  parte 
Levine,  46  Texas  Crim.  Rep.,  364 ;  81  S.  W.  Rep.,  1207 ;  State  v.  Qer- 
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hardt,  145  Ind.,  439;  De  Grazier  v.  Stephens,  19  Texas  Ct.  Rep.,  979. 

The  power  conferred  upon  the  City  of  Fort  Worth,  in  its  charter 
granted  by  Act  of  the  Thirtieth  Legislature,  is  not  an  undue  delegation 
of  power  nor  is  it  one,  in  the  exercise  of  such  power,  that  undertakes  to 
suspend  the  penal  statutes  of  the  State,  but  is  a  mere  regulation  and  not 
a  suspension  of  the  penal  law.  Cohen  v.  Bice,  101  S.  W.  Rep.,  1052, 
and  authorities  there  cited;  Garonzik  v.  State,  50  Texas  Crim.  Rep.,  533, 
100  S.  W.  Rep.,  374;  Ex  parte  Levine,  46  Texas  Crim.  Rep.,  364;  81 
S.  W.  Rep.,  1207;  Bell  v.  State,  28  Texas  Crim.  App.,  96;  12  S.  W. 
Rep.,  440;  In  re  Wilson,  32  Minn.,  145;  Perry  v.  Rockdale,  62  Texas, 
454;  Paul  v.  State  (decided  by  Court  of  Civil  Appeals,  Fifth  District, 
November  30,  1907) ;  1  Abbott  on  Municipal  Corporations,  sec.  130. 

The  provision  in  the  charter  of  the  City  of  Fort  Worth  permitting 
said  city  to  prescribe  the  saloon  limits  and  confine  the  area  in  which 
the  business  of  selling  liquor  at  retail  should  be  conducted,  was  not  re- 
pealed by  the  Act  of  the  Thirtieth  Legislature  known  as  the  Baskin- 
McGregor  law.  Paul  v.  State  (decided  by  Court  of  Civil  Appeals  of 
Dallas,  opinion  rendered  November  30,  1907) ;  Rogers  v.  U.  S.,  185  U. 
S.,  90 ;  Cain  v.  State,  20  Texas,  bottom  p.  388,  top  p.  361 ;  McGrady  v. 
Terrell,  98  Texas,  431 ;  People  v.  Quigg,  59  N.  Y.,  88 ;  Crane  v.  Reeder, 
22  Mich.,  322 ;  Ellis  v.  Bates,  26  Texas,  708 ;  Black  on  Interpretation  of 
Laws,  p.  116;  Sedgwick  on  Construction  of  Statutes,  p.  98. 

RAMSEY,  Judge. — In  this  case  an  application  for  writ  of  habeas 
corpus  was  presented  to  the  Hon.  W.  L.  Davidson,  Presiding  Judge  of 
this  court,  in  vacation.  The  writ  was  granted,  returnable  to  this  court 
in  session  at  Tyler. 

The  case  has  been  carefully  briefed  by  both  parties,  and  we  have  had 
the  benefit  of  oral  argument  on  both  sides. 

Relator  was  arrested  by  virtue  of  a  warrant  issued  on  a  complaint 
charging  him  with  violation  of  the  city  ordinance  of  the  City  of  Port 
Worth,  which  prohibited  the  conducting  of  saloons  without  the  limits 
fixed  and  prescribed  by  the  Board  of  Commissioners  of  the  City  of  Fort 
Worth,  acting  under  a  special  charter  granted  by  the  Thirtieth  Legisla- 
ture, which  in  terms  authorizes  said  commissioners,  and  made  it  their 
duty  to  fix  saloon  limits  within  said  city.  It  is  admitted  in  express 
terms,  both  by  written  agreement  and  in  oral  argument,  that  the  ordi- 
nance complained  of  was  duly  passed  as  provided  by  law  by  said  Board 
of  Commissioners.  No  question  is  made  as  to  the  reasonableness  of 
the  saloon  limits  so  fixed. 

Relator  seeks  discharge  and  attacks  the  validity  of  the  ordinance  fix- 
ing the  saloon  limits  in  Fort  Worth  on  three  propositions :  First.  Be- 
cause *'The  Constitution  of  the  State  of  Texas  having  prescribed  a 
method  by  which  the  sale  of  intoxicating  liquors  may  be  prohibited 
within  this  State,  such  method  is  exclusive  of  all  others,  and  the  Legis- 
lature was  without  authority  to  prohibit  the  sale  of  intoxicating  liquors 
by  legislative  enactment  within  any  portion  of  the  territory  of  this  State. 
Vol.  52  Crim.— 25 
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Second.  If  the  Legislature  possessed  the  power  to  prohibit  the  sale  of 
intoxicating  liquors  within  the  territory  prescribed  by  it,  this  power 
could  not  be  delegated  by  the  Legislature  to  the  commissioners  of  the 
City  of  Fort  Worth,  and  the  provision  in  said  city  charter  whereby  it  is 
attempted  to  confer  such  authority  upon  the  said  Board  of  Commis- 
sioners is  unconstitutional  and  void.  Third.  The  provisions  of  the 
special  charter  of  the  City  of  Port  Worth  which  purports  to  confer  upon 
the  commissioners  of  said  city  the  power  to  fix  and  prescribe  saloon  lim- 
its for  said  city,  which  became  effective  on  the  9th  day  of  February, 
1907,  was  repealed  and  superseded  by  the  subsequent  Act  of  the  said 
Thirtieth  Legislature,  approved  April  18,  1907,  and  known  as  the  Bas- 
kin-McGregor  liquor  bill." 

We  think  all  these  contentions  must  be  ruled  against  the  relator.  It 
was  distinctly  held  by  this  court  in  the  cases  of  Ex  parte  Levine,  46 
Texas  Crim.  Rep.,  364;  81  S.  W.  Eep.,  1207,  and  Garonzik  v.  State,  60 
Texas  Crim.  Bep.,  533 ;  100  S.  W.  Bep.,  374,  that  the  fixing  of  saloon 
limits  is  a  mere  regulation  of  the  liquor  traffic,  and  not  in  any  sense  a 
prohibition  thereof,  and  that  such  limits,  as  a  regulation,  are  lawful 
and  should  be  upheld. 

The  Legislature  of  this  State  is  authorized  to  empower  city  councils 
by  special  charter  to  prescribe  the  boundaries  and  limits  within  which 
the  sale  of  liquor  shall  be  prohibited  by  law,  and  such  local  authorities 
may  define  and  limit  the  area  within  which  alone  such  sale  may  be  law- 
ful. This  was  distinctly  ruled  in  the  case  of  Cohen  v.  Bice,  101  S.  W. 
Bep.,  1052,  by  the  Court  of  Civil  Appeals  of  the  Fifth  Supreme  Judicial 
District,  in  which  case  writ  of  error  was  refused  by  our  Supreme  Court. 
This  is  in  accord  with  and  is  well  sustained  by  the  authorities.  1  Ab- 
bott on  Municipal  Corporation,  sec.  130 ;  People  v.  Cregier,  138  111.,  401 ; 
28  ISr.  E.,  812;  Mayor  of  Val  Verde  v.  Shattuck,  19  Col.,  104;  34  Pac. 
Bep.,  947. 

The  contention  and  claim  of  relator  that  the  provisions  of  the  special 
charter  of  Fort  Worth  authorizing  the  fixing  of  saloon  limits  were  re- 
pealed and  superseded  by  what  is  popularly  known  as  the  Baskin-Mc- 
Gregor  bill,  was  passed  on,  in  effect,  in  the  case  of  Williams  v.  State,  52 
Texas  Crim.  Bep.,  371,  in  which  this  question  was  carefully  considered 
and  elaborately  treated  in  the  opinion  of  the  court  in  that  case.  That 
opinion  was  concurred  in  by  the  writer  hereof,  and  is  believed  to  be  both 
well  reasoned  and  well  sustained  by  authority. 

There  being  no  merit,  as  we  believe,  in  any  of  the  contentions  of  re- 
lator, it  is  ordered  that  he  be  and  is  hereby  remanded  to  custody. 

Relator  remanded  to  custody. 
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D.  E.  Tabob  v.  The  State. 

No.  4147.     Decided  January  22,  lOOa 

1. — ^Robbery — Jury  and  Jury  law — Speoial  Venire — Sheriff's  Return — ^Postpone- 
ment. 
Where  upon  trial  for  robbery,  during  the  empanelment  of  the  Jury,  the  de- 
fendant asked  the  postponement  of  the  trial  until  two  certain  jurors  marked  on 
the  special  venire  list  by  the  sheriff's  return  as  served,  but  who  did  not  answer 
to  their  names  when  called,  could  be  brought  into  court,  or  to  quash  the  special 
venire,  which  motion  was  overruled;  and  thereupon  the  two  jurors,  after  others 
had  been  selected  on  the  jury,  came  into  court,  and  testified  that  they  had  not 
been  summoned;  they  were  then  qualified  aa  jurors,  and  peremptorily  challenged 
by  the  State.  Held,  that  even  if  these  two  jurors  had  actually  been  summoned, 
the  court  was  not  required  to  delay  the  trial  on  account  of  their  absence,  but  could 
have  issued  attachment;  but  as  the  jurors  were  brought  into  court  and  chal- 
lenged by  the  State,  the  defendant  could  not  complain. 

9. — Same— Evidence— Res  Ckstae— Theft  of  Other  Property— Limiting  Testi- 
mony. 
Upon  trial  for  robbery,  where  the  property  alleged  to  have  been  taken  consisted 
of  paper  money  of  the  United  State,  which  was  taken  by  force  by  means  of  an 
assault  upon  the  express  messenger  on  a  moving  train,  there  was  no  error  in 
admitting  testimony  that  three  bills  of  exchange  which  were  traced  to  the  posses- 
sion of  such  messenger,  disappeared  at  the  same  time  that  the  alleged  robbery 
and  the  taking  of  said  money  occurred,  although  defendant  was  not  charged  in 
the  indictment  with  the  robbery  of  said  bills  of  exchange.  This  was  part  of  the 
res  geste;  and  the  court  was  not  required  to  limit  such  testimony. 

8. — Same— Cironmstantial  Evidence. 

Upon  trial  for  robbery  there  was  no  error  in  admitting  in  evidence  the  con- 
ductor's card  or  pass,  shown  to  have  been  issued  to  defendant  and  used  by  him, 
and  found  in  his  possession  in  a  mutilated  condition  after  the  robbery. 

4. — Same— Attorney  and  Client — ^Evidence — ^Armunent  of  Counsel. 

Where  upon  trial  for  robbery  it  appeared  that  at  the  time  defendant  was 
arrested,  certain  grips  belonging  to  him  were  surrendered  by  his  landlady  to  his 
attorney  in  defendant's  absence,  and  the  State  was  not  able  to  show  by  direct 
evidence  that  defendant  directed  his  attorney  to  get  these  grips,  but  identified  them 
as  those  belonging  to  defendant,  which  he  had  left  with  his  landlady.  Held,  there 
was  no  error  in  admitting  this  testimony  and  permitting  State's  counsel  in  his 
argument  to  refer  to  the  grips  and  the  fact  that  he  was  not  able  to  show  the 
contents  thereof;  and  this,  even  if  it  be  conceded  that  defendant's  attorney  under 
his  privilege  as  such,  could  refuse  to  disclose  the  contents  of  said  grips.  Following 
Mercer  v.  State,  17  Texas  Crim.  App.,  452;  Armstrong  v.  State,  84  Texas  Crim. 
Rep.,  248. 

5. — Same— Evidence — Original  Books  of  Entry— Copies— XemorandnnH-Harm- 
less  Error — ^Hotioe— Bill  of  Exceptions. 
Where  upon  trial  for  robbery,  the  State  over  the  objection  of  the  defendant 
was  permitted  to  introduce  in  evidence  by  a  number  of  express  agents'  testimony, 
that  they  had  put  up  on  the  day  preceding  the  robbery  along  the  route  of  the 
train,  various  packages  containing  money ;  that  they  were  not  able  independently  of 
their  books  to  state  the  amount  of  money  put  up  by  them  or  the  character  and  the 
denomination  of  the  bills,  but  that  they  had  examined  the  Express  Company's 
books  and  had  made  a  copy  therefrom,  showing  the  amount  of  money  sent  in  the 
packages  and  the  denomination  and  character  of  the  bills,  and  they  referred  to 
the  copy  so  made,  in  order  to  enable  them  to  testify  as  to  the  denomination  of 
said  bills.  Held,  that  inasmuch  as  the  conviction  did  not  rest  upon  these  bills, 
but  upon  others  which  were  circumstantially  identified  and  found  in  the  possession 
of  the  defendant,  that  the  admission  of  the  above  testimony  was  harmless  error. 
Besides  the  bill  of  exceptions  did  not  show  that  notice  was  given  to  produce  these 
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books,  or  liow  they  would  have  aided  defendant  in  cross-examination,  or  that  there 
were  any  inaccuracies  in  the  copies  produced. 

6. — Same — Charge  of  Court — ^Serious  Bodily  Injury. 

Where  upon  trial  for  robbery,  the  evidence  showed  the  intent  of  the  robber  to 
inflict  serious  bodily  injury,  there  was  no  error  in  the  court's  charge  in  defining 
serious  bodily  injury,  even  if  it  was  not  full  enough  In  that  respect. 

7. — Same — Charge  of  Court — ^Punishment — Defendant  as  Witness. 

Upon  trial  for  robbery  there  was  no  error  in  the  court's  charge  \h  stating  the 
punishment  for  the  offense  charged;  nor  with  reference  to  appellant's  right  in  not 
testifying. 

8. — Same — Charge  of  Court — Credibility  of  Witness — ^Impeachment. 

Upon  trial  of  robbery  where  the  State  upon  cross-examination  of  defendant's 
witness  brought  out  the  fact  that  the  witness  had  been  charged  with  murder  and 
robbery,  the  court  correctly  charged  the  jury  that  this  testimony  simply  affected 
the  credibility  of  said  witness. 

9. — Same — Charge  of  Court — ^Alihi. 

Where  upon  trial  for  robbery  there  was  no  affirmative  testimony  on  the  part  of 
defendant  tending  to  prove  an  alibi,  but  the  State  was  only  able  to  show  his 
presence  at  the  commission  of  the  crime,  circumstantially,  and  the  tendency  of 
defendant's  testimony  was  to  put  himself  elsewhere,  the  court  was  authorized  to 
charge  on  alibi,  and  there  was  no  error. 

10. — Same — Circumstantial  Evidence — Eecent  Possession — Charge  of  Court. 

Where  upon  trial  for  robbery,  the  evidence  showed  that  when  defendant  was 
arrested  about  one  month  after  the  robbery,  that  be  was  found  in  possession  of 
some  of  the  money  taken  at  the  robbery,  the  court  was  not  required  tO  instruct 
the  jury  that  the  possession  of  the  money  found  on  defendant  after  the  robbery 
was  not  such  recent  possession  as  would  authorize  the  jury  to  regard  suoh  posses- 
sion as  a  circumstance  against  him. 

11. — Same — Sufficiency  of  Eyidence. 

Where  upon  trial  for  robbery  the  evidence  reaonably  identified  some  of  the 
money  taken  at  the  time  of  the  robbery,  which  was  found  in  defendant's  posses- 
sion at  the  time  of  his  arrest  about  one  month  after  the  robbery,  together  with 
other  circumstances  in  the  case  showing  his  guilt,  the  verdict  was  sustained. 

12. — Same — ^Verdict  Eesponsive  to  Indictment — Deadly  Weapon — Charge  of 
Court. 
Where  upon  trial  for  robbery  the  indictment  charged  a  robbery  by  the  use  of 
deadly  weapons,  and  also  used  some  expressions  to  indicate  a  charge  of  simple 
robbery,  and  the  court  instructed  the  jury  on  both  robbery  by  assault  and 
robbery  with  deadly  weapons,  and  the  jury  found  a  verdict  for  simple  robbery 
^nd  gave  the  punishment  for  that  offense,  the  verdict  was  responsive  to  the 
indictment  and  the  court's  charge,  and  there  was  no  error. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  the 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  robbery,  punishment,  imprisonment  in  the 
penitentiary  for  life. 

The  opinion  states  the  case. 

Nat  B,  Jones,  and  Newton  &  Ward,  for  appellant. — On  question  of 
empaneling  jury :  Osborne  v.  State,  23  Texas  Grim.  App.,  431 ;  Moody 
V.  State,  43  Texas  Crim.  Bep.,  168;  Bates  v.  State,  19  Texas,  123; 
Thurston  v.  State,  18  Texas  Crim.  App.,  26;  Cahn  v.  State,  27  Texas 
Crim.  App.,  709;  Hudson  v.  State,  28  Texas  Crim.  App.,  323.  On  ques- 
tion of  contemporaneous  taking:  McGlasen  v.  State,  37  Texas  Crim. 
Eep.,  620 ;  Nixon  v.  State,  31  Texas  Crim.  Bep.,  205 ;  House  v.  State,  16 
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Texas  Crim.  App.,  85;  Kelly  v.  State,  18  Texas  Crim.  App.,  262;  Holmes 
V.  State,  32  Texas  Crim.  App.,  360 ;  Alexander  v.  State,  21  Texas  Crim. 
App.,  406 ;  Harwell  v.  State,  22  Texas  Crim.  App.,  251.  On  question  of 
limiting  testimony:  Mallory  v.  State,  37  Texas  Crim.  Bep.,  482; 
Thornton  v.  State,  36  Texas  Crim.  Bep.,  118.  On  question  of  books  of 
original  entry :  Kimbrough  v.  State,  28  Texas  Crim.  App.,  367 ;  Holmes 
V.  Gayle,  1  Ala.,  517 ;  Watson  v.  Miller,  82  Texas,  279 ;  Bice  v.  Ward, 
93  Texas,  532.  On  question  of  attorney  and  client :  Went  v.  Lloyd,  10 
House  of  Lords^  Cases,  589.  On  question  of  verdict  not  being  respon- 
sive to  indictment  and  charge  of  court:  Buster  v.  State,  42  Texas, 
315;  Miles  v.  State,  3  Texas  Crim.  App.,  58;  Guest  v.  State,  24  Texas 
Crim.  App.,  530. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  introduction  of  copies  of  original  books  of  entry:  Favers  v. 
Bowers,  33  S.  W.  Bep.,  132;  Bailway  v.  Burke,  55  Texas,  323;  Bevers  v. 
Pacific  Express  Company,  4  Texas  Civ.  App.,  287 ;  Watson  v.  Miller,  82 
Texas,  279 ;  Hamilton  v.  Bice,  15  Texas,  382.  On  question  of  empan- 
eling jury :  Spencer  v.  State,  48  Texas  Crim.  Bep.,  580 ;  14  Texas  Ct. 
Bep.,  694. 

BAMSEY,  Judge. — In  the  record  of  this  case  we  find  an  opinion  pre- 
pared by  our  late  associate,  the  lamented  John  N.  Henderson,  of  date 
October  23,  1907.  On  account  of  his  unfortunate  sickness  and  untimely 
death,  this  opinion  was  never  brought  into  consultation.  It  remains 
among  the  papers,  however,  a  monument  of  his  industry,  painstaking 
and  devotion  to  duty,  notwithstanding  his  low  state  of  health.  We  have 
carefully  examined  this  opinion,  and  approve  it.  It  contains  intrinsic 
evidence  of  the  most  careful  and  patient  investigation.  We  have  re- 
viewed the  voluminous  record  in  the  light  of  this  opinion,  and  aided  by 
briefs  of  counsel  for  appellant.  If  we  should  ourselves  write  an  opinion 
in  the  case,  we  could  have  little  occasion  to  change  this  one.  It  decides 
correctly  the  issues  raised,  and  properly  disposes  of  the  case.  We  there- 
fore, direct  that  this  opinion  be  and  the  same  is  hereby  in  all  things 
affirmed,  approved  and  adopted  as  the  opinion  of  the  court,  and  pre- 
served as  a  monument  to  the  memory  of  our  deceased  brother. 

"Appellant  was  convicted  of  robbery,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  life. 

"The  case  is  one  of  circumstantial  evidence  and  a  summary  of  the 
facts  show  on  the  part  of  the  State  that  W.  J.  Grissett,  the  prosecutor, 
was  express  messenger  in  the  employ  of  the  Pacific  Express  Company 
and  that  his  route  was  from  Waco  to  Texarkana  on  the  Cotton  Belt. 
The  robbery  occurred  on  December  1,  1906,  near  a  station  called  Bed 
Water,  some  ten  or  twelve  miles  west  of  Texarkana.  Pittsburg  is  about 
forty  miles  east  of  Bed  Water,  and  is  a  point  at  which  all  the  remit- 
tances by  express  are  concentrated  and  come  into  the  possession  of  Gris- 
sett for  delivery  at  Texarkana.     The  indictment  alleges  that  appellant 
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committed  the  robbery  by  assault  and  by  violence  and  by  the  use  of  a 
deadly  weapon,  and  that  he  took  from  the  possession  of  Qrissett  $3,600 
in  money,  same  being  paper  money  of  the  United  States  and  $4,991 
other  money,  all  of  the  aggregate  value  of  $8,591.  The  robbery  was 
committed  about  nightfall  on  the  1st  of  December,  1906,  while  the  train 
was  running,  and  evidently  shortly  after  it  left  Bed  Water  station. 
The  proof  shows  that  appellant  was  on  the  train  very  shortly  before  the 
robbery  was  committed,  having  taken  the  train  at  Pittsburg  or  at  some 
small  station  after  passing  there.  He  was  seen  in  the  express  car  once 
or  twice  before  the  robbery,  under  suspicious  circumstances ;  but  he  was 
not  seen  on  the  train  subsequent  to  the  robbery.  It  was  not  known  on 
the  train  that  robbery  had  been  committed  until  the  train  arrived  at 
Texarkana;  and  Grissett,  not  showing  up,  the  trainmen  went  into  the 
car  to  look  for  him  and  discovered  blood  on  the  floor  and  evidence  of  foul 
play.  Parties  went  down  the  road  to  Eed  Water,  but  before  they  ar- 
rived there,  the  body  of  Grissett  was  found  near  the  track;  his  head 
was  crushed,  evidently  with  some  blunt  instrument,  but  he  was  still 
alive.  He  was  taken,  first  to  Eed  Water,  then  subsequently  brought  to 
Texarkana,  where  he  remained  in  the  hospital  some  month  or  more; 
and,  although  but  little  hope  for  his  life  was  entertained  at  first,  he 
recovered.  The  first  seen  of  appellant  after  the  robbery  was  at  Texar- 
kana that  night.  He  appeared  about  nine  or  ten  o'clock  at  his  boarding 
house.  Grissett,  who  was  the  only  person  in  the  car  at  the  time  the 
robbery  was  committed,  states  that  he  had  just  left  Eed  Water  and  was 
getting  ready  to  turn  over  his  freight  at  Texarkana,  had  his  safe  open 
and  some  packages  before  him,  when  someone  hit  him  from  behind  on 
his  head,  which  was  the  last  he  knew.  It  appears  that  shortly  after  the 
robbery,  appellant  was  suspicioned  and  was  watched  and  he  was  ar- 
rested at  San  Antonio  on  the  21st  of  December  thereafter.  The  State 
introduced  in  the  meantime  a  number  of  suspicious  circumstances  in 
connection  with  his  conduct  showing  that  he  went  by  a  number  of  aliases. 
At  the  time  of  his  arrest  at  San  Antonio  he  had  arrived  there  two  or 
three  days  before  and  was  making  inquiry  with  reference  to  the  purchase 
of  real  estate  and  claimed  to  have  some  $8,000  or  $9,000,  about  the 
amount  of  which  the  express  agent  was  robbed.  He  stopped  at  a  Mrs. 
Cherry's,  and  left  his  trunk  and  two  valises;  but  at  the  time  of  his  ar- 
rest he  was  on  the  street  and  was  carried  direct  to  the  jail  and  there, 
being  searched,  some  $3,600  in  currency  money,  mostly  large  bills,  de- 
nominations $100  and  $50,  corresponding  to  those  shown  to  have  been 
in  possession  of  the  express  agent,  Grissett,  were  found  on  his  person. 
Subsequent  to  his  arrest,  when  the  ofiicer  went  to  get  his  grips  it  was 
found  that  they  had  already  been  turned  over  by  Mrs.  Cherry  to  appel- 
lant's attorney,  and  the  contents  of  these  were  not  disclosed.  The 
State's  case,  though  of  a  circumstantial  character,  is  strongly  supported 
by  the  testimony. 

Appellant  during  the  empanelment  of  the  jury,  made  a  motion  to 
postpone  the  case  until  two  certain  jurors  were  brought  in  court,  or  to 
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quash  the  special  venire  because  they  were  not  present.  The  matter 
came  up  in  this  wise :  L.  S.  Lambert  was  the  twenty-sixth  juror  on  the 
list,  and  L.  D.  Jackson  was  the  seventy-fifth.  When  the  names  of  these 
jurors  were  reached  in  regular  order,  they  failed  to  answer,  and  it  was 
alleged  that  they  had  not  been  served  and  that  their  names  being  in  the 
list  of  those  that  were  served,  was  a  mistake  on  the  part  of  the  sheriflf. 
Appellant  objected  to  proceeding,  as  above  stated;  his  objection  was 
overruled,  and  the  court  proceeded  in  the  empanelment  of  the  jury. 
Subsequent  to  this,  and  after  appellant  had  been  required  to  pass  on 
other  jurors,  those  two  jurors  were  brought  in  and  they  testified  that 
they  had  not  been  in  truth  and  in  fact  summoned  in  the  case.  They 
appear  to  have  then  been  qualified  as  jurors  and  the  district  attorney 
challenged  both  of  said  jurors.  Appellant  assigns  this  as  error  and  re- 
fers us  to  a  number  of  cases  to  sustain  his  contention.  The  case  re- 
ferred to  which  is  most  in  point,  is  that  of  Osborne  v.  State,  33  Texas 
Crim.  App.,  444.  In  that  case,  which  was  a  special  venire  case,  it 
appears  that  one  Jack  Craig  stood  eighth  on  the  list,  his  name  being 
called  and  he  not  answering,  the  sheriflf  announced  to  the  court  that  said 
writ  as  to  Craig  was  a  mistake ;  that  he  had  never  been  summoned.  The 
court  thereupon  proceeded  to  organize  the  jury  from  the  remainder  of 
said  special  venire.  Appellant  objected  to  proceeding,  on  the  ground 
that  the  copy  which  had  been  served  upon  him  contained  Craig's  name 
as  one  of  the  jury  drawn  and  served,  and  that  the  sheriflTs  return  on 
the  venire  did  not  show  the  diligence  exercised  by  the  sheriflf  to  sum- 
mon, or  the  cause  if  any,  why  he  did  not  serve,  and  that  on  the  con- 
trary the  said  return  and  service  upon  this  defendant  shows  said  jury- 
man to  have  been  summoned,  when  in  truth  and  in  fact  it  appears  that 
he  had  not  been  summoned  at  all.  Conceding  that  case  was  correctly 
determined,  which  we  are  inclined  to  doubt,  still  there  is  a  difference 
between  the  facts  connected  with  that  juror  and  the  two  jurors  in  this 
case.  Craig  was  never  brought  into  court.  Here  both  of  the  jurors 
were  brought  into  court  and  were  tested  and  challenged  by  the  State. 
Even  if  these  two  jurors  had  actually  been  summoned,  the  court  would 
not  have  been  required  to  delay  the  case  on  account  of  their  absence, 
but  could  have  issued  attachments  and  had  them  brought  into  court  and 
subsequently  tested.  Here  the  jurors,  as  stated,  were  brought  into 
court,  and  the  State  issued  a  challenge  on  each.  There  was  no  error  in 
this  proceeding  of  which  appellant  can  complain.  Campbell  v.  State,  30 
Texas  Crim.  App.,  645. 

Appellant  excepted  to  the  action  of  the  court  in  permitting  the  State's 
witness,  J.  W.  Hogan,  treasurer  and  paymaster  of  the  Cotton  Belt  Eail- 
road,  to  testify  that  he  put  up  in  one  express  package,  three  bills  of  ex- 
change, as  follows:  One  for  $10,959.37;  one  for  $13,959.80,  and  one 
for  $23,180.36;  and  that  he  delivered  said  express  package  containing 
said  bills  of  exchange  to  Grant  Hasslett;  and  then  other  witnesses  were 
introduced  tracing  these  bills  on  the  night  of  the  1st  of  December,  1906, 
into  the  hands  of  W.  J.  Grissett,  express  agent.     Appellant  objected  to 
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this  testimony  on  the  ground  that  he  was  not  charged  in  the  indictment 
with  robbery  of  said  bills  of  exchange  but  was  charge  with  taking 
money  from  said  Grissett,  and  the  said  evidence  was  irrelevant  and  im- 
material and  was  calculated  to  and  did  prejudice  defendant  in  arousing 
the  passion  and  prejudice  of  the  jury,  not  only  of  defendant's  guilt,  but 
in  enhancing  his  punishment. 

Of  course,  it  is  not  contended  that  appellant  was  charged  with  the 
robbery  of  said  bills  of  exchange,  nor  that  same  were,  subsequent  to  the 
robbery,  found  in  his  possession,  there  being  no  testimony  to  that  effect. 
But  it  occurs  to  us  that  the  fact  that  these  bills  of  exchange  were  in  the 
possession  of  Grissett  on  the  night  of  the  robbery,  though  not  subse- 
quently found  in  possession  of  appellant,  and  as  for  that  matter  they 
never  have  been  discovered,  still  this  would  not  render  the  testimony  in- 
admissible. The  fact  that  the  express  agent  on  that  night  had  these 
bills  of  exchange  and  that  all  or  the  greater  portion  of  the  valuables  in 
his  possession  were  taken  by  the  robber,  and  that  these  bills  were  evi- 
dently taken,  inasmuch  as  they  disappeared  and  have  not  since  been 
found,  it  seems  to  us  would  constitute  them  a  part  of  the  res'gestaB  of 
the  transaction.  They  were  unquestionably  taken  by  the  robber,  who- 
ever he  was,  and  were  either  concealed  or  have  been  destroyed.  It 
would  hardly  be  questioned  if  it  were  shown  that  A  had  knocked  down 
B,  and  that  he  had  robbed  him  of  certain  moneys,  that  at  the  time  B 
also  had  a  valuable  pin,  and  that  it  disappeared,  but  had  not  since  been 
found,  would  not  render  the  facts  concerning  its  disappearance  inad- 
missible in  evidence;  that  A  had  taken  the  pin  would  be  very  strongly 
inferred  from  the  circumstances,  and  if  charged  with  the  robbery  thereof, 
we  apprehend  the  proof  would  be  sufficient  to  convict  him.  We  think 
that  this  would  be  legitimate  testimony  against  appellant,  though  not 
for  the  purpose  of  convicting  him  of  the  robbery  of  said  bills  of  ex- 
change. We  take  it  that  there  was  no  danger  of  conviction  for  the  rob- 
bery of  said  bills  of  exchange  inasmuch  as  the  jury  were,  in  the  charge  of 
the  court,  confined  to  the  robbery  of  the  money.  Nor  do  we  believe 
that  the  court  was  required  to  limit  the  effect  of  this  testimony.  It  can 
hardly  be  said  that  appellant's  punishment  was  enhanced  on  this  ac- 
count. If  the  State's  theory  be  true,  he  not  only  robbed  the  express 
agent  of  thousands  of  dollars,  but  he  attempted  in  the  most  brutal  man- 
ner to  murder  him,  and  threw  his  body  out  from  a  moving  train,  no 
doubt  believing  he  was  dead.  The  jury  gave  him  only  a  life  imprison- 
ment. The  bills  of  exchange  certainly  added  nothing  to  the  enhance- 
ment of  the  penalty.  The  cases  referred  to  by  counsel  to  support  their 
contention  we  do  not  think  are  in  point.  Of  course,  theft  of  other  prop- 
erty on  another  occasion  would  not  ordinarily  be  admissible ;  but  it  is  al- 
ways held  that  where  property  was  taken  on  the  same  occasion,  though 
not  charged  in  the  indictment,  it  is  a  part  of  the  res  gestae,  and  is  ad- 
missible in  evidence.  In  some  cases  where  there  is  danger  of  conviction 
for  the  theft  of  other  property,  or  the  testimony  regarding  said  other 
property  might  enhance  the  punishment,  the  court  should   limit  the 
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eflfect  of  such  testimony ;  but,  as  heretofore  stated,  it  does  not  occur  to 
us  that  there  was  any  necessity  on  the  part  of  the  court  to  limit  the  tes- 
timony with  regard  to  said  bills  of  exchange. 

The  State  introduced  a  conductor's  card,  or  pass,  shown  to  have  been 
issued  to  appellant,  and  to  have  been  used  by  him.  This  card  was  also 
shown  to  have  been  mutilated  or  changed,  evidently  subsequent  to  the 
robbery.  We  think  this  was  admissible.  The  objection  that  it  was 
issued  after  the  offense  was  committed  is  not  tenable  inasmuch  as  the 
date  of  the  card  is  not  shown.  This  book  was  on  defendant  when  he 
was  arrested  and  could  be  used  as  a  circumstance  against  him. 

We  hold  that  it  was  permissible  to  prove,  as  was  done  by  the  State, 
that  the  grips  belonging  to  appellant  were  surrendered  by  Mrs.  Cherry 
to  Nat  B.  Jones.  The  fact  that  appellant  was  absent  when  the  sur- 
render was  made,  and  the  State  was  not  able  to  show  by  direct  evidence 
that  appellant  directed  Jones,  his  attorney,  to  get  the  grips,  was  imma- 
terial. The  grips  were  identified  as  those  of  appellant  which  he  had 
left  with  Mrs.  Cherry  at  his  lodging  house. 

And  in  this  connection  we  further  hold  that  under  the  circumstances 
it  was  not  error  for  counsel  for  the  State  to  refer  to  the  grips,  and  the 
fact  that  he  was  not  able  to  show  the  contents  thereof.  If  it  be  con- 
ceded that  appellant's  attorney  under  his  privilege  as  such  could  refuse 
to  disclose  the  contents,  still  this  would  afford  no  reason  why  the  State's 
counsel  could  not  refer  to  the  manner  in  which  said  grips  were  spirited 
away,  as  a  reason  why  he  was  not  able  to  make  proof  of  the  contents. 

It  has  been  held  that  a  wife  can  not  be  introduced  as  a  witness  against 
her  husband.  This  furnishes  no  reason  why  comment  can  not  be  made 
on  the  failure  of  a  husband  to  produce  his  wife  as  a  witness  where  it  is 
evident  that  she  may  know  some  material  fact  that  is  favorable  to  him. 
Mercer  v.  State,  17  Texas  Crim.  App.,  452 ;  Armstrong  v.  State,  34  Texas 
Crim.  Rep.,  250;  Smith  v.  State,  3  Texas  Ct.  Rep.,  357;  Lockland  v. 
State,  8  Texas  Ct.  Rep.,  204.  By  analogy  it  occurs  to  us  that,  although 
the  appellant  may  take  advantage  of  a  privileged  communication  to  his 
lawyer  to  exclude  it,  still  reference  could  be  made  to  the  matter.  It 
may  be  further  observed  that  the  bill  shows  some  provocation  on  the  part 
of  appellants  counsel  inducive  of  the  reference. 

The  State  introduced  a  number  of  witnesses  who  testified  that  they 
were  agents  of  the  express  company  at  various  points,  and  on  the  30th 
of  November,  and  on  the  day.  preceding  the  robbery,  they  put  up  on  the 
route  between  Gatesville  and  Texarkana,  various  packages  containing 
money ;  that  they  were  not  able  independently  of  their  books  to  state  the 
amount  of  money  put  up  by  them  or  the  character  and  denomination  of 
the  bills;  but  several  of  these  witnesses  stated  that  before  coming  to 
court  they  had  examined  the  express  books  in  their  respective  oflSces,  and 
had  made  a  copy  therefrom,  'showing  the  amount  of  money  sent  in  the 
packages,  and  the  denomination  and  character  of  the  bills;  and  they 
referred  to  the  copy  so  made,  in  order  to  enable  them  to  testify  as  to  the 
denomination  of  said  bills.     This  testimony  was  not  only  objected  to. 
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but  a  motion  wag  made  to  strike  same  out  on  the  ground  that  the  mem- 
orandum (which  was  his  copy  of  the  original  entries)  was  not  the  orig- 
inal, and  that  the  witnesses  had  no  independent  memory  in  regard  to  the 
transaction.  And  in  such  case,  counsel  contended  that  it  was  the  orig- 
inal entry  that  was  the  testimony  and  not  the  witness  who  had  no 
recollection  of  the  fact;  and  that  the  witness  was  not  merely  using  the 
copy  to  refresh  his  memory;  and  he  insisted  that  the  original  book  of 
entries  should  be  present  in  order  that  he  might  cross-examine  the  wit- 
ness with  reference  thereto.  We  understand  appellant  to  concede  that  a 
witness  may  refresh  his  recollection  by  a  copy  of  the  original  entries 
which  he  knows  to  be  correct,  and  he  refers  us  to  Connell  v.  State,  45 
Texas  Crim.  Bep.,  142;  75  S.  W.  Eep.,  512;  Riley  v.  State,  44  S.  W. 
Rep.,  498;  White  v.  State,  18  Texas  Crim.  App.,  57.  But  he  insists 
that  that  was  not  what  was  done  here ;  that  the  witness'  memory  was  not 
refreshed  by  the  memorandum,  as  it  gave  him  no  independent  recollec- 
tion of  the  transaction,  but  he  merely  knew  from  the  original  entry  that 
same  was  correct.  In  support  of  his  contention  he  refers  us  to  a  number 
of  authorities,  to  wit:  1  Greenleaf  on  Evidence,  sees.  436,  437;  Wig- 
more  on  Evidence,  760,  763,  749  and  754.  He  also  cites  us  to  a  case 
decided  by  the  Court  of  Civil  Appeals,  from  which  he  quotes  as  follows : 
*The  true  view  seems  to  be  that  a  writing  which  fails  to  refresh  the 
memory  of  a  witness,  but  which  he  knows  to  be  a  correct  transcript  of  a 
fact  known  to  him  when  the  writing  was  made  and  since  forgotten,  is  thus 
made  an  essential  part  of  his  testimony;  and  when  the  oral  testimony 
of  the  witness  is  offered  in  proof  of  such  fact,  the  opposite  party  may 
require  the  production  of  the  writing,  especially  in  view  of  the  right  of 
cross-examination.''  See  Ry.  v.  Garlington,  14  Texas  Ct.  Rep.,  741. 
He  also  refers  to  Watson  v.  Miller,  82  Texas,  279;  Rice  v.  Ward,  93 
Texas,  532.  To  the  same  effect  he  also  refers  to  the  cases  of  Hamil- 
ton v.  Rice,  16  Texas,  382;  Ry.  v.  Burke,  65  Texas,  323;  Favors  v. 
Bowen,  33  S.  W.  Rep.,  131 ;  Land  Co.  v.  Hanford,  4  Texas  Civ.  App.,  286. 
So  we  take  it  that  the  true  rule  is  as  stated  above.  As  heretofore 
stated,  a  number  of  the  items  showing  contents  of  packages  received  by 
Grissett  were  proven  up  by  copies  from  the  books  of  the  express  agents. 
These  slips,  or  copies,  were  not  used  to  refresh  the  respective  witnesses' 
memories,  because  they  did  not  have  that  effect,  as  the  witnesses  were 
not  able  to  speak  independently  as  to  the  denominations  of  the  bills, 
after  viewing  the  copies  or  slips,  but  were  merely  able  to  state  that  they 
were  copies  from  the  books,  and  that  the  books  showed  the  transaction 
correctly,  and  stated  the  denominations  of  the  bills.  So  that  it  must 
be  conceded  that  as  to  some  eight  or  ten  transactions  of  this  sort,  the 
court  committed  an  error  in  admitting  the  testimony.  But  the  question 
recurs,  was  the  admission  of  this  testimony  calculated  to  injuriously 
affect  appellant?  Now,  it  will  be  noted  that  none  of  these  amounts, 
shown  by  this  character  of  testimony,  were  found  with  appellant,  or 
served  to  identify  him  in  the  transaction.  It  will  be  recalled  that  there 
was  found  on  appellant's  person  at  the  time  of  his  arrest,  some  $3,600 
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in  currency  money;  twenty-four  $100  bills;  twenty-two  $60  bills;  two 
$20  bills ;  one  $10  bill^  and  eleven  $5  bills ;  and  some  small  amount  in 
silver.  That  is,  $3^500  of  this  amount  was  in  large  bills — $100  and  $50 
bills.  It  will  also  be  recalled  that  the  State  proved  by  competent  testi- 
mony that  $3;300 -was  put  up  in  one  package  at  Waco;  that  of  this 
amount,  $3,000  was  in  $50  and  $100  bills.  It  will  also  be  recalled  that 
D.  H.  Wylie,  another  agent,  put  up  four  $100  bills  and  two  $50  bills. 
This  accurately  accounts  for  the  $3,500  in  large  bills.  It  is  also  shown 
with  reference  to  these  bills,  or  the  most  of  them,  that  they  had  stitch 
holes  or  needle  holes  through  them;  caused  from  being  put  up  as  ex- 
press packages  are  required  to  be  put  up.  Furthermore,  the  record  ab- 
solutely fails  to  give  any  reasonable  account  as  to  how  appellant  should 
have  procured  this  money,  save  and  except  as  the  fruits  of  the  robbery. 
Said  bills  were  of  unusually  large  denominations,  and  that  appellant 
should  have  had  them  in  possession  under  the  circumstances,  was  a 
strong  inculpatory  fact  against  him.  Not  so  with  reference  to  the  other 
packages  of  small  denominations  which  were  not  traced  to  appellant's 
possession.  Now,  as  stated,  with  reference  to  bills  of  exchange,  they 
were  traced  to  prosecutor  Grissett's  possession.  The  fact  that  he  may 
have  had  a  great  deal  more  money,  and  there  is  an  abundance  of  legiti- 
mate testimony  to  that  effect  (and  besides  this,  the  court  may  have  im- 
properly admitted  testimony  showing  that  he  probably  had  more  money 
than  was  found  on.  his  person),  it  does  not  occur  to  us  that  it  would 
make  any  difference,  either  as  an  aid  toward  securing  his  conviction,  or 
enhancing  his  punishment.  The  bills  that  were  introduced  in  evidence 
and  which  serve  to  identify  him  with  the  transaction  as  the  robber,  were 
in  fact  the  evidence  which  affected  him  and  tended  to  show  that  he  com- 
mitted the  offense.  That  the  money  is  not  accounted  for  could  have 
had  very  little,  if  anything,  to  do  with  the  jury  in  arriving  at  their  ver- 
dict in  regard  to  identifying  appellant  as  the  perpetrator  of  the  offense 
or  as  aggravating  his  punishment.  If  one  bill  was  thoroughly  identified 
by  testimony  as  being  in  the  possession  of  Orissett  at  the  time  of  the 
robbery,  and  that  was  recently  thereafter  found  in  possession  of  the 
defendant;  and  he  failed  to  account  for  his  possession  of  the  same  in  a 
manner  reasonably  consistent  with  his  innocence,  it  would  operate  as  a 
very  material  factor  in  producing  in  the  minds  of  the  jury  a  conviction 
of  his  guilt ;  but  the  fact  that  Grissett  may  have  had  any  number  of  bills 
which  were  not  identified  as  being  in  his  possession  on  that  night,  and 
were  not  subsequently  traced  to  the  possession  of  appellant  after  the 
robbery,  would  evidently  have  but  very  little,  if  any,  effect  in  the  minds 
of  the  jury  in  identifying  appellant  as  being  the  person  who  committed 
the  robbery.  As  heretofore  stated,  the  enormity  of  the  offense  and  the 
diabolical  means  used  in  accomplishing  it,  unquestionably  entitled  the 
appellant  to  the  penalty  received  by  him,  if  not  to  a  much  greater  pen- 
alty. Therefore,  we  hold,  if  it  be  conceded  that  certain  testimony  with 
reference  to  express  money  packages  was  improperly  admitted,  that  it 
was  not  roversiblo  error. 
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We  might  remark  in  this  connection^  that  in  a  number  of  instances^ 
witnesses  who  testified  in  that  connection  used  slips,  stating  that  they 
used  the  slips  to  refresh  their  memory  and  that  after  using  same  they 
had  an  independent  recollection  of  the  transaction.  Of  course,  all  this 
testimony  was  admissible.  This  related  to  packages  which  contained  a 
number  of  small  bills.  It  may  be  further  observed  with  regard  to  the 
testimony  of  said  witnesses,  who  introduced  copies  of  their  books  in  con- 
nection with  their  testimony,  and  then  were  not  able  to  testify  inde- 
pendently as  to  the  transactions,  that  the  authorities  all  seem  to  place 
the  proposition  requiring  the  production  of  the  books,  on  the  idea 
that  the  books  were  the  primary  and  best  evidence,  and  they  should  be 
produced  in  order  to  facilitate  appellant  in  the  cross-examination  of  the 
witnesses  with  reference  to  the  entries  in  the  books.  This  would  appre- 
hend some  notice  and  none  was  given  in  this  case ;  and  besides,  it  is  not 
even  suggested  how  the  production  of  the  books  may  have  aided  the  cross- 
examination,  or  that  there  was  any  inaccuracies  in  the  copies  produced. 

Appellant  complains  of  the  court's  charge  in  defining  serious  bodily  in- 
jury. We  do  not  believe,  if  it  be  conceded  that  it  is  not  full  enough 
in  that  respect,  it  could  possibly  have  injured  appellant,  because  there 
can  be  no  question  both  as  to  the  intent  on  the  part  of  the  perpetrator  of 
the  robbery  to  inflict  serious  bodily  injury  and  the  infliction  of  serious 
bodily  injury.  There  was  no  error  with  reference  to*  the  court's  stating 
the  punishment  in  connection  with  the  charge  in  case  the  jury  found  ap- 
pellant guilty,  nor  in  the  charge  given  with  reference  to  appellant's  not 
testifying  in  the  case.  The  statute  on  the  subject  was  in  effect  given  to 
the  jury. 

Appellant  complains  of  the  action  of  the  court  in  the  tenth  paragraph 
of  the  charge  with  reference  to  the  witness  Burkett,  as  follows:  Bur- 
kett  was  introduced  by  appellant  and  on  cross-examination  admitted 
that  he  had  been  charged  with  murder  and  robbery.  The  court  in- 
structed the  jury  in  effect  that  they  could  not  consider  same  as  original 
evidence  in  the  case ;  but  they  were  authorized  to  consider  it  in  passing 
on  the  credibility  of  said  witness  Burkett  and  in  weighing  his  evidence, 
but  that  they  could  consider  it  for  no  other  purpose.  It  does  not  occur 
to  us  that  this  charge  is  erroneous,  but  on  the  contrary  properly  directed 
the  attention  of  the  jury  to  how  they  might  consider  the  impeaching  evi- 
dence. 

We  think  the  court  was  authorized  to  give  the  charge  on  alibi  testi- 
mony. While  it  may  be  conceded  that  there  was  no  aflBrmative  testi- 
mony on  the  part  of  appellant  tending  to  prove  an  alibi,  yet  the  State 
was  only  able  to  show  his  presence  circumstantially.  His  presence  at  or 
about  the  time  of  the  alleged  robbery  was  shown  to  be  on  the  train ;  and 
after  the  robbery,  without  showing  how  he  reached  there,  his  testimony 
showed  his  presence  in  Texarkana  at  his  boarding  house  a  very  short 
time  after  the  robbery ;  and  it  may  be  said  that  the  tendency  of  his  de- 
fense was  to  put  himself  elsewhere.  And  we  think  the  court  was  author- 
ized to  give  the  charge  on  alibi,  and  that  the  charge  given  was  not  error. 
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Tlie  court  was  not  required  to  instruct  the  jury  that  the  possession  of 
the  money  found  on  appellant  after  the  robbery,  was  not  such  recent 
possession  as  would  authorize  the  jury  to  regard  the  possession  as  a  cir- 
cumstance against  him.  We  do  not  agree  with  this  contention  as  a 
matter  of  fact,  as  it  occurs  to  us  that  the  possession  of  the  money  was 
such  recent  possession  as  authorized  the  jury  to  look  to  same  as  a  fact, 
in  considering  the  case  against  appellant ;  but  certainly  the  court  was  not 
authorized  to  instruct  the  jury  on  this  subject,  the  instruction  on  cir- 
cumstantial evidence  being  sufficient. 

Appellant  contends  that  the  verdict  of  the  jury  is  not  supported  by 
the  testimony.  We  do  not  agree  to  this  contention.  We  think  the  facts, 
though  of  a  circumstantial  character  are  ample  to  support  the  verdict. 

Appellant  contends  that  the  verdict  of  the  jury  is  not  responsive  to 
the  indictment  and  to  the  charge  of  the  court  and  cannot  be  sustained. 
The  indictment  certainly  charges  a  robbery  by  the  use  of  a  deadly 
weapon,  and  there  are  some  expressions  in  it  that  also  indicate  that  it 
charges  a  simple  robbery.  The  language  of  the  indictment  is  as  follows: 
*  *  *  "did  then  and  there  unlawfully  make  an  assault  on  W.  J. 
Grissett  with  his  hands  and  with  a  bludgeon  and  with  a  blunt  instru- 
ment of  some  kind,  to  the  grand  jurors  unknown,  and  which  cannot  bo 
ascertained;  the  said  bludgeon  and  the  said  blunt  instrument  being  then 
and  there  each  a  deadly  weapon;  and  the  said  P.  E.  Tabor  did  then 
and  there  strike  and  wound  said  W.  J.  Grissett  with  said  deadly  weapons, 
and  did  then  and  there  by  said  assault  and  by  violence  to  the  said  W.  J. 
Grissett,  and  by  the  use  of  said  deadly  weapons,  fraudulently  and  with- 
out the  consent  of  said  W.  J.  Grissett,  etc.^' 

Now,  an  assault  with  his  hands  and  by  the  use  of  violence  and  an  as- 
sault also  with  a  deadly  weapon  used  conjunctively  may  be  an  allegation 
of  both  a  robbery  with  deadly  weapons  and  a  simple  robbery.  How- 
ever, appellant  concedes  that  an  assault  by  the  use  of  a  deadly  weapon 
would  also  include  and  authorize  a  conviction  for  a  simple  robbery.  The 
court  instructed  the  jury  on  both  phases  of  the  case,  that  is,  robbery  by 
assault  and  robbery  with  deadly  weapons.  In  the  fifth  paragraph  of 
the  charge,  the  court  defines  robbery  with  deadly  weapons;  and  in  the 
seventh  paragraph,  the  court  told  them  that  if  they  found  him  guilty 
of  robbery  with  deadly  weapons,  they  would  assess  his  punishment  at 
death  or  confinement  in  the  penitentiary  for  any  term  not  less  than  five 
years;  and  gave  them  in  that  connection  this  form  of  verdict:  "We, 
the  jury,  find  the  defendant,  P.  E.  Tabor,  guilty  of  robbery  as  charged 
in  the  indictment.  We  further  find  that  he  used  a  deadly  weapon  in  the 
commission  of  said  offense.     We  assess  his  punishment  at     *     *     *." 

In  the  eighth  paragraph  of  the  court's  charge,  he  instructs  the  jury: 
"Should  you  find  the  defendant  guilty  of  robbery,  but  if  the  evidence 
fails  to  satisfy  you  beyond  a  reasonable  doubt,  that  the  defendant  used  a 
deadly  weapon,  as  charged,  in  the  commission  of  said  offense,  then  you 
will  assess  his  punishment  at  confinement  in  the  penitentiary  for  life, 
or  for  a  term  not  less  than  five  years  and  the  form  of  your  verdict  will 


Digitized  by  VjOOQ  IC 


398  52  Texas  Criminal  Reports.  [Dallas, 

be:  *We,  the  jury,  find  the  defendant,  P.  E.  Tabor,  guilty  of  robbery 
and  assess  his  punishment  by  confinement  in  the  penitentiary 
for    ♦    ♦    *r' 

The  verdict  of  the  jury  in  response  to  these  charges  is  as  follows: 
"We,  the  jury,  find  the  defendant,  P.  E.  Tabor,  guilty  of  robbery  and 
assess  his  punishment  by  confinement  in  the  penitentiary  for  life.  S. 
A,  Bartlett,  foreman  of  the  jury/^  The  verdict  of  the  jury  was  re- 
sponsive to  the  court^s  charge  for  simple  robbery,  and  gave  the  punish- 
ment for  that  offense.  The  fact  that  the  jury  found  appellant  guilty  of 
robbery  and  assessed  his  punishment  as  instructed  by  the  court  at  a 
penalty  authorized  for  simple  robbery,  and  not  as  authorized  for  robbery 
with  deadly  weapons,  we  think  shows  accurately  that  they  understood 
the  charge  of  the  court  and  found  him  guilty  as  authorized  by  the  court, 
of  simple  robbery.    We  accordingly  hold  that  the  verdict  is  suflScient. 

There  being  no  errors  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  reliearing  overruled,  February  19,  1908,  without  written 
opinion. — Reporter.] 


Ed  Bush  v.  The  State. 

No.  4021.     Decided  January  22,  1906. 

1.— Agrravated  Aisault— InsuAoienoy  of  Evidenoe. 

Where  upon  trial  for  aggravated  aasaalt  the  evidence  showed  that  the  weapon 
used  was  an  az  which  defendant  held  in  his  hand,  saying  he  would  drive  it 
through  prosecutor;  that  there  was  a  wire  fence  between  the  parties;  that 
defendant  was  never  nearer  to  prosecutor  than  eight  or  ten  feet;  that  defendant 
never  struclc  with  the  az,  the  same  did  not  show  an  immediate  purpose  to  do  any 
violence  to  prosecutor,  and  did  not  support  a  simple  or  an  aggravated  assault. 

8. — Same — ^Deadly  Weapon. 

Where  in  a  prosecution  for  aggravated  assault  with  an  az,  alleged  to  be  a 
deadly  weapon,  the  evidence  did  not  show  that  said  ax  was  a  deadly  weapon,  a 
conviction  for  aggravated  assault  could  not  be  sustained. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  the 
Hon.  Hiram  F.  Lively. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
$25. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  aggravated  assault, 
and  his  punishment  assessed  at  a  fine  of  $25. 

The  State's  case,  as  made  out  by  the  prosecuting  witness,  is  as  fol- 
lows:   "That  shortlv  thereafter  the  defendant  cut  the  wire  with  an 
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ax;  that  I  then  went  down  to  the  gate  from  my  house  and  started  to 
nail  up  the  wire  again  across  the  gateway,  and  the  defendant  drew  back 
an  ax  on  me,  holding  the  handle  in  said  ax  with  both  hands,  and 
said^  'I  am  going  to  drive  this  ax  through  you/  I  looked  at  him  a  few 
minutes,  and  walked  away  from  him.  He  was  standing  about  eight  or 
ten  feet  from  me,  and  was  standing  on  his  side  of  the  fence,  and  I  was 
standing  on  the  inside  of  the  pasture.  When  I  walked  away  he  walked 
along  behind  me;  sometimes  he  was  as  near  as  ten  feet  from  me,  and 
at  other  times  he  was  fifty  or  one  hundred  feet  from  me.  He  never  was 
nearer  than  eight  feet.  When  he  walked  across  the  pasture  he  held  an 
ax  in  his  hand  that  had  no  handle  in  it.  He  never  did  strike  me  with 
the  ax ;  all  he  did  was  to  draw  the  ax  back  by  his  side/  and  say,  ^I  am 
going  to  drive  this  ax  through  you*;  that  was  down  at  the  gate.  The 
ax  used  in  the  assault  was  a  common  ordinary  ax."  These  facts  do 
not  show  either  simple  or  aggravated  assault.  The  same  do  not  evidence 
an  immediate  purpose  to  do  any  violence  to  prosecuting  witness.  We 
therefore  hold  the  evidence  is  insuflScient  to  support  the  verdict. 

There  is  another  reason,  however,  why  this  case  could  not  be  affirmed 
for  aggravated  assault.  The  proof  must  show  that  the  weapon  used  is  a 
deadly  weapon.  This  court  has  frequently  held  that  we  will  not  take 
judicial  knowledge  of  the  fact  that  an  ax  is  a  deadly  weapon.  See 
Melton  V.  State,  30  Texas  Crim.  App.,  273 ;  Flournoy  v.  State,  25  Texas 
Crim.  App.,  244. 

The  evidence  being  insufficient  to  support  the  verdict,  the  judgment 
is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


T.  T.  Hubbard  v.  The  State. 

No.  400.").     Decided  January  29th,  190a 

1. — Carrying  Pistol — Jury  and  Jnry  «Law — Motion  to  Postpone. 

Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  defense  asked  the  con- 
tinuance or  postponement  of  the  case  because  the  regular  panel  of  the  jury  had 
tried  a  case  of  adultery  in  which  this  defendant  was  one  of  the  parties  charged : 
that  his  codefendant  had  been  found  guity  of  that  offense;  that  the  said  jury 
heard  all  of  the  argument  in  said  case,  and  the  State  would  seek  to  show  that 
defendant  was  carrying  a  pistol  to  kill  the  husband  of  codefendant,  etc.  Held, 
that  the  offense  of  adultery  being  a  separate  and  distinct  offense  from  that  of 
unlawfully  carrying  a  pistol,  there  was  no  error  in  overruling  this  motion. 

%. — Same — ^Evidenoe— Irrelevant  Testimony. 

Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  court  erroneously 
admitt^  testimony  of  the  conduct  of  defendant  and  a  certain  married  woman, 
showing  the  intimacy  between  them,  the  conviction  for  carrying  a  pistol,  to 
which  tliat  testimony  did  not  realte,  must  be  set  aside  although  the  minimum 
punishment  was  inflicted. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 
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Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty,  a 
fine  of  $100. 

The  opinion  states  the  case. 

James  H.  Lyday  and  Taylor  &  Lipscomb,  for  appellant. — On  question 
of  jury:  Bevised  Civil  Statutes,  article  3144,  section  4,  White's  Code 
Criminal  Procedure,  article  4,  and  authorities  cited  thereunder;  Jacobs 
V.  State,  9  Texas  Crim.  App.,  278 ;  Willis  v.  State,  9  Texas  Crim.  App., 
297;  Dunn  v.  State,  7  Texas  Crim.  App.,  600;  Massey  v.  State,  31  Texas 
Crim.  Bep.,  371.  On  question  of  irrelevant  testimony:  Baker  v.  State, 
28  Texas  Crim.  Rep.,  5. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  carrying  a  pistol,  and 
his  punishment  assessed  at  a  fine  of  $100. 

Bill  of  exceptions  No.  1  shows  that  appellant  asked  a  continuance  or 
postponement  of  the  case,  because  "the  twelve  jurors  that  form  the  panel 
for  this  week,  and  the  ones  from  whom  this  defendant  will  be  forced  to 
select  the  jury  in  his  case,  were  present  in  the  courtroom  when  cause 
Xo.  6452,  The  State  of  Texas  v.  Susie  Sadler,  was  tried,  and  that  in 
said  case,  this  defendant  is  charged  with  adultery  with  the  said  Susie 
Sadler,  who  was  at  the  time  and  is  now  the  wife  of  Bob  Sadler.  That 
each  of  said  jurors  knows  that  there  exists  ill  will  and  animosity  be- 
tween the  defendant  and  Bob  Sadler,  and  that  the  said  Bob  Sadler  has 
hired  private  prosecution  to  prosecute  this  defendant  in  cause  No.  6433, 
The  State  of  Texas  v.  T.  T.  Hubbard,  in  which  this  defendant  was 
charged  with  living  in  adultery  with  the  wife  of  said  Bob  Sadler.  That 
six  of  the  saifl  panel  of  twelve  jurors  sat  upon  the  jury  in  said  cause 
No.  6452,  The  State  of  Texas  v.  Susie  Sadler,  and  found  the  defendant 
therein  guilty  of  adultery  with  the  defendant  in  this  case.  That  each 
and  all  of  said  jurors  were  present  and  in  the  courtroom  and  heard  the 
evidence  and  arguments  in  the  said  adultery  cases,  which  have  just  been 
tried.  That  each  and  all  of  said  jurors  will  be  influenced  by  what  they 
have  heard  in  the  said  other  two  cases  in  arriving  at  their  verdict  in  this 
case.  That  the  State  will  seek  to  show  that  at  the  time  the  defendant 
is  alleged  to  have  carried  the  pistol  in  this  case,  he  was  carrying  the  same 
for  the  purpose  of  killing  the  said  Bob  Sadler,  and  that  they  will  argue 
the  same  to  the  jury.  That  each  and  all  of  said  jurors  now  believe  that 
the  defendant  was  at  the  time  he  carried  said  pistol  seeking  an  oppor- 
tunity to  kill  the  said  Bob  Sadler,  and  that  on  account  of  their. belief 
and  on  account  of  their  having  heard  said  trials,  they  and  each  of  them 
are  not  competent  jurors  to  try  the  defendant  in  this  case.  That  if  the 
court  will  not  postpone  the  case,  that  the  jury  be  set  aside  and  another 
summoned,  which  motion  was  sworn  to  by  the  defendant.*'  It  is  ad- 
mitted that  each  and  all  of  the  jurors  were  present  and  in  the  court- 
room during  the  trial  of  causes  Nos.  6452  and  6453  as  set  out  in  the 
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application.  The  court  appends  to  the  bill  the  explanation,  that  the 
motion  for  continuance  was  not  fully  read  to  the  court,  nor  by  him, 
and  that  part  of  prayer  asking,  in  case  of  overruling  said  application, 
that  the  sheriff  be  allowed  to  summon  a  panel  of  jurors,  was  not  specific- 
ally called  to  the  court^s  attention.  The  jurors  on  regular  panel  of ' 
which  the  jury  for  this  case  was  selected,  were  all,  prior  to  formation  of 
such  jury,  and  after  defendant's  motion  had  been  overruled,  closely  ques- 
tioned by  counsel  for  State  and  defendant,  and  each  and  all  of  them 
stated  that  they  had  no  prejudice  against  the  defendant,  that  they  could 
try  the  case  fairly  and  impartially  on  the  evidence  adduced  on  trial. 
That  they  had  no  prejudice  the  verdict  in  this  case  shows,  since  they 
assessed  only  a  $100  fine  against  appellant,  which  is  the  minimum.  The 
idea  that  appellant  suggests  in  his  bill  that  the  State  would  argue  that 
appellant  had  the  pistol  for  the  purpose  of  killing  another  party,  is  not 
a  reason  for  setting  aside  a  jury.  If  counsel  made  such  an  argument  it 
would  be  reprehensible  and  reversible  error,  since  that  would  be  a  sepa- 
rate and  distinct  offense,  and  in  this  case  appellant  was  simply  being 
tried  for  unlawfully  carrying  a  pistol.  We  do  not  think  the  jury  were 
disqualified. 

Bill  No.  2  shows  the  State  introduced  Will  Hardy,  who  testified  to 
the  following  facts:  "Defendant  is  a  married  man  and  Bob  Sadler  is 
the  husband  of  Susie  Sadler.  Susie  Sadler  had  been  at  my  hotel  about 
two  or  three  weeks  prior  to  the  arrest  of  defendant  and  was  there  the 
day  the  defendant  was  arrested.  Bob  and  Susie  were  not  living  together 
at  this  time.  Bob  Sadler  came  to  my  hotel  several  times  while  Susie 
Sadler  was  there,  and  they  talked  together  each  time.  Defendant  came 
to  my  hotel  often  while  Susie  Sadler  was  there,  and  they  were  together 
•as  many  as  six  times  and  on  one  or  two  occasions  the  defendant  spent 
the  night  there.  I  saw  defendant  and  Susie  Sadler  come  to  the  house 
together  late  one  night,  and  he  was  at  my  hotel  with  her  often.  They 
came  there  about  the  same  time,  and  defendant  has  not  been  at  my 
hotel  since  he  and  Susie  Sadler  were  arrested  for  adultery.'*  While  it  is 
true  that  the  minimum  fine  was  inflicted  in  this  case,  and  the  evidence 
establishes  the  fact  of  carrying  a  pistol,  we  cannot  say  to  what  extent 
this  erroneous  testimony  brought  about  the  conviction  of  appellant. 
Why  the  evidence  was  introduced  the  bill  does  not  show,  nor  can  we 
conceive  of  any  legitimate  purpose  it  could  subserve.  It  follows,  there- 
fore, that  the  court  erred  in  admitting  this  testimony,  and  the  judgment 
is  accordingly  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
Vol.  52  CrSm.— 26 
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Newt  Steele  v.  The  State. 

No.  4026.     Decided  January  21i,  1908. 

1. — Carrying  Xnaokles — Snfflcienoy  of  EYidenoe — Question  of  Fact. 

Upon  trial  for  unlawfully  carrying  knuckles  where  there  was  a  conflict  of 
testimony  and  the  jury  found  the  defendant  guilty,  the  conviction  is  sustained. 

2. — Same — Substance  of  XnuoUes. 

Where  upon  trial  for  unlawfully  carrying  knuckles,  the  State's  testimony 
showed  that  the  defendant  carried  knuckles  in  violation  of  the  law,  the  same  was 
sufficient  to  convict,  and  the  State  was  not  compelled  to  prove  definitely  that  the 
said  knuckles  were  of  metnl  or  some  hard  substance,  in  the  absence  of  other 
tpstimony. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  unlawfully  carrying  knuckles;  penalty, 
thirty  days  confinement  in  the  county  jail. 

The  State's  witness  testified  that  he  had  a  difficulty  with  the  defend- 
ant in  the  night-time  *  *  *.  That  defendant  drew  a  pair  of 
knucks  from  his  right  hip  pocket  and  struck  at  the  prosecutor  *  *  * ; 
that  he  did  not  hit  prosecutor  with  the  knucks,  prosecutor  knocking  off 
the  lick  and  dodging,  defendant  glazing  the  side  of  prosecutor's  head 
*  *  *.  The  knucks  were  dark  colored;  prosecutor  saw  them  for 
only  a  moment;  that  the  night  was  not  very  dark,  and  that  he  could  see 
the  knucks  very  plainly.  Other  witnesses  for  the  State  testified  sub- 
stantially to  the  same  facts.  Defendant  testified  that  he  had  no  knucks 
about  his  person  at  the  time  of  the  difficulty.  Other  witnesses  for  the 
defendant  testified  that  defendant  had  no  knucks. 

H.  Q.  Evans  and  Rous  Lee,  for  appellant. — ^Where  the  information 
charges  that  the  defendant  carried  on  and  about  his  person  knucks  made 
of  a  hard  substance,  and  the  only  evidence  introduced  to  sustain  said 
charge  shows  that  said  knucks  were  of  a  dark  color  and  no  evidence 
whatever  to  sustain  the  allegation  that  they  were  of  a  hard  substance,  the 
evidence  is  not  sufiicient  to  sustain  the  conviction  and  the  same  should 
be  set  aside  by  this  court. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  only  question  suggested  for  re- 
versal is  the  supposed  want  of  sufficient  evidence  to  sustain  the  verdict  of 
the  jury.  Under  the  State's  evidence,  the  jury  were  warranted  in  finding 
that  appellant  carried  the  knuckles  as  charged.  This  was  made  to  appear 
by  the  evidence  of  Barrett,  Stevens  and  Brown,  but  denied  by  appellant 
(who  testified  in  his  own  behalf),  Walter  Gilbert  and  Orendorff.  This 
makes  a  conflict  in  the  testimony,  which  the  jury  solved  adversely  to  ap- 
pellant's contentions. 
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The  other  contention  is,  that  the  State  failed  to  show  that  the  knuckles 
were  of  some  hard  substance.  If  the  State  is  compelled  to  prove 
definitely  that  the  knuckles  mentioned  and  inhibited  by  the  statute  from 
being  carried  is  of  metal  or  some  hard  substance,  tiien  this  evidence 
would  hardly  be  suflBcient,  but  we  are  of  opinion  that  the  fact  that  a 
party  carries  knuckles,  or  is  found  with  knuckles  carried  in  violation  of 
the  law,  and  that  fact  is  proved,  would  be  suflBcient  to  justify  a  con- 
viction, in  the  absence  of  other  testimony,  and  that  from  the  facts  in  the 
case  the  jury  were  warranted  in  finding  that  appellant  was  guilty  of 
carrying  knuckles  in  violation  of  the  law.  As  this  testimony  is  made  to 
appear,  we  are  of  opinion  that  the  jury  was  authorized  in  finding  appel- 
lant guilty^  and  the  judgment  is  afiSrmed. 

Affirmed. 


Walter  Starnes  v.  The  State. 

No.  4008.     Decided  January  29,  1908. 

1.— Local  Option— Evidence— Testimony  Drawn  Out  by  Defendant. 

Where  open  trial  for  violation  of  the  local  option  law,  the  defense  brought  out 
the  statement  between  State's  witnesses  as  to  how  they  got  the  whisky  there  was 
no  error  fn  permitting  the  State's  counsel  to  ask  these  witnesses  as  to  what  was 
done  and  said  by  them. 

S. — Same— Statutes  Construed — Contest  of  Elections — ^Validity  of  Elections. 

The  Act  of  the  Thirtieth  Legislature  providing  for  the  contest  of  elections  on 
the  local  option  law,  having  gone  into  effect  one  month  after  the  trial  of  a  viola- 
tion of  the  local  option  law,  did  not  apply  in  passing  upon  the  validity  of  the 
order  of  the  commissioners  court  or  the  county  judge's  certificate;  but  where 
these  matters  had  been  previously  passed  upon  by  the  Court  of  Criminal  Appeals, 
holding  that  local  option  was  adopted  in  the  county  of  the  prosecution,  said 
orders  were  not  subject  to  legal  criticism,  and  there  was  no  error. 


ae — Indictment — ^Publication — Judicial  Precedent. 
Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment  fol- 
lowed  die  exact  form  of  an   information   which  was  upheld   by  the  Court  of 
Criminal  Appeals,  a  motion  to  quash  was  correctly  overruled.     Following  Stephens 
v.  State,  97  S.  W.  Rep.,  483 ;  Key  v.  State,  37  Texas  Crim.  Rep.,  77. 

4. — Same — Argument  of  Counsel — Charge  of  Court. 

Upon  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in  the 
State's  counsel's  argument  that  it  was  the  intention  of  the  Legislature  in  grading 
this  offense  that  such  violations  as  the  one  at  bar  should  be  punished  with  the 
highest  penalty,  and  that  in  a  case  of  this  kind  where  parties  persisted  in  using 
subterfuges  and  trampling  the  law  under  foot,  the  Legislature  and  the  people 
intended  that  the  jury  should  award  the  highest  punishment;  as  such  was  a  legal 
deduction  from  the  facts  in  the  case ;  besides  the  court's  charge  that  the  Jury  dis- 
regard the  argument,  cured  any  possible  error. 

5. — Same — ^Agreement  of  Counsel— Waiver — Charge  of  Court 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  showed  an 
agreement  by  which  defendant  had  waived  the  reading  of  certain  orders  of  the 
commissioners  court,  etc.,  with  reference  tp  the  local  option  election  being  valid, 
and  agreed  that  the  same  should  be  regarded  as  introduced  in  evidence  without 
reading  them  with  certain  objections  tliat  he  might  make  to  them,  there  was  no 
error  in  the  court's  refusal  of  defendant's  special  instruction  that  the  State  had 
failed  to  introduce  in  evidence  any  testimony  to  show  that  local  option  was  in 
force,  and  to  acquit  defendant. 
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Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  line  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

McOrady  &  McMahon,  for  appellant. — On  question  of  agreement  of 
counsel  as  to  introduction  of  testimony,  article  697,  White's  Code  Crim. 
inal  Procedure,  and  authorities  there  cited. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $100  and  sixty  days 
confinement  in  the  county  jail. 

Bill  of  exceptions  No.  2  shows  that  while  the  State's  witness,  J.  C. 
Cromer,  was  upon  the  stand  testifying,  State's  counsel  asked  the  witness 
the  following  question:  "Did  you  get  any  whisky  from  the  witness, 
Wash  Morris,  and  if  so  state  what  was  done?"  Appellant  objected  be- 
cause it  was  relative  to  a  transaction  between  the  witness  Cromer  and  the 
negro,  Wash  Morris,  and  a  transaction  between  them  in  the  absence  of 
the  defendant,  and  one  which  the  defendant  could  not  refute,  and  was 
not  binding  on  the  defendant.  The  court  overruled  the  objection.  The 
witness  answered :  ^T  gave  Wash  Morris  75  cents,  and  he  went  up  the 
street  in  the  direction  of  where  defendant  is  in  business,  but  I  don't  know 
where  he  went  to,  and  after  a  while  he  came  back  and  gave  me  a  pint  of 
whisky.''     This  testimony  was  admissible. 

Bill  of  exceptions  No.  3  shows  that,  while  Wash  Morris  was  on  the 
stand,  he  was  asked  the  following  question :  "What  transaction  did  you 
have  with  J.  C.  Cromer  relative  to  getting  some  whisky  for  him  on  the 
occasion  in  question,  and  what  was  said  and  done?"  Same  objection  is 
made  to  this  testimony  as  to  that  in  the  above  bill.  The  witness 
answered :  "Mr.  Cromer  came  to  me  and  gave  me  75  cents  and  told  me 
he  wanted  to  get  some  whisky.  I  took  the  money  and  went  and  bought 
a  pint  of  whisky  from  the  defendant,  and  came  back  and  gave  it  to 
Cromer,  and  I  told  Cromer  at  the  time  I  delivered  him  the  whisk-y  that 
I  got  it  from  'Dutch,'  the  defendant."  The  defendant  asked  the  court 
to  exclude  the  entire  answer  from  the  consideration  of  the  jury,  except 
the  statement  that  he  bought  the  whisky  from  the  defendant.  The  court 
explains  the  bill  by  saying  that  appellant  brought  out  as  a  part  of  his 
defense  that  the  witness  Morris  stated  to  witness  Cromer,  that  he  got 
the  whisky  in  question  from  "Dutch,"  the  defendant.  With  this  ex- 
planation there  was  no  error  in  admitting  the  testimony. 

Appellant  raised  objection  to  the  order  of  the  commissioners  court 
and  county  judge's  certificate  declaring  the  result  of  the  local  option 
law.  The  record  shows  that  the  local  option  law  in  Fannin  County  was 
adopted  in  1903.     The  trial  of  this  case  took  place  on  April  11,  1907, 
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exactly  one  month  before  the  Act  of  the  Thirtieth  Legislature  went  into 
effect,  as  shown  on  page  447  thereof,  which  law  precludes  a  contest  of  a 
local  option  election  in  this  court  after  sixty  days  have  expired  from  the 
passage  of  said  act  in  all  cases  where  the  local  option  law  had  theretofore 
been  adopted.  Therefore,  the  act  last  cited  will  not  apply  in  passing 
upon  the  validity  of  the  order  of  the  commissioners  court  nor  county 
judge's  certificate.  We  have  passed  upon  all  of  appellant's  various  ob- 
jections to  the  order,  certificate,  etc.,  whereby  local  option  was  adopted 
in  Fannin  County,  and  hold  that  the  orders  are  not  subject  to  any  legal 
criticism  but  that  the  law  is  in  all  things  valid. 

Appellant  filed  a  motion  to  quash  the  indictment  in  this  case  because 
it  does  not  allege  that  the  commissioners  court  of  Fannin  County  ordered 
the  local  option  election  alleged  to  have  been  held ;  and  because  it  does 
not  allege  that  the  county  clerk  posted  the  notices  of  such  election,  as 
required  by  law,  and  because  it  does  not  allege  that  the  publication  of 
the  order  of  the  commissioners  court  declaring  the  result  of  said  election 
was  published  for  four  consecutive  weeks  as  required  by  law.  The 
charging  part  of  the  information  is,  as  follows:  "I,  J.  W.  Donaldson, 
county  attorney,  in  and  for  the  County  of  Fannin,  and  State  of  Texas, 
duly  elected  and  qualified,  now  here  in  the  county  court  of  said  county, 
present  this  information,  and  show  to  the  court  that  one  Walter  Starnes, 
late  of  the  County  of  Fannin,  heretofore,  viz. :  on  or  about  the  6th  day 
of  March,  A.  D.,  1906,  with  force  and  arms,  in  the  County  of  Fannin, 
State  of  Texas,  did  then  and  there  unlawfully  sell  to  Wash  Morris  in- 
toxicating liquors  after  an  election  had  been  held  by  the  qualified  voters 
of  said  county  in  accordance  with  law  to  determine  whether  or  not  the 
sale  of  intoxicating  liquors  should  be  prohibited  in  said  county,  and  such 
election  had  resulted  in  favor  of  prohibition  in  said  county,  and  the 
commissioners  court  of  said  county  had  duly  made,  passed  and  entered 
its  order  declaring  the  result  of  such  election,  and  absolutely  prohibiting 
the  sale  of  intoxicating  liquors  within  said  county  as  required  by  law, 
which  said  order  had  been  published  in  the  manner  and  form  and  for 
the  length  of  time  required  by  law  in  a  newspaper  published  in  said 
Fannin  County,  said  newspaper  selected  by  the  county  judge  of  said 
county  for  that  purpose,  against  the  peace  and  dignity  of  the  State." 
This  exact  form  of  information  was  upheld  in  the  cases  of  Stephens 
V.  State,  97  S.  W.  Rep.,  483 ;  and  Key  v.  State,  37  Texas  Crim.  Rep.,  77. 

The  county  attorney  in  his  closing  address  to  the  jury,  used  the  fol- 
lowing language  as  shown  by  bill  of  exceptions  No.  6:  "It  was  the  in- 
tention of  the  Legislature  in  grading  this  offense  that  such  violations  as 
this  one  should  be  punished  with  the  highest  penalty.  In  a  case  of  this 
kind  where  they  persist  in  using  subterfuges  and  trampling  the  law 
under  foot,  the  Legislature  and  the  people  intended  that  you  should 
award  the  highest  punishment  in  your  verdict."  Appellant  objected  to 
this  argument  on  the  ground  that  there  was  no  subterfuge  shown  in  this 
case,  and  because  there  was  no  evidence  in  the  case  as  to  the  intention  of 
the  Legislature,  and  because  the  people  did  not  pass  said  law,  and  the 
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argument  was  calculated  to  inflame  the  minds  of  the  jury  against  appel- 
lant. The  bill  is  allowed  with  the  statement  that  a  special  charge  in- 
structing the  jury  not  to  consider  above  argument  was  given  at  close  of 
case.  Appellant  received  a  fine  of  $100  and  sixty  days  confinement  in 
the  county  jail.  The  evidence  in  this  case  shows  that  defendant  was 
running  a  place  in  violation  of  the  local  option  law;  that  is,  a  place 
where  whisky  was  sold.  He  had  a  regular  whisky  joint  or  beer  joint. 
It  is  true  the  defense  testimony  somewhat  controverts  this,  but  the 
State's  evidence  clearly  shows  this  was  the  character  of  concern  that  he 
(appellant)  was  running.  It  is  true  he  was  doing  so  for  another  party, 
but  this  fact  would  not  change  the  moral  aspect  of  the  question.  We 
think  the  county  attorney  was  warranted  in  saying  that  the  Legislature 
created  the  oflfense  in  order  to  cover  violations  thereof,  such  as  the  evi- 
dence in  this  case  discloses.  There  was  no  evidence  that  we  see  in  the 
record,  however,  that  appellant  persisted  in  using  subterfuges  and 
trampling  the  law  underfoot,  except  the  legitimate  conclusion,  we  take 
it,  that  the  State's  counsel  could  draw  from  the  fact  that  he  had  a  beer 
and  whisky  joint.  The  latter  clause,  that  the  people  intended  that  the 
jury  should  award  the  highest  punishment,  we  presume,  has  reference 
to  the  Legislature.  However,  tlie  people  had  passed  the  law,  and  when 
the  people  adopted  the  law,  they  adopted  it  with  the  grades  of  punish- 
ment theretofore  assessed  against  it  by  the  Legislature  of  this  State.  In 
the  first  place,  we  do  not  believe  that  the  argument  of  the  county  attor- 
ney was  illegitimate;  but  think  same  was  a  clear  legal  deduction  from 
the  facts  in  this  case.  But  certainly  any  possible  error  in  his  statement 
was  cured  by  the  court  instructing  the  jury  to  disregard  same  in  con- 
sidering of  their  verdict. 

Bill  of  exceptions  No.  7  shows  the  State's  attorney  asked  the  de- 
fendant if  he  agreed  that  the  local  option  law  was  in  full  force  and 
effect  in  Fannin  County,  and  the  defendant  said  he  would  not,  but  waived 
the  reading  of  any  records,  and  agreed  that  he  would  regard  the  records 
as  read,  with  defendant's  objections  thereto  as  shown  by  bills  of  excep- 
tion Nos.  4  and  5,  and  then,  after  the  plea  of  not  guilty  had  been  duly 
entered,  the  court  asked  the  defendant  if  he  agreed  that  the  local  option 
law  was  then  in  full  force  and  effect  in  Fannin  County,  and  the  de- 
fendant's attorney  stated  to  the  court,  as  follows :  "The  agreement  was 
that  the  defendant  would  waive  the  reading  of  any  records  and  regard 
the  records,  so  many  as  the  State  saw  fit  to  introduce,  with  certain 
exceptions  reserved  to  the  introduction  of  the  order  of  the  commissioners 
court  ordering  said  election  and  the  certificate  of  the  county  judge  stat- 
ing that  he  had  theretofore  designated  the  Bonham  newspaper  as  the 
paper  in  which  the  order  of  said  court  declaring  the  result  of  said  elec- 
tion should  be  published,  as  read."  And  the  State  introduced  no  evi- 
dftce  showing  that  the  local  option  law  was  then  in  force  in  Fannin 
County,  and  after  the  evidence  and  argument  had  been  concluded,  the 
defendant  filed  and  presented  to  the  court  the  following  special  charge, 
and  naked  that  the  same  be  given:     "I  charge  you,  gentlemen  of  the 
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jury,  that  in  this  case  the  State  failed  to  introduce  in  evidence  or  get 
agreement  from  the  defendant,  after  plea  of  not  guilty  had  been  entered, 
any  testimony  to  show  that  the  local  option  law  was  in  force  and  effect 
in  Fannin  County  at  the  time  of  the  alleged  sale,  and  you  will  find  the 
defendant  not  guilty/'  The  court  refused  to  give  this  charge,  and  there 
certainly  was  no  error  in  refusing  to  do  so.  Appellant  had  waived  the 
reading  of  the  orders  and  agreed  that  same  should  be  regarded  as  in- 
troduced without  reading  them,  with  certain  objections  that  he  might 
make  to  them. 

There  is  no  error  in  this  record,  and  tlie  judgment  is  affirmf^'l. 

Affirmed. 


Pink  Barnes  v.  The  State. 

No.  4221.     Decided  January  29,  1908. 

1. — ^Assault  to  Murder — ^Aggravated  Assault. 

See  opinion  for  facts  from  which  it  may  be  fairly  assumed  that  defendant 
was  under  the  impression  that  he  was  assaulting  a  person  who  had  just  assaulted 
him  and  whom  he  toolc  for  the  party  injured,  whereupon  the  jury  found  defendant 
guilty  of  aggravated  assault. 

8. — Same— Charge  of  Court — Deadly  Weapon. 

Where  upon  trial  for  assnult  with  intent  to  murder,  defendant  was  found 
guilty  of  aggravated  assault,  and  the  evidence  showed  that  the  knife  used  by 
defendant  was  an  ordinary  two-bladed  pocketknife,  and  there  was  nothing  to 
show  the  deadly  chsrncter  of  the  knife,  a  charge  of  the  court  on  aggravated  assault 
by  means  of  a  deadly  weapon  was  reversible  error. 

3. — Same — Simple  Assault — Charge  of  Court. 

Where  upon  trial  for  assault  with  intent  to  murder  the  evidence  raised  the 
issue  of  a  lower  grade  of  offense,  and  showed  that  the  w^eapon  used  was  not  of  a 
deadly  character,  nor  the  injury  inflicted  of  a  serious  nature,  the  court  should 
have  charged  on  the  law  of  simple  assault. 

Appeal  from  Criminal  District  Court  of  Dallas.  Tried  below  before 
the  Hon.  W.  W.  Nelmes. 

Appeal  from  a  conviction  of  an  aggravated  assault;  penalty,  a  fine 
of  $25. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F,  J.  ^cCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant,  under  an  indictment 
charging  him  with  assault  with  intent  to  murder,  was  convicted  of  ag- 
gravated assault.  Without  going  into  a  detailed  statement  of  the  facts, 
the  record  discloses  that  on  Christmas  night  appellant  was  in  the  saloon 
of  one  Sinclair  and  had  some  trouble  with  John  Broadnax,  during  which 
Broadnax  struck  him  in  the  face  or  upon  the  forehead  with  a  beer  bottle, 
inflicting  a  rather  severe  wound,  which  caused  a  considerable  flow  of 
blood.     Shortly  afterwards,  some  distance  from  that  point,  and  wliile 
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he  was  en  route  home,  as  he  claims,  he  passed  the  injured  party,  John 
Eaton  and  two  others,  and  immediately  upon  hearing  the  name  "John," 
or  "Johnnie,"  he  began  the  assult  upon  Eaton,  inflicting  two  wounds 
with  a  knife. 

Appellant  further  claims,  and  the  evidence  seems  rather  to  justify  his 
contention,  that  there  was  no  occasion  for  his  attacking  John  Eaton, 
but  that  when  he  heard  the  name  called,  he  was  under  the  impression 
that  it  was  John  Broadnax  who  had  recently  knocked  him  down  with  a 
beer  bottle.  The  relations  between  appellant  and  the  assaulted  party 
seem  to  have  been  of  a  friendly  character  up  to  the  time  of  the  assault. 
Nothing  was  said  by  appellant  at  the  time  of  the  assault,  and  it  may  be 
fairly  assumed  that  he  was  under  the  impression  that  it  was  his  enemy, 
Broadnax,  whom  he  thought  he  was  assaulting.  The  jury  acquitted  of 
assault  with  intent  to  murder,  and  punished  for  aggravated  assault. 

Among  other  suggestions  for  reversal  is  the  want  of  sufficient  evi- 
dence to  justify  the  court  in  giving  a  charge  on  aggravated  assault  by 
means  of  a  deadly  weapon.  This  was  the  only  cause  of  aggravation 
submitted  by  the  court  in  the  charge.  In  so  far  as  this  matter  is  con- 
cerned, there  is  no  evidence  in  the  record  showing  that  the  weapon  was 
of  a  deadly  character.  As  we  understand  the  record,  the  only  evidence 
in  regard  to  the  size  of  the  weapon  is  that  related  by  the  appellant  him- 
self in  which  he  says  it  was  an  ordinary  two-bladed  pocketknife.  As 
to  the  size  of  the  knife,  its  deadly  character,  etc.,  there  is  nothing  in 
the  record.  Nor  did  any  of  the  witnesses  testify  that  the  wounds  in- 
flicted were  of  a  serious  nature,  such  as  might  probably  indicate  the 
deadly  character  of  the  weapon.  There  were  two  wounds  inflicted, 
from  one  of  which  prosecutor  says  he  was  quite  sore  the  next  morning 
and  was  in  bed  about  a  week.  There  is  testimony  showing,  however, 
that  he  was  out  of  bed  about  the  third  day.  Be  this  as  it  may,  the 
evidence  is  not  of  sufficient  cogency  to  have  justified  the  charge  submit- 
ting the  theory  of  aggravated  assault  by  means  of  a  deadly  weapon. 
See  Whitens  Ann.  Penal  Code,  sees.  1011  and  1014,  for  collation  of  au- 
thorities. Also  Hext  V.  State,  48  Texas  Crim.  Rep.,  576;  14  Texas 
Ct.  Rep.,  253. 

Error  is  assigned  also  because  the  court  failed  to  charge  with  refer- 
ence to  simple  assault.  If  the  weapon  used  was  not  of  a  deadly  char- 
acter, nor  the  injury  inflicted  of  a  serious  nature,  then  simple  assault 
was  an  issue  in  the  case  and  should  have  been  charged,  and  if  upon 
another  trial  there  is  a  doubt  along  these  lines,  the  jury  should  be  in- 
structed with  reference  to  simple  assault. 

We  deem  it  unnecessary  to  discuss  the  other  alleged  errors.  The 
judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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George  Popinaw  v.  The  State. 

No.  3999.     Decided  January  29,   1908. 

Local  Option— Indictment^Name  of  Defendant— Mandatory  Statute. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  defendant  objected 
to  the  name  by  which  he  was  charged  in  the  indictment  and  suggested  his  correct 
name,  and  again  raised  this  point  in  his  motion  for  a  new  trial,  the  court  should 
have  complied  with  the  defendant's  suggestion,  as  the  statute  is  mandatory. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

McGrady  &  McMahon,  for  appellant. — On  question  of  suggestion  of 
defendant's  name  counsel  cited  the  cases  mentioned  in  the  opinion. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  suggestion  of  defendant's  name:  Myatt  v.  State,  31  Texas  Crim. 
Bep.,  523.  The  State  contends  that  the  provisions  of  article  549,  Code 
Criminal  Procedure,  are  not  mandatory. 

BBOOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law.  Bill  of  exceptions  No.  3  shows  before  defendant  pleaded 
to  the  indictment  he  suggested  his  right  name  was  "George  Popnoy," 
he  having  been  indicted  as  "George  Popinaw."  On  motion  for  a  new 
trial  when  the  above  action  of  the  court  was  complained  of,  the  State 
had  J.  M.  Spotts.  and  defendant's  brother,  sworn,  and  they  tes- 
tified as  follows:  J.  M.  Spotts,  over  appellant's  objection,  stated, 
"I  have  known  the  defendant  all  my  life.  He  was  always  called 
George  Popenaugh;  never  heard  him  called  anything  else;  have  writ- 
ten his  name  that  way  a  number  of  times,  but  never  wrote  it  that 
way  at  his  dictation,  and  never  heard  him  spell  or  pronounce  his  name." 
Defendant's  brother  testified  that  appellant's  name  was  "George  Pop- 
noy." This  is  reversible  error.  The  court  should  have  complied  with 
appellant's  suggestion.  The  statute  is  mandatory.  See  Sinclair  v. 
State,  34  Texas  Crim.  Eep.,  453 ;  Clark  v.  State,  45  Texas  Cripi.  Eep., 
456. 

We  do  not  deem  it  necessary  to  pass  upon  the  other  questions  raised 
in  this  record. 

For  the  error  suggested,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 
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R.  S.  Merrinweather  v.  The  State. 

No.  4023.     Decided  January  29,  1908. 

1. — ^Local  Option — Charg^e  of  Court— Weigrht  of  Evidenoe. 

Upon  trial  for  a  violation  of  the  local  option  law,  a  charge  of  the  court  that  if 
the  jury  believed  from  the  evidence,  that  in  the  transaction  out  of  which  the 
prosecution  grew,  the  defendant  took  the  order  of  the  witness  Julius  (}oIeman 
for  a  gallon  of  whisky,  and  that  said  transaction  was  not  a  sale  of  whisky  by 
the  defendant  to  the  said  witness,  or  if  the  jury  had  a  reasonable  doubt  as  to 
whether  said  transaction  constituted  a  sale,  or  an  order  for  whisky,  they  should 
acquit,  was  not  on  the  weight  of  the  evidence;  besides  the  evidence  showed  that 
defendant  had  a  whisky  transaction  with  the  prosecuting  witness. 

2. — Same — Statutes  Construed. 

See  opinion  for  remarks  showing  that  this  prosecution  arose  prior  to  the  Acts 
of  the  Thirtieth  Legislature,  and  that  the  latter  are  not  discussed. 

3. — ^Same — Newly  DiscoTered  Evidence — ^Want  of  Diligence. 

On  motion  for  new  trial,  a  conviction  for  violating  the  local  option  law  will 
not  be  set  aside  where  the  alleged  newly  discovered  evidence  is  immaterial ;  besides 
no  diligence  Is  shown  to  secure  the. testimony  of  the  absent  witness. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  the  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

7.  L.  Shtirtleff,  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  for  violation  of  the  local 
option  law,  and  his  punishment  assessed  at  a  fine  of  $25  and  twenty 
days  confinement  in  the  county  jail. 

The  State's  case  shows  that  the  prosecuting  witness,  Julius  Coleman, 
went  to  the  town  of  Hillsboro;  there  he  met  appellant,  from  whom  he 
purchased  a  gallon  of  whisky.  He  placed  said  gallon  of  whiskv  in  one 
Moore's  wagon,  for  whom  he  (the  prosecuting  witness)  was  picking  cot- 
ton, and  carried  same  out  to  Moore^s  farm.  Prosecuting  witness  gave 
$4.20  for  the  whisky.  The  defense  testimony  shows  that  appellant  or- 
dered the  whisky  for  prosecuting  witness,  and  did  not  sell  same  to  him. 

Appellant  in  his  motion  for  new  trial  objects  to  the  following  charge 
of  the  court :  "You  are  charged  that,  if  you  believe  from  the  evidence 
in  this  case,  that  in  the  transaction  out  of  which  this  prosecution  grew, 
the  defendant  took  the  order  of  the  witness,  Julius  Coleman,  for  a  gallon 
of  whisky,  and  that  said  transaction  was  not  a  sale  of  whisky  by  the 
defendant  to  the  said  witness  Coleman,  or  if  vou  have  a  reasonable  doubt 
as  to  whether  said  transaction  constituted  a  sale  or  an  order  for  whisky, 
you  will   find  the  defendant  not  guilty,  and  so  say  by  your  verdict.*' 
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Appellant's  objection  to  said  charge  is,  that  same  is  on  the  weight  of 
evidence,  in  that  it  assumes  that  there  was  some  transaction  had  with  the 
said  negro  about  the  time  and  out  of  which  this  prosecution  grew.  We 
do  not  think  the  charge  is  on  the  weight  of  evidence,  but  conceding 
that  it  is,  it  could  not  have  injured  appellant  in  this  case,  because  the 
undisputed  proof  is  that  appellant  did  have  a  whisky  transaction  with 
the  prosecuting  witness.  Appellant  does  not  complain  that  the  court 
did  not  properly  charge  the  jury  that  if  appellant  merely  took  an  order 
for  the  whisky  to  find  him  not  guilty,  but  merely  insists  that  the  charge 
is  on  the  weight  of  the  evidence.  The  charge  of  the  court  should  have 
told  the  jury  that  if  appellant  sold  the  whisky  or  they  had  a  reasonable 
doubt  thereof  to  find  him  not  guilty,  or  that  if  appellant  acted  as  the 
agent  of  the  prosecuting  witness,  and  as  such  agent  took  an  order  from 
prosecuting  witness  for  whisky,  which  was  subsequently  delivered  to 
said  witness,  that  he  would  not  be  guilty.  This  case  arose  prior  to  the 
act  of  the  last  Legislature,  and  hence  we  are  not  discussing  any  statute 
passed  by  said  Legislature. 

Appellant  filed  a  motion  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  The  affidavit  attached  to  the  motion  for  a  new  trial 
of  the  witness  Leon  Bobinson  states,  in  substance,  that  he  was  in  the 
wagon  with  Mr.  Clarence  Moore  and  the  prosecuting  witness,  on  a  date 
when  the  prosecuting  witness  had  a  gallon  of  whisky,  and  that  the  three 
went  to  the  farm  of  the  said  Clarence  Moore,  that  the  prosecuting  wit- 
ness Coleman  had  been  to  town  prior  to  the  date  that  he  secured  the 
gallon  of  whisky.  On  the  first  trip  that  Coleman,  the  prosecuting  wit- 
ness came  to  town,  which  is  prior  tp  the  date  he  got  the  whisky,  he  told 
the  affiant  Bobinson  that  he  had  ordered  a  gallon  of  whisky;  and  the 
next  trip  "we  made  to  Hillsboro  with  Mr.  Clarence  Moore  he  told  me 
that  he  would  get  the  whisky  he  had  ordered,  and  he  did  get  a  gallon 
of  whisky  and  carried  it  out  in  Clarence  Moore^s  wagon.  I  never  told 
any  one  what  I  knew  about  these  facts  until  after  the  trial  of  this  case." 
In  the  first  place,  there  is  no  semblance  of  diligence  to  secure  the  testi- 
mony of  this  witness.  In  the  second  place,  the  testimony  that  the  pros- 
ecuting witness  had  been  to  the  town  of  Hillsboro  on  a  previous  date  is 
immaterial,  although  the  prosecuting  witness  himself  said  that  he  got 
the  whisky  upon  his  first  trip  to  Hillsboro  from  Moore's  farm.  It  may 
be  true  that  the  prosecuting  witness  is  mistaken  about  getting  the 
whisky  on  the  first  trip,  but  a  new  trial  should  not  be  granted  on  an 
immaterial  issue,  nor  do  we  think  a  new  trial  should  \ye  granted  because 
the  prosecuting  witness  told  the  affiant  that  he  had  ordered  a  gallon  of 
whisky.  This  last  statement  does  not  show  in  any  way  that  he  ordered 
it  from  appellant,  and  therefore  is  immaterial  also. 

We  do  not  think  there  is  anything  in  this  record  that  authorizes  a 
reversal  of  this  case.    TTie  judgment  is  accordingly  affirmed. 

Affirmed. 
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Joe  Biddy  v.  The  State. 

No.  36d9.     Decided  January  29,  1908. 

1. — ^Local  Option — ^Xntenial  Kevenne  License — Examined  Copy — ^Evidence. 

Article  407a,  enacted  by  the  Twenty-eight  Legislature,  provides  that  an  ex- 
amined copy  of  the  internal  revenue  license  taken  out  from  the  ITederal  authorities 
may  be  used  as  evidence;  and  upon  trial  for  a  violation  of  the  local  option  law,  it 
was  error  to  permit  a  witness  to  testify  that  he  had  examined  the  books  of  the 
United  States  Internal  Revenue  Collector,  and  permit  the  witness  to  testify  from 
a  memorandum  book,  which  did  not  contain  an  examined  copy  of  said  license. 
Before  the  witness  would  be  authorized  to  intboduce  an  examined  copy,  he  must 
have  such  copy,  and  it  must  be  shown  to  be  an  examined  copy,  as  laid  down  by 
the  authorities,  under  which  said  article,  407a  was  enacted. 

2. — Same — Snbpoena  dnces  tecnm — Secondary  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
was  permitted  to  testify  from  memory  that  he  examined  the  books  of  the  Internal 
Revenue  Collector,  and  that  said  books  showed  that  another  person  than  defendant 
had  taken  out  a  license  to  sell  whisky;  and  the  court  admitted  this  testimony 
because  the  defendant  had  not  produced  the  revenue  license  after  being  served  with 
a  subpcena  duces  tecum.  Held,  that  defendant  not  being  in  legal  possession  of 
said  license  could  not  be  forced  to  produce  it,  and  that  such  testimony  was  inad- 
missible. 

8. — Same— Definition  of  Examined  Copy — ^Les^islative  Constmction. 

While  it  is  not  only  the  examined  copy  of  the  internal  revenue  license  which 
the  Internal  Revenue  Collector  could  make  which  would  be  evidence  in  local  op- 
tion cases,  yet  it  must  be  an  examined  copy  as  that  word  has  been  construed  by  the 
authorities,  and  as  such  construction  was  understood  by  the  Legislature  when  the 
statute  was  enacted,  allowing  such  examined  copy  to  be  used  as  evidence.  Quali- 
fying Goble  V.  State,  42  Texas  Crim.  Rep.,  501.  Reviewing  Thurman  v.  State, 
45  Texas  Crim.  Rep.,  500;  Gersteman  v.  State,  35  Texas  Crim.  Rep.,  318;  Lucio 
V.  State,  35  Texas  Crim.  Rep.,  320;  Pitner  v.  State,  37  Texas  Crim.  Rep.,  268. 

Appeal  from  the  County  Court  of  Wood.  Tried  below  before  the 
Hon.  J.  0.  Bouse. 

Appeal  from  a  conviction  of  violating  the  local  option  law;  penalty, 
$100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Mounts  &  Jones  and  TT.  P.  Jones,  for  appellant. — On  question  of 
admitting  evidence  with  respect  to  internal  revenue  license:  Goble  v. 
State,  42  Texas  Crim.  Rep.,  501. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  violat- 
ing the  local  option  law,  his  punishment  being  assessed  at  a  fine  of  $100 
and  imprisonment  in  the  county  jail  for  sixty  days. 

The  first  witness  for  the  State  was  R.  C.  Thomas,  who  testified  in  re- 
gard to  the  main  transaction  as  follows :  "I  bought  some  whisky  from 
him  (referring  to  appellant)  about  the  9th  day  of  February,  1907. 
The  whisky  I  bought  from  defendant  was  a  bottle.  I  paid  him  35 
cents  for  the  bottle  of  whisky.    It  was  intoxicating  liquor.     ♦     ♦     ♦ 
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The  defendant  and  myself  walked  around  behind  the  bar  and  he  poured 
the  whisky  out  into,  the  bottle  and  gave  it  to  me  down  under  the  bar 
and  I  gave  him  35  cents.  *  *  *  We  were  in  between  the  front  bar 
and  the  back  bar  when  he  sold  me  the  whisky.  I  think  Chris  Burnett 
was  standing  in  the  front  part  of  the  house  when  I  bought  the  whisky. 
The  bar  was  in  the  back  part  of  the  house.'*  He  further  states :  "The 
sale  occurred  in  the  daytime  and  I  think  Chris  Burnett  was  present.*' 
Chris  Burnett  was  placed  on  the  stand  by  the  defendant  and  he  stated 
that  he  was  in  the  store  where  the  sale  should  have  occurred  at  the  time 
and  place  Thomas  claims  to  have  bought  the  whisky  from  appellant, 
and  did  not  see  Thomas  buy  any  whisky  at  said  time  and  place,  and  that 
appellant  did  not  sell  any  whisky  to  Thomas  then;  if  he  had,  witness 
would  have  seen  it.  On  cross-examination  he  states:  "I  did  not 
know  what  the  defendant  did  when  I  was  not  in  there.  He  may  have 
sold  Thomas  the  whisky  when  I  was  not  present.  He  could  have  sold 
him  the  whisky  and  me  not  see  him." 

The  witness  Britton  was  permitted  to  testify  as  follows:  'T  exam- 
ined the  books  of  the  United  States  Internal  Bevenue  Collector  for  the 
fourth  district  of  Texas,  at  Dallas,  Texas,  on  or  about  the  25th  day  of 
March,  1907.  These  books  show  that  W.  B.  Eoberts  had  United  States 
Internal  Revenue  License  to  sell  whisky  at  Elberta,  Texas,  or  to  pursue 
the  occupation  of  retail  liquor  dealer  at  Elberta.  I  did  not  take  down 
the  number  of  his  license.  (Here  witness  examined  a  memorandum 
book  which  he  took  from  his  pocket).  No,  sir,  I  failed  to  make  a  nota- 
tion .of  his  Elberta  license;  I  remember  seeing  an  entry  on  the  collector's 
books  showing  a  license  issued  to  him  at  Elberta."  Objection  was  urged 
"that  this  was  immaterial  and  irrelevant;  that  it  was  hearsay,  was  not 
the  proper  way  to  prove  what'  the  books  of  the  Internal  Revenue  Col- 
lector showed ;  that  there  was  bettei'  evidence  of  what  the  books  of  said 
collector  showed,  and  it  was  improper  to  attempt  to  show  what  said 
hooks  showed  by  this  character  of  testimony;  and  that  the  only  way 
said  witness  could  testify  was  from  an  examined  copy,  and  that  this  tes- 
timony showed  that  he  did  not  and  was  not  testifying  from  such  copy. 
This  bill  is  signed  with  the  explanation  that,  "on  Monday,  April  1st, 
the  first  day  of  the  county  court,  the  defendant  was  served  with  a  sub- 
poena duces  tecum  to  produce  his  revenue  license.  Same  was  not  pro- 
duced in  court  and  this  testimony  was  admitted  after  he  had  failed  to 
produce  said  revenue  license."  This  explanation  makes  the  thing  worse 
and  does  not  explain  away  anything.  Appellant,  under  this  explanation, 
was  served  with  a  subpoena  duces  tecum  to  produce  his  license.  The 
witness  was  examined  about  license  issued  to  W.  B.  Roberts.  Appellant 
was  not  served  with  a  subpoena  duces  tecum  to  produce  Roberts'  license 
and  doubtless  could  not,  if  he  had  been  served.  The  license  was  not 
supposed,  legally  at  least,  to  be  in  possession  of  appellant.  It  was  the 
property  of  and  belonged  to  Roberts. 

We  are  of  opinion  that  the  objections  urged  are  well  taken.     TTie 
statute,  article  407a,  enacted  by  the  Twenty-eighth  Legislature,  provideSy 
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that  an  examined  copy  of  the  revenue  license  taken  out  from  the 
Federal  authorities,  may  be  used  as  evidence.  But  this  witness  was  not 
undertaking  to  prove  up  an  examined  copy.  In  fact,  there  was  no  copy 
at  all,  and  none  was  offered.  The  bill  shows  that  he  took  a  memoran- 
dum book  from  his  pocket  and  after  looking  at  it,  said  that  he  failed 
even  to  make  a  notation  of  Roberts'  Elberta  license,  and  this  is  the  only 
evidence,  so  far  as  the  bill  is  concerned,  that  the  witness  had  anything 
in  writing  in  regard  to  it;  and  he  does  not  even  say  in  his  statement 
that  this  book  contained  an  examined  copy.  He  simply  testified  that 
he  had  examined  the  books  of  the  Internal  Revenue  Collector  at  Dallas, 
and  that  these  books  showed  that  Roberts  had  an  internal  revenue  li- 
cense to  sell  whisky  at  Elberta  or  to  pursue  the  business  of  a  retail  liquor 
dealer  at  that  point,  and  he  even  failed  to  make  a  notation  of  that  in  his 
memorandum  book.  This  evidence  excludes  the  idea  that  an  examined 
copy  was  offered  and  is  brought  strictly,  as  we  understand,  within  the 
rule  laid  down  by  this  court  in  several  authorities,  among  which  will 
be  found  Qoble's  case,  42  Texas  Crim.  Rep.,  501.  The  following  is  a 
quotation  from  that  opinion : 

"Bill  number  4  complains  that  fhe  court  permitted  G.  S.  Slover  to 
testify  for  the  State  that  he  had  been  to  Dallas,  and  had  seen  the  Inter- 
nal Revenue  Collector's  books,  and  that  said  books  show  that  defendant 
procured  a  revenue  license  dated  about  the  6th  day  of  December,  1899, 
and  extending  over  a  period  of  several  months;  that  he  (witness)  made 
a  memorandum  of  what  the  books  showed;  and  that  he  (witness)  en- 
tered it  in  his  book.  Defendant  objected  to  said  witness  testifying  to 
these  facts,  because  he  was  not  testifying  to  the  correctness  of  an  ex- 
amined copy  of  the  record  of  the  Internal  Revenue  Collector's  oflSce,* 
but  a  memorandum  made  by  the  witness  himself,  and  because  neither 
the  revenue  collector,  nor  anyone  for  him,  is  shown  to  have  made  any 
copy  of  the  page  of  the  records  kept  by  said  collector,  and  because  it  is 
not  shown  that  the  collector,  or  anyone  for  him,  has  certified  to  the 
correctness,  of  the  record,  and  because  it  is  not  shown  that  the  collector, 
or  anyone  for  him,  was  present  when  witness  made  the  memorandum. 
The  court  explains  this  bill  as  follows :  ^hen  the  witness  was  testify- 
ing, he  held  a  memorandum  book  in  his  hands  and  looked  at  it,  and 
was  asked  if  he  was  testifying  from  memory  or  from  the  book.  He 
said  he  was  testifying  from  memory.'  The  explanation  makes  the  testi- 
mony doubly  inadmissible.  It  is  not  permissible  for  a  witness  (except 
the  revenue  collector)  to  make  a  copy  of  the  books  and  testify  from  the 
copy,  and  it  would  certainly  not  be  permissible  for  witness  to  testify 
from  memory  or  copy  made  by  witness."  That  decision  is  wrong  in 
holding  that  only  the  collector  could  make  an  examined  copy  of  his 
books,  but  it  is  directly  in  point  and  clearly  indicates  the  difference  be- 
tween an  examined  copy  and  the  witness  testifying  from  memory,  or 
from  notes  entered  in  a  book  or  on  paper. 

In  a  later  case,  Thurman  v.  State,  45  Texas  Crim.  Rep.,  669,  the 
question  came  up,  but  much  stronger  in  favor  of  the  State  than  was 
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presented  in  the  case  above  quoted.  In  Thurman's  case,  the  opinion 
says :  "By  bill  of  exceptions  number  6  it  is  shown  that  the  witness,  L. 
A.  Hightower,  was  permitted  to  testify  that  he  had  been  to  Dallas, 
and  into  the  office  of  the  United  States  Revenue  Collector  of  the  fourth 
district  of  Texas,  and  had  gone  over  book  number  10,  record  of  special 
tax  payers,  and  gotten  therefrom  the  following :  'Name  of  J.  M.  Thur- 
man.  Business,  B.  M.  L.  D.  4  place  carbon.  From  what  time — Aug. 
Asst.  paid,  $18.33.  When  paid— Aug.  22nd.  Serial  number  9907.' 
And  in  connection  with  this  the  witness  was  permitted  to  further  tes- 
tify as  follows:  *My  understanding  is  that  the  record  covered  tax- 
payers for  present  year  from  June  1,  or  July  1,  1902,  to  same  date  in 
1903.*  Various,  sundry  and  divers  objections  and  exceptions  were  urged 
to  the  introduction  of  this  testimony.  We  have  held  that  copies  of  books 
of  record  from  the  oflBce  of  the  Internal  Revenue  Collector  could  be  used 
in  evidence.  Qersteman  v.  State,  35  Texas  Crim.  Bep.,  318;  Lucie's 
case,  35  Texas  Crim.  Bep.,  320;  Pitner  v.  State,  37  Texas  Crim.  Bep., 
268.  But  here  the  testimony  is  not  a  copy  of  any  form.  If  this  is 
shown  to  be  a  true  copy  of  the  book  mentioned  it  would  be  admissible, 
but  not  80  if  the  statement  is  what  the  witness  swears  he  saw  recorded 
in  the  book.  We  are  further  convinced  that  the  witness  High  tower's 
conclusion  or  opinion  or  understanding,  as  he  calls  it,  that  this  record 
covered  taxpayers  from  June  or  July  1,  1902,  to  the  same  date  in  1903, 
is  inadmissible.'' 

In  the  Gersteman  case,  and  Pitner's  case,  we  understand  the  rule  is 
correctly  laid  down  that  an  examined  copy  can  be  introduced  as  evi- 
dence, and  such  is  the  nile  in  all  the  elementary  authorities  as  well  as 
by  the  statute  law  of  this  State.  But  in  the  case  before  us,  the  State 
did  not  undertake  to  introduce  a  copy  of  any  sort — examined  or  other- 
wise, but  permitted  the  witness  to  testify  what  he  had  seen  in  the  oflBce 
of  the  Internal  Bevenue  Collector  at  Dallas.  It  ought  not  to  be  the 
subject  of  doubt  as  to  what  it  takes  to  constitute  an  examined  copy  under 
the  authorities.  See  10,  Enc.  of  Evidence,  865;  Wharton  on  Evi- 
dence, sec.  94;  Elliott  on  Evidence,  sec.  1486.  The  Encyclopedia  of 
Evidence,  supra,  says :  "What  constitutes  sworn  or  examined  copy :  A 
copy  made  by  the  witness  who  swears  to  its  correctness  is  a  sworn  or 
examined  copy,  so  also  is  one  which  the  witness  has  compared  with  the 
original  and  found  correct.  The  witness,  however,  must  state  that  the 
instrument  produced  is  a  copy,  although  no  particular  language  need 
be  used.  Necessity  of  comparison  with  original:  It  is  sometimes  said 
that  a  copy  must  have  been  compared  with  the  original  by  the  witness 
either  directly  or  by  following  while  another  read  the  original.  And 
it  has  been  held  that  a  copy  made  from  memory  is  not  admissible 
though  the  witness  swears  it  is  a  true  copy."  In  support  of  the  tes- 
timony the  work  referred  to  cites  quite  a  number  of  authorities  from  the 
different  states  of  the  Union,  among  them,  some  Texas  cases. 

We  copy  the  following  from  Wharton  on  Evidence,  par.  94:  "Ex- 
amined copies  are,  in  England,  resorted  to  as  the  most  usual  mode  of 
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proving  records.  To  enable  such  a  copy  to  be  read,  it  must  be  verified  by  a 
witness,  who  will  swear  that  he  has  compared  the  copy  tendered  with  the 
original,  either  directly  or  through  a  person  employed  to  read  the  orig- 
inal. The  work  must  be  done  by  persons  who  understand  the  characters 
and  language  of  the  document.  The  practice  in  making  such  copies  is 
either  for  one  person  to  compare  the  copy  line  for  line  with  the  original, 
or  what  is  in  one  respect  more  accurate,  for  one  person,  after  the  copy 
is  made,  to  read  the  original,  and  the  other,  holding  the  copy,  to  mark 
the  correspondence.  In  such  case  it  has  been  held  not  enough  to  pro- 
duce only  the  witness  who  held  the  copy,  since  he  only  knew  at  second 
hand  the  original.  The  better  course,  it  is  ruled,  is  either  for  the  com- 
paring witnesses  to  change  hands,  so  that  the  listening  witness  might 
in  his  turn  become  the  reading  witness,  or,  for  either  of  the  two, 
after  the  process  of  comparing,  to  read  the  paper  with  the  original, 
and  thus  to  qualify  himself  to  speak  directly  as  to  accuracy.  In  prior 
cases  it  was  held  enough  to  call  one  of  the  persons  engaged  in  the  com- 
paring process.  A  copy  made  by  a  witness,  though  without  comparison, 
is  undoubtedly  evidence  of  a  high  grade,  if  he  testifies  to  its  accuracy; 
the  more  cautious  course  is  to  add  comparison  by  another's  aid.  The 
copy,  to  be  admissible,  must  be  complete;  and  it  will  be  excluded  if  it 
give  abbreviations  of  that  which  in  the  original  is  given  at  length.  It 
need  scarcely  be  added  that  the  record  copied  must  be  shown  to  have 
been  in  its  proper  office  when  copied.'^  Mr.  Wharton  cites,  in  support 
of  this  text,  quite  a  number  of  authorities,  some  of  which  are  American. 
Elliot,  supra,  thus  states  the  question :  "Examined  copy :  In  England 
and  in  some  jurisdictions  in  this  country  contents  of  public  records  and 
documents  may  be  proved  by  examined  copies.  This  applies  to  every 
document  of  a  public  nature,  the  removal  of  which  would  be  at- 
tended with  inconvenience,  and  to  all  such  documents  which  the  party 
has  the  right  to  inspect.  As  defined  by  one  of  the  old  law  writers,  *An 
examined  copy  is  a  copy  sworn  to  be  a  true  copy,  by  a  witness  who  has 
compared  it  line  for  line  with  the  original,  or  who  has  examined  the 
copy  while  another  person  read  the  original.*  Another  law  author 
states  it  as  a  rule  that  ^the  contents  of  any  record  of  a  judicial  court, 
and  all  entries  in  any  other  public  books  or  registers,  may  be  proved 
by  an  examined  copy.'  This  exception  extends  to  all  records  and  en- 
tries of  a  public  nature,  in  books  required  by  law  to  be  kept.  Whenever 
the  book  or  document  belongs  to  the  class  of  public  writings  which  are 
denominated  in  law  official  registers,  the  contents  may  be  proved  by  an 
examined  copy  duly  made  and  sworn  to  by  a  competent  witness.  To 
make  such  copy  competent  evidence  the  witnesses  must  understand  the 
character  and  language  of  the  document,  and  must  state  that  it  is  an 
exact  or  sworn  copy.  And  legal  evidence  of  the  examination  must  be 
produced,  the  witness  or  witnesses  giving  testimony  under  the  sanction 
of  an  oath  with  opportunity  for  cross-examination  as  to  the  existence 
of  the  record  and  the  accuracy  of  the  copy.  And  he  must  also  have  read 
the  whole  of  it.     The  earlier  cases  hold  that  where  the  examined  copy 
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is  made  by  one  person  reading  the  original  and  the  other  holding  the 
copy,  it  is  unnecessary  to  call  both  persons  as  witnesses,  and  it  need  not 
be  proved  that  they  alternately  read  and  inspected  the  original  and  the 
copy.  But  it  is  not  sufficient  as  an  examined  copy  where  the  witness 
testifies  that  he  compared  the  copy  produced,  with  a  certified  copy  of 
the  original.  In  a  more  recent  House  of  Lords  case  it  was  held  neces- 
sary to  show  that  the  copy  was  made  by  changing  hands.  The  same  rule 
was  adopted  by  the  United  States  court  in  an  early  case.  Some  juris- 
dictions hold  that  statutes  authorizing  the  admission  of  certified  copies 
of  public  documents  are  cumulative  and  do  not  exclude  examined  copies, 
verified  by  the  evidence  of  a  competent  witness  admissible  under  the 
rules  of  the  common  law.  Other  courts  recognize  it  as  well  settled  that 
where  the  proof  is  by  a  copy,  an  examined  copy  duly  made  and  sworn 
to  is  always  admissible.*'  In  support  of  this  text  the  author  cites  a 
great  many  cases,  among  others,  York  v.  Gregg,  9  Texas,  85;  Harvey 
V.  Cummings,  68  Texas,  599 ;  Lasater  v.  Van  Hook,  77  Texas,  650. 

But  in  regard  to  the  introduction  to  this  character  of  testimony, 
known  as  examined  copies,  the  statute  in  our  State  authorizes  and  set- 
tles the  question.  We  are  not  discussing  the  question  of  certified  copies. 
The  authorities  cited  and  quoted,  explain  and  define  what  it  takes  to 
constitute  an  examined  copy  and  were  thoroughly  understood  when  arti- 
cle 407a  was  enacted  by  the  Legislature.  Applying  the  proposition 
laid  down  and  enunciated  in  those  authorities  and  in  the  cases  decided 
by  this  court,  the  evidence  of  Britton  admitted  over  appellant's  objec- 
tions was  clearly  inadmissible  and  excludes  the  idea  that  there  was  a 
copy  introduced  of  any  sort,  examined  or  otherwise.  Before  the  party 
would  be  authorized  to  introduce  an  examined  copy,  he  must  have  the 
copy,  and  second,  it  must  be  shown  to  be  an  examined  copy. 

For  the  errors  indicated,  this  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Katie  May  Brooks  v.  The  State. 

No.  42(52.     Decided  January  29,  1908. 

Carryinsr  Pistol — Innocent  Intention. 

Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  showed  that 
the  defendant  borrowed  the  pistol  and  carried  it  home,  the  conviction  could  not 
be  sustained. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  the 
Hon.  John  L.  Terrell. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty, 
$200. 

The  opinion  states  the  case. 
Vol.  62  Cpim.— 27 
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Parhw  A  Parker,  for  appellant. 

F.  J.  McCord,  Assistant  Attomey-Qeneral^  for  the  State. 

DAVIDSON,'  Presiding  Judge. — Appellant  was  convicted  of  carry- 
ing a  pistol  on  and  about  her  person.  The  evidence,  in  substance  with- 
out repeating  it  verbatim,  shows  that  appellant  had  been  assaulted  by 
her  husband  a  time  or  two,  for  one  of  which  assaults  she  had  bim  ar- 
rested; that  fearing  another  assault  from  her  husband  she  went  to  a 
neighbor's  a  few  blocks  away  from  her  residence  and  borrowed  a  pistol, 
carried  it,  in  her  hand  under  her  apron  and  on  the  street,  home.  That 
in  passing  a  business  house  she  showed  the  pistol  to  the  witness  Ham- 
ilton, remarking,  practically,  that  she  intended  to  defend  herself.  An 
officer  observed  and  followed  her,  and  just  as  she  jgot  in  front  of  her 
home  arrested  her  and  took  the  pistol.  She  stated  to  the  officer  at  the 
time  that  she  had  borrowed  it  for  the  purpose  stated.  In  substance, 
this  is  the  case.  We  are  of  opinion  this  evidence  is  not  suflBcient  to 
show  a  violation  of  the  law.  Under  all  of  our  decisions,  a  party  would 
be  justified  in  buying  a  pistol  and  carrying  it  home,  and  certainly  the 
right  would  be  none  the  less  to  borrow  the  same  weapon  and  carry  it 
home.  We,  therefore,  conclude  that  this  conviction  should  be  set  aside, 
as  it  is  not  supported  by  the  facts. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Oscar  Jones  v.  The  State. 

No.  4174.     Decided  January  29,  1908. 

Carrying  Pistol — Cliarge  of  Court — Criminal  Intent. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  court  submitted  in  his 
charge  the  question  of  criminal  and  innocent  intent  as  applied  to  the  facts,  there 
was  no  error,  and  the  conviction  was  sustained. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  F.  E.  Adams. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol ;  penalty,  a 
fine  of  $100. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Johnson  County  for  unlawfully  carrying  on  and  about  his  person  a 
pistol. 

The  testimony  shows,  without  doubt  or  question,  that  the  defendant 
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had  on  and  about  his  person  a  pistol  on  the  22nd  day  of  Aprils  1907, 
in  the  town  of  Cleburne  at  the  residence  of  one  Stella  Welbom,  in  the 
eastern  part  of  said  city.  Defendant  undertook  to  justify  his  posses-, 
sion  of  the  pistol  from  the  fact  that  he  was  carrying  same  on  and  about 
his  person,  because  that,  as  he  claims,  at  the  time  he  was  charged  with 
said  offense  he  was  working  for  the  Wells-Fargo  &  Co.  Express,  and  that 
one  Hope  Durham  asked  him  to  take  the  pistol  and  clean  it  up.  That 
he  took  it  home,  where  he  had  some  oil  to  clean  it,  and  not  finding  any 
oil  there,  he  took  the  pistol  to  the  residence  of  Stella  Welbom,  who  had 
some  oil ;  that  he  had  the  pistol  wrapped  up  in  a  newspaper,  and  that  he 
got  in  a  conversation  while  there  with  the  witnesses  Dodley  and  Wat- 
kins,  and  was  talking  and  joking  with  them  and  forgot  all  about  clean- 
ing the  pistol  until  it  was  too  late,  and  he  had  to  go  back  to  work. 
There  was  some  testimony  that  appellant  drew  the  pistol  on  one  Laura 
Clark,  and  at  the  time  he  had  the  pistol  in  his  hand  and  said  to  the 
witness,  Laura  Clark,  that  he  was  boss  of  the  place.  This,  however, 
was  denied  by  appellant. 

The  court  submitted  the  defense  of  the  appellant  in  the  following 
language :  "If,  however,  you  believe  from  the  evidence  in  the  case  that 
the  defendant  at  the  time  he  was  so  carrying  the  said  pistol  on  and 
about  his  person,  if  in  fact  he  so  carried  said  pistol,  was  carrying  it  be- 
cause he  had  been  directed  by  his  employer  to  clean  the  same,  and  that 
the  defendant  at  the  time  he  was  so  carrying  the  said  pistol,  if  in  fact 
he  was  so  carrying  it,  had  no  intent  to  violate  the  law,  then,  he,  the 
said  defendant,  would  be  entitled  to  an  acquittal ;  but  in  this  connection 
you  are  charged  that  if  the  defendant,  at  the  time  of  so  carrying  the  pis- 
tol, if  in  fact  he  did  so  carry  the  said  pistol,  was  not  carrying  the  same 
for  the  purpose  of  cleaning  it  or  had  abandoned  such  purpose,  if  he  ever 
had  had  such  purpose,  then  defendant  would  not  be  entitled  to  an  ac- 
quittal on  the  ground  that  he  was  so  carrying  it  for  such  purpose;  but 
you  are  especially  instructed  in  this  and  all  other  connections  that  the 
defendant  ought  not  to  be  found  guilty  unless  under  all  the  instruc- 
tions given  you  by  the  court,  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty,  as  charged  in  the  in- 
formation.** This  is  an  admirable  presentation  of  his  defense,  and 
quite  as  favorable  as  he  could  have  had  any  right  to  expect. 

No  other  question  is  presentee^  worthy  of  notice.  In  view  of  the  evi- 
dence and  the  light  of  the  charge  of  the  court,  we  find  no  error  in  the 
record,  and  the  judgment  is  in  all  things  affirmed. 

Affirmed. 
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Tom  Hardy  v.  The  State. 

No.  4223.     Dorided  January  21),   1908. 

1. — Local  Option — ^Election  Contest — Limitation. 

Under  the  Act  of  the  Thirtieth  Legislature,  cont^ts  of  local  option  elections  that 
had  theretofore  l)een  held,  must  be  made  within  sixty  days  from  the  taking  effect 
of  said  law  and  not  otherwise. 

2. — Same — ^Evidence — ^Validity  of  Law. 

The  Act  of  the  Thirtieth  Legislature  approved  May  14,  1907,  with  reference 
to  election  contests,  is  valid  and  applies  to  local  option  elections  theretofore  held; 
and  testimony  offered  in  the  nature  of  a  defense  to  contest  the  legality  of  a  local 
option  law  adopted  theretofore  in  a  trial  of  defendant  for  such  violation  of  said 
law,  more  than  sixty  days  after  said  act  of  the  Legislature  took  effect,  was 
inadmissible. 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  before 
the  Hon.  C.  D.  Mimms. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  record  shows  that  the  local  option  election  was  adopted  on  the 
8th  day  of  March,  1906;  that  defendant  was  charged  for  a  violation 
thereof,  on  March  12,  1907 ;  that  the  complaint  was  made  and  the  in- 
formation filed  thereon  on  the  29th  day  of  July,  1907,  and  that  de- 
fendant was  convicted  on  the  30th  day  of  Xovember,  1907;  that  said 
county  court  convened  on  the  18th  day  of  November,  1907,  and  ad- 
journed on  the  7th  day  of  December,  1907.  The  act  providing  for 
election  contests  arising  under  local  option  laws  was  approved  May  14, 
1907,  and  took  effect  ninety  days  after  adjournment.  The  Legislature 
adjourned  May  12,  1907. 

King  &  King,  for  appellant. — As  was  said  in  the  case  of  Donaldson 
V.  State:  The  ordering  of  a  local  option  election  being  for  a  particular 
locality  only,  it  is  a  quasi-local  or  special  law,  and  depends  for  its  valid- 
ity upon  its  adoption  in  conformity  with  the  law  permitting  its  adop- 
tion. It  cannot  be  said  that  an  order  of  the  court  ordering  an  election 
to  be  held  for  the  puropse  of  determining  whether  or  not  intoxicating 
liquors  should  be  sold  in  the  county,  is  a  strict  compliance  with  the 
statutes  giving  to  commissioners  court  authority  to  order  an  election  for 
a  given  territory  for  the  purpose  of  determining  whether  or  not  the 
sale  of  intoxicating  liquor  should  be  prohibited  within  said  territory. 
\  The  other  cases  cited  support  the  authority  of  Donaldson  v.  State, 
supra,  in  adjudicating  that  to  put  local  option  in  force  and  effect  in  a 
given  territory,  the  statutes  authorizing  such  special  law  must  have  been 
strictly  followed  and  complied  with.  There  is  no  authority  of  law 
authorizing  an  election  to  be  ordered  for  the  purpose  of  determining 
whether  or  not  intoxicating  liquors  should  be  sold  in  a  given  territory, 
and  such  an  order,  being  without  authority  of  law,  is  absolutely  void. 
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It  follows,  therefore,  that  a  legal  election  could  not  be  held  upon  such 
an  order,  and  that  the  order  for  the  election  being  void,  the  election 
becomes  likewise  void. 

The  trial  court  evidently  acted  under  the  impression  that  this  defect 
was  cured  by  section  2  of  article  3397,  of  the  Act  of  the  Thirtieth  Leg- 
islature, which  provides  that  no  contest  of  the  legality  of  a  local  option 
law  can  be  had  after  the  expiration  of  sixty  days  from  the  date  upon 
which  the  law  goes  into  effect.  To  so  hold  would  be  to  give  the  section 
referred  to  a  retroactive  effect,  and  this  we  do  not  understand  can  be 
done  in  such  a  way  as  to  effect  the  liberty  of  a  citizen  charged  with  hav- 
ing violated  a  law  long  prior  to  the  enactment  of  such  a   statute. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — Section 
2,  of  said  act,  provides  that  where  the  election  has  taken  place 
before  the  enactment  of  this  act,  that  the  contest  shall  be  filed  within 
sixty  days  from  the  taking  effect  of  this  act,  and  if  no  contest  is  filed,  it 
shall  be  conclusively  presumed  that  said  election,  as  held,  was  valid  in 
all  things  and  binding  upon  all  courts.  The  contention  is  made  in  the 
brief  of  appellant  in  this  case  that  this  law  is  retroactive.  The  State 
contends  that  there  is  no  force  in  this  objection;  that  this  is  a  remedial 
statute  and  is  intended  to  effect  the  procedure  of  trial,  and  this  being 
so,  the  remedy  or  method  of  proceeding  must  be  observed  as  fixed  by  the 
law  at  the  time  of  trial,  like  any  other  law  that  might  change  the  rule 
of  evidence  or  procedure.  They  do  not  effect  a  valuable  right,  but  the 
remedy.  We  think  that  the  act  of  the  last  Legislature  is  in  force  and 
that  it  controls  this  case,  and  that  the  defendant's  objections  to  the  pre- 
liminary orders  calling  an  election  cannot  now  be  considered,  and  the 
State  asks  that  the  case  be  affirmed. 

BROOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law. 

We  find  two  bills  of  exception  in  the  record.  The  first  bill  relates 
to  the  introduction  by  the  State  of  the  order  of  the  commissioners  court 
ordering  an  election,  the  contention  of  appellant  being  that  there  was 
a  variance  in  said  order  to  the  charge  alleged  in  the  bill  of  information ; 
the  information  charging  that  the  order  made  by  the  commissioners 
court  ordering  an  election  for  the  purpose  of  determining  whether  or 
not  the  sale  of  intoxicating  liquors  should  be  prohibited  in  said  county ; 
whereas,  the  order  introduced  ordered  an  election  for  the  purpose  of 
determining  whether  or  not  intoxicating  liquor  should  be  sold  in  said 
county,  it  being  contended  that  this  is  a  variance. 

The  next  bill  relates  to  the  refusal  of  the  court  to  allow  appellant  to 
prove  by  the  county  clerk  that  he,  the  clerk,  did  not  at  any  time  post  or 
cause  to  be  posted  any  notices  of  an  election.  In  explanation  of  this 
bill  the  court  says  that  the  record  shows  that  the  copies  of  the  order 
of  the  commissioners  court  were  issued  and  certified  by  the  county  clerk, 
and  that  the  same  were  posted  bv  Buckner,  the  sheriff,  in  the  manner 
and  for  the  length  of  time  required  by  law. 
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This  prosecution  was  commenced  on  the  29th  day  of  July,  1907.  The 
bill  shows  that  the  State  objected  on  the  ground  that  it  was  immaterial, 
and  was  offered  in  the  nature  of  a  defense  to  contest  the  legality  of  the 
local  option  law  at  a  time  more  than  sixty  days  after  the  taking  effect 
of  the  Act  of  the  Thirtieth  Legislature,  passed  May  14,  1907.  We  hold 
that  this  objection  is  well  taken.  Said  act  provides,  that  contests  of 
elections  that  had  theretofore  been  had  must  be  contested  within  sixty 
days  from  the  taking  effect  of  said  law  and  not  otherwise.  The  matters 
complained  of  would  be  mere  irregularities  at  best,  and  this  act  makes 
valid  and  non-contestable  anything  pertaining  to  irregularities  in  the 
adoption  of  the  local  option  law.  The  act  itself  provides  that  we  shall 
conclusively  presume  that  said  election  as  held  was  valid  in  all  things 
and  binding  upon  all  courts.  We  accordingly  hold,  that  said  act  is 
valid,  and  applies  to  all  local  option  elections,  and  it  clearly  applies  in 
this  case. 

The  judgment  is  accordingly  afSrmed. 

Affirmed. 


John  Benton  v.  The  State. 

No.  4251.    Decided  January  29,  190a 

Looal  Option — ^Former  Conviction — Charsre  of  Conrt — ^Bnrden  of  Proof. 

Where  upon  trial  for  a  violation  of  the  local  option  law  defendant  interposed 
a  plea  of  former  conviction,  and  the  evidence  showed  that  defendant  sold  to  two 
different  parties,  and  had  been  convicted  for  a  sale  to  one  of  these  parties,  and 
the  defense  claimed  that  the  two  charges  against  him  by  different  complaints 
were  part  of  the  same  transaction,  the  court  correctly  submitted  this  issue  to  the 
jury,  and  placed  the  burden  of  proof  of  former  conviction  upon  the  defendant. 
See  charge  of  court  in  opinion  held  to  be  correct. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  loial  option  law;  pen- 
alty, $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Wall,  for  appellant. 

F.  J,  MrCord.  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Grayson  County  for  unlawfully  selling  intoxicating  liquors  in  violation 
of  the  local  option  law. 

The  information  charged  that  appellant  had  unlawfully  sold  intoxicat- 
ing liquors  to  one  Ambrose  Skipworth,  on  the  12th  day  of  November, 
1906.  It  appears  from  a  recital  of  the  judgment  that  the  defendant  in- 
terposed a  plea  of  former  conviction,  in  that,  he  had  been  theretofore 
oonviftod  of  a  sale  made  at  the  same  time  and  as  a  part  of  the  same 
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transaction  as  that  growing  out  of  the  facts  upon  which  the  present 
charge  is  based.  The  facts  briefly,  in  respect  to  this  plea,  are :  That  the 
witness  Howard  testified  that  on  the  l;<Jth  day  of  November,  1906,  in 
company  with  one  Gray,  he  bought  intoxicating  liquors  from  appellant, 
and  that  some  hours  after  this  a  sale  was  made  by  a])pellant  to  the  wit- 
ness Skipworth  at  a  time  when  Howard  as  well  as  Gray  were  present. 
Howard's  testimony  distinctly  and  positively  shows  two  sales  by  appel- 
lant at  two  separate  and  independent  times.  The  testimony  of  Gray 
and  Skipworth,  while  not  agreeing  in  every  detail,  substantially  affirms 
the  fact  to  be  that  there  was  only  one  sale  when  either  of  them  were 
present,  and  that,  at  a  time  when  both  were  together  with  the  witness 
Howard. 

As  stated  above,  in  the  case  in  which  appellant  was  convicted,  he  was 
charged  with  a  sale  of  intoxicating  liquors  to  J.  B.  Howard.  In  the 
present  case  the  charge  is  that  he  unlawfully  sold  intoxicating  liquors  to 
the  witness,  Ambrose  Skipworth.  In  this  state  of  the  proof,  the  court 
instructed  the  jury  as  follows:  "The  defendant  has  pleaded  specially 
that  he  has  heretofore  been  tried  and  legally  convicted  upon  the  accusa- 
tion as  herein  charged,  in  a  court  of  competent  jurisdiction,  to  wit:  in 
the  county  court  of  Grayson  County,  Texas,  and  evidence  has  been  in- 
troduced before  you  in  regard  to  said  plea.  You  are  charged  that  in 
order  to  sustain  said  plea,  you  must  be  satisfied  from  the  evidence  that 
the  offense  for  which  the  defendant  was  so  formerly  convicted  grew 
out  of  the  identical  transaction  involved  in  this  case;  that  is,  that  the 
transaction  growing  out  of  which  the  defendant  was  prosecuted  and  con- 
victed in  said  former  case  is  the  identical  transaction  upon  which  this 
prosecution  is  based,  and  the  burden  of  proof  is  on  the  defendant  to 
show  by  a  preponderance  of  the  evidence,  by  which  is  meant  the  greater 
weight  and  degree  of  credible  testimony,  that  said  transactions  were  one 
and  the  same.  If  you  are  so  satisfied  and  so  believe  from  the  evidence, 
then  the  form  of  your  verdict  will  be :  *We,  the  jury,  find  that  the  mat- 
ters alleged  in  the  defendant's  plea  of  former  conviction  are  true,'  and 
you  need  not  inquire  any  further  into  nor  render  or  return  any  further 
verdict  in  this  case."  This  was,  as  we  believe,  an  accurate  and  sufficient 
submission  of  this  issue.  The  proof  in  support  of  appellant's  plea  is 
confiicting.  The  jury  have  found  against  him,  and  in  deference  to  their 
finding,  we  must  hold  against  his  contention. 

There  were  numerous  bills  of  exception  taken  relating  to  matters  of 
evidence,  all  of  which  have  been  carefully  considered,  and  in  our  opinion 
there  was  no  error  in  the  action  of  the  court  in  respect  to  any  of  them. 

Finding  no  error  in  the  record,  the  judgment  of  the  lower  court  is 
in  all  things  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled,  February  19,  1908,  without  written 
opinion. — Reporter.] 
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J.  T.  SOUTHEBLAND  V.  ThE  StATB. 
No.  4067.     Decided  January  29,  1908. 

1.— Local  Option— Affldaylt— Information. 

Wliere  upon  trial  for  a  violation  of  the  local  option  law  the  affidavit  and  the 
information  were  according  to  approved  precedent,  there  was  no  error. 

2. — Same — ^Plea  of  Pormer  Acquittal — Evidence — ^Former  Conviction. 

Where  upon  trial  of  a  violation  of  the  local  option  law,  the  defense  interposed 
a  plea  of  former  acquittal,  and  the  evidence  showed  two  separate  sales  by  de- 
fendant, on  different  dates,  the  State  electing  to  prosecute  on  the  last  date;  and 
the  defense  introduced  a  judgment  of  acquittal  for  said  last  transaction;  where- 
upon the  State  to  counteract  such  judgment,  introduced  a  judgement  of  former 
conviction,  the  latter  not  being  connected  with  the  point  at  issue  in  the  case, 
and  being  unrelated  to  the  case,  the  same  was  reversible  error. 

8. — Same — ^Former  Acquittal. 

See  opinion  with  reference  to  remarks  by  the  court  on  the  question  of  former 
acquittal. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $50  and  thirty  days  confinement  in  the  county  jaiL 

McOrady  &  McMahon,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

EAMSEY,  Judge. — Appellant  was  charged  with  selling  intoxicating 
liquors  in  Fannin  County,  in  violation  of  the  local  option  law,  and  was 
convicted. 

The  aflBdavit  and  information,  we  think,  under  the  cases  of  Key  v. 
State,  37  Texas  Crim.  Rep.,  77,  and  Stephens  v.  State,  97  S.  W.  Rep., 
483,  are  good. 

There  are  a  number  of  exceptions  and  questions  raised  by  the  record, 
but  we  deem  it  necessary  to  do  no  more  than  discuss  one  question,  aptly 
presented  by  proper  bill,  and  arising  on  the  whole  case,  both  in  the  evi- 
dence and  on  the  charge  of  the  court.  The  complaint  in  the  case  charged 
appellant  with  a  sale  of  intoxicating  liquor  to  one  S.  L.  Price,  on  the 
31st  day  of  January,  1906.  Defendant  interposed,  among  other  things, 
a  plea  of  former  acquittal  of  the  offense  here  charged  against  him.  On 
the  trial  the  witness  Price  testified  to  two  sales  by  defendant,  one  of  one 
quart  of  whisky  on  January  31,  1906,  and  the  other  on  February  3,  1906, 
of  three  quarts  of  whisky.  In  this  condition  of  the  record  the  State, 
through  its  county  attorney,  elected  to  prosecute  for  the  sale  of  the  three 
quarts  of  whisky  on  February  3,  1906.  An  information  against  appel- 
lant, alleging  a  sale  of  intoxicating  liquors  to  the  witness  Price  on  Feb- 
ruary 3,  1906,  and  a  judgment  of  acquittal  bearing  date  October  10, 
lOOG,  were  offered  by  appellant.     E.  L.  Agnew,  then  county  attorney  of 
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Fannin  County,  testified  that  on  trial  of  defendant  in  cause  No.  6079, 
the  witness  Price  testified  that  he  bought  a  quart  of  whisky  of  appellant 
on  January  31,  1906,  and  also  that  he  bought  three  quarts  of  whisky  of 
appellant  on  February  3,  1906.  Touching  this  matter,  Mr.  Agnew  said 
he  (appellant)  testified  fully  about  both  transactions.  The  State  did 
not  elect  upon  which  transaction  it  would  rely  for  a  conviction.  It  was 
not  asked  to  elect.  "I  was  really  trying  him  for  the  one  quart  sale 
made  January  31,  1906."  To  meet  the  proof  of  former  acquittal,  the 
State  offered  in  evidence  the  judgment  of  conviction  in  cause  No.  6078, 
dated  April  5,  1906,  wherein  a  verdict  of  guilty  was  returned,  and  a 
judgment  of  conviction  entered  against  appellant.  This  last  judgment 
was  offered  after  the  argument  had  closed,  and  was  objected  to  for  this 
reason;  and  because,  as  stated  in  their  bill,  this  judgment  could  not  be 
considered  by  the  jury  as  evidence  against  defendant,  and  was  not  ad- 
missible for  any  purpose  at  any  time,  and  could  serve  no  lawful  purpose 
in  the  case.  The  court  overruled  the  objection  and  permitted  the  judg- 
ment to  be  read  in  evidence.  The  court  qualifies  the  bill  with  the  ex- 
planation that  the  evidence  was  admitted  on  the  part  of  the  State  to  meet 
the  issue  of  former  acquittal  raised  by  defendant.  We  quote  further 
the  qualifying  statement  of  the  trial  court :  ^*It  was  permitted  for  the 
purpose  of  enlightening  the  jury  as  to  the  disposition  of  case  charging 
sale  here  prosecuted  for;  and  at  the  time  it  was  admitted,  the  court 
expected  State  would  introduce  mandate  of  Court  of  Criminal  Appeals 
reversing  and  remanding  cause  on  account  of  defective  information,  and 
also  verbal  testimony  showing  that  the  appeal  in  cause  No.  6078  was 
pending  in  Court  of  Criminal  Appeals  at  the  time  defendant  was  found 
not  guilty  in  cause  No.  6079,  and  that  the  sale  prosecuted  in  this  cause 
(the  one  on  this  appeal)  was  the  same  as  the  one  alleged  in  cause  No. 
6078."  In  this  connection  it  should  be  stated  that  the  number  of  this 
cause,  as  appears  from  the  record  on  this  appeal,  is  6527.  It  is  doubt- 
ful, under  the  decision  in  the  case  of  Williams  v.  State,  35  Texas  Crim. 
Bep.,  183,  whether  this  evidence  should  have  been  admitted  at  this  stage 
of  the  proceeding.  There  was  no  evidence  at  all  connecting  the  convic- 
tion introduced  in  evidence  against  appellant  with  the  case  here  charged 
against  him.  It  needs  no  citation  of  authority  to  sustain  the  proposition 
that  the  admission  of  unrelated  judgments  of  conviction  against  a  de- 
fendant for  matters  other  than  that  of  which  he  stands  charged  are  with- 
out warrant  and  should  never  be  admitted.  For  this  error  the  case  must 
be  reversed  and  the  cause  remanded. 

There  is  some  confusion  and  obscurity  in  the  record,  but  as  we  view 
it,  in  view  of  the  testimony  of  the  then  county  attorney,  that  proof  of 
the  sales  on  both  January  31,  1906,  and  February  3,  1906,  to  the  witness 
Price,  was  fully  testified  to  by  him,  and  no  election  required  to  be  made 
by  the  county  attorney  as  to  which  one  of  the  acts  or  sales  to  be  relied 
upon,  that  a  general  judgment  of  acquittal  should  bar  further  prosecu- 
tion. As  there  is  some  doubt  in  our  minds,  how6ver,  as  to  just  what  the 
facts  are,  we  do  not  feel  called  on  definitely  to  decide  this  point. 
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For  the  errors  pointed  out^  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


Frank  Schwulst  v.  The  State. 

No.  4103.     Decided  January  29,  1908. 

1. — Blind  Tiger — ^Intoxicating  Liquors — ^Local  Option — Constitutional  Law. 

The  statute  defining  and  protiibiting  the  sale  of  intoxicating  liquors  by  means 
of  a  blind  tiger,  and  prescribing  a  higher  punishment  for  this  character  of  sale 
is  constitutional. 

8. — Same— Indictment — Name  of  Vendor — ^Principals — ^Aocomplloes. 

In  a  prosecution  for  selling  intoxicating  liquor  by  means  of  a  blind  tiger, 
where  the  indictment  charged  the  defendant  with  selling  liquor  to  another,  if  the 
evidence  showed  that  the  party  actually  selling  the  liquor,  who  was  masked,  was 
the  agent  of  defendant,  the  indictment  was  sustained,  which  charged  directly  that 
the  defendant  made  the  sale;  as  all  parties  in  misdemeanor  cases  are  principals, 
whether  they  are  in  fact  principals  or  accomplices.  Following  Houston  t.  State, 
13  Texas  Grim.  App.,  595;  Segar  v.  State,  40  Texas  Grim.  Rep.,  577. 

8. — Same — Statutes  Construed. 

See  opinion  with  reference  to  article  406,  Penal  Gode,  as  amended. 
4. — Same — ^Agency — ^Internal  Kevenne  License — Charge  of  Court — ^Evidenee. 

Where  upon  trial  for  selling  intoxicating  liquor  by  means  of  a  blind  tiger  in 
local  option  territory,  the  theory  of  the  State  was  that  the  masked  man  was  the 
agent  of  the  defendant  and  sold  the  liquor  as  such,  it  was  error  to  exclude  testi- 
mony  that  the  defendant  had  transferred  his  property  to  another  prior  to  the  sale 
of  liquor  by  the  masked  party;  and  this  although  defendant  had  taken  out 
internal  revenue  license  as  a  retail  liquor  dealer,  which  the  court  charged  as  a 
circumstance  bearing  on  defendant's  guilt 

5. — Same — ^Evidence — ^Internal  Kevenne  License. 

Upon  trial  for  selling  intoxicating  liquor  by  means  of  a  blind  tiger,  etc,  it 
was  error,  to  reject  the  testimony  of  the  defendant  that  he  had  conferred  with 
the  deputy  United  States  marshal  as  to  whether  he  could  use  said  license  to 
carry  on  another  business,  he  having  transferred  his  former  liquor  business  to 
another. 

6. — Same — ^Intoxicating  Liquor — ^Beer. 

Where  upon  trial  for  the  selling  of  intoxicating  liquor  by  means  of  a  blind 
tiger,  the  evidence  showed  the  sale  of  beer,  and  that  the  prosecutor  guessed  it 
was  intoxicating,  and  there  was  no  other  evidence  that  the  beverage  sold  was  in- 
toxicating, the  mere  fact  it  was  called  beer  was  insufficient  to  sustain  a  conviction. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  running  a  blind  tiger,  penalty,  a  fine  of 
$100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Wall,  for  appellant. — On  question  of  unconstitutionality  of 
law:  Holley  v.  State,  14  Texas  Crim.  App.,  505;  McMillan  v.  State,  18 
Texas  Crim.  App.,  375;  Keller  v.  State,  87  S.  W.  Bep.,  669;  Maseey  v. 
State,  92  S.  W.  Rep.,  1086;  Xinenger  v.  State,  25  Texas  Crim.  App., 
449;  Brown  v.  State,  42  S.  W.  Rep.,  554;  Stallworth  v.  State,  16  Texas 
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Crim.  App.,  345.  On  question  of  indictment :  Segars  v.  State,  40  Texas 
Crim.  Rep.,  677.  On  question  of  intoxicating  liquor:  Potts  v.  State, 
50  Texas  Crim.  Bep.,  368;  97  S.  W.  Rep.,  477;  Racer  v.  State,  73  S.  W. 
Rep.,  807.  On  question  of  blind  tiger:  Smith  v.  State,  57  S.  W.  Rep., 
815. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  under 
article  406  of  the  Penal  Code  for  selling  intoxicants  in  local  option  ter- 
ritory in  a  blind  tiger.  One  of  the  questions  raised  is  the  suflSciency  of 
the  indictment,  which  we  deem  unnecessary  to  discuss  specifically. 

We  think  the  statute  defining  and  prohibiting  the  sale  of  liquor  by 
means  of  a  blind  tiger  is  not  violative  of  a  constitutional  provision,  and 
it  is  within  the  power  of  the  Legislature  to  prohibit  sales  of  intoxicants 
in  this  manner,  and  prescribe  a  higher  punishment  for  this  character  of 
sale  than  is  provided  against  other  characters  of  sale. 

One  ground  of  the  motion  to  quash  is  predicated  upon  the  theory,  or 
idea,  that  the  name  of  the  seller  is  not  set  out  in  the  indictment.  This 
objection  is  not  well  taken.  The  pleading  charges  appellant  with  sell- 
ing to  John  Murphy.  The  evidence  introduced  by  the  State,  as  well 
as  that  by  the  defendant,  excludes  the  idea  that  he  in  fact  made  the 
sale,  but  that  the  sale  was  made  by  another  party  whose  face  was  cov- 
ered with  a  mask.  The  theory  of  the  prosecution  is  that  appellant 
owned  the  intoxicant,  shown  to  have  been  sold  by  the  party  wearing  the 
mask,  and  that  said  party  was  the  agent  and  employee  of  appellant  and 
as  such  made  the  sale.  If  the  State's  evidence  is  sufficient  to  show  that 
the  masked  party  was  the  agent  of  appellant  and  so  selling,  appellant 
would  be  equally  guilty  and  the  indictment  would  sufficiently  charge  the 
offense  by  alleging  directly  that  appellant  made  the  sale.  All  parties 
to  the  commission  of  offenses  known  as  misdemeanors,  are  principals, 
whether  they  are  in  fact  principals  or  accomplices.  Houston  v.  State, 
13  Texas  Crim.  App.,  595;  Winnard  v.  State,  30  S.  W.  Rep.,  555;  Rape 
V.  State,  34  Texas  Crim.  Rep.,  616 ;  Bogel  v.  State,  55  S.  W.  Rep.,  830 ; 
Buchanan  v.  State,  33  S.  W.  Rep.,  339 ;  Beuchert  v.  State,  37  Texas  Crim. 
Rep.,  506 ;  Segars  v.  State,  40  Texas  Crim.  Rep.,  577. 

Some  of  the  questions  for  revision  with  reference  to  the  matter  of 
seizure,  arrest,  etc.,  mentioned  in  said  article  406,  supra,  have  been  so 
modified  and  changed  by  recent  legislation,  that  even  if  they  were  raised 
on  the  face  of  this  indictment,  as  suggested  by  appellant,  we  would  deem 
it  unnecessary  to  consider  them  in  this  case.  In  fact,  we  do  not  be- 
lieve the  questions  are  in  the  case. 

It  became  a  serious  question  on  the  trial,  as  to  whether  or  not  the 
masked  party  selling  to  Murphy  was  the  agent  of  appellant  or  of  Ald- 
ridge.  Appellant  took  out  Internal  Revenue  License  in  July,  1906, 
which  supposedly  was  to  continue  for  twelve  months.  The  license 
authorizes!  him  to  sell  as  a  retail  liquor  dealer.     Aldridge  secured  the 
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same  character  of  license  in  February,  1907.  There  is  evidence  going  to 
show  that  he  bought  out  appellant^s  business  at  the  place  where  the  sale 
should  have  occurred,  prior  to  such  sale.  Also  it  is  shown  that  Ald- 
ridge's  license  was  posted  in  the  room  where  the  sale  should  have  oc- 
curred and  at  the  time;  and  the  contention  further  is,  that  appellant 
was  not  in  the  business  at  the  time  of  and  some  time  prior  to  the  sale, 
but  that  Aldridge  was.  The  court  charged  the  jury  that  the  issuance  of 
the  United  States  Internal  Revenue  License  to  the  defendant  as  a  retail 
liquor  dealer  for  the  year  ending  June  30,  1907,  was  admitted  as  a  cir- 
cumstance bearing  upon  whether  defendant  was  at  or  about  the  time 
alleged  in  the  indictment,  in  the  City  of  Sherman,  engaged  in  the  busi- 
ness of  a  retail  liquor  dealer.  He  also  charged  the  jury  that,  if  they 
should  find  that  Murphy  bought  the  liquor  as  alleged,  from  a  masked  or 
hooded  man,  in  the  Frisco  Hotel  building,  and  that  it  was  made  for 
and  with  the  consent,  and  under  the  direction  of  appellant,  etc.,  that 
appellant  would  be  guilty. 

There  is  some  evidence  going  to  show  that  appellant  had  sold  the 
business  in  question  to  Aldridge,  and  there  is  evidence  that  Aldridge  had 
taken  out  license  and  had  posted  same  in  the  room  where  this  transac- 
tion should  have  occurred.  Appellant  in  this  connection  offered  in 
evidence  a  contract  between  himself  and  Aldridge  in  reference  to  the 
transfer  of  this  business,  which  was  excluded  by  the  court.  We  are  of 
opinion  this  evidence  was  admissible.  If  appellant  could  show  that  he  had 
transferred  this  property  to  Aldridge  prior  to  the  sale  by  the  masked 
party,  it  was  a  very  strong  circumstance  indicating  that  he  was  not  the 
owner  or  interested  in  the  property  sold.  The  State's  case  was  one  of 
circumstantial  evidence,  and  all  the  testimony  excludes  the  idea  that 
appellant  in  person  Aade  the  sale  or  had  anything  to  do  with  it;  and 
in  fact,  there  is  no  contention  that  he  did.  If  the  masked  man  was  not 
the  agent  of  appellant,  but  the  agent  of  Aldridge,  and  appellant  had 
transferred  the  property  to  Aldridge,  prior  to  the  sale,  he  was  entitled 
to  show  this  to  the  jury  as  a  means  of  meeting  whatever  case  the  State 
had  sought  to  make  along  this  line. 

Appellant  offered  to  prove  by  a  deputy  United  States  marshal  that 
after  he  had  sold  appellant  the  license  he  had  conferred  with  this  officer 
in  seeking  certain  information  with  reference  to  whether  he  could  use 
the  license  that  he  had  obtained  from  the  United  States  government  to 
carry  on  another  business,  or  whether  by  reason  of  the  transfer  of  the 
business,  his  license  had  become  worthless  and  could  not  be  further  used. 
Without  going  into  details  in  regard  to  testimony,  we  are  of  opinion  that 
it  was  admissible,  as  a  circumstance,  although  he  may  have  ascertained 
the  same  fact  on  an  investigation  of  the  law.  This  conversation  occurred 
after  the  transfer  of  the  property  to  Aldridge  and  the  inference  is  that 
appellant  was  investigating  the  matter  with  reference  to  using  his  license 
in  setting  up  another  business. 

Appellant  was  charged  with  selling  intoxicating  liquors  in  a  blind 
tiger  to  John  Murphy.    John  Murphy  testified  that  he  bought  of  a 
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masked  man,  whom  he  did  not  know,  and  that  his  identity  was  concealed 
by  reason  of  the  mask ;  that  he  called  for  beer ;  that  the  seller  made  no 
reply,  but  handed  out  what  witness  supposed  was  beer  and  he  drank  it; 
that  he  made  several  purchases  the  same  day  from  the  party,  and  it  was 
the  only  day  on  which  he  made  any  purchases  in  that  building  and 
that  this  was  in  March  or  April.  In  regard  to  the  intoxicating  properties 
of  the  article  purchased,  he  said,  ^T  guess  it  was  intoxicating.'^  This 
is  the  entire  evidence  in  regard  to  the  intoxicating  properties  of  the 
article  bought  by  Murphy,  the  alleged  purchaser.  This  is  hardly  suf- 
ficient. We  have  held  in  several  cases,  among  them,  Potts  v.  State,  50 
Texas  Crim.  Bep.,  368;  97  S.  W.  Rep.,  477,  and  Bacer  v.  State,  73  S.  W. 
Bep.,  807,  that  it  was. not  a  violation  of  the  law  to  sell  beer,  unless  the 
beer  was  shown  to  be  an  intoxicant.  In  fact,  the  local  option  law  is 
confined  to  the  prohibition  of  the  sale  of  intoxicants  in  the  local  option 
territory.  Upon  another  trial  the  evidence  ought  to  be  made  suflBciently 
clear  to  warrant  the  inference  that  the  beverage  sold  was  an  intoxicant  to 
justify  a  verdict  of  guilty. 

Without  going  into  detail  of  the  various  questions  raised,  those  passed 
upon,  we  think,  are  sufficient  to  indicate  to  the  trial  court  the  theory 
upon  which  the  case  should  be  tried.  As  we  understand,  the  remaining 
questions  are  but  incidental  to  those  discussed. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Will  Arnold  v.  The  State. 

No.  4186.     Decided  January  29,  1908. 

1. — ^Looal  Option — ^Indictment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment  fol- 
lowed the  approved  form,  the  same  was  sufficient. 

S. — Same — Sale — Snfflciency  of  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  prosecutor  paid  another  person  for  the  whisky,  in  the  morning,  and  received 
it  from  the  hands  of  defendant  in  the  evening  of  the  same  day,  prosecutor  not 
having  seen  defendant  in  the  morning,  the  testimony  was  sufficient  to  sustain  a 
conviction. 

Appeal  from  the  County  Court  of  Johnson.  Tried  helow  before  the 
Hon.  P.  E.  Adams.    - 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

A.  8.  Bledsoe,  for  appellant. — On  question  of  sale  and  principal: 
Roundtree  v.  State,  10  Texas  Crim.  App.,  110;  Welch  v.  State,  3  Texas 
Crim.  App.,  413;  Bennett  v.  State,  34  S.  W.  Rep.,  936;  article  76,  Penal 
Code,  and  article  765,  Code  Criminal  Procedure. 
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F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — In  this  case  the  appellant  was  convicted  in  the 
county  court  of  Johnson  County  for  unlawfully  selling  intoxicating 
liquors  in  violation  of  the  local  option  law. 

Under  the  authority  of  Stephens  v.  State,  97  S.  W.  Eep.,  483,  we  hold 
the  indictment  good. 

The  testimony  of  John  Hall,  the  prosecuting  witness,  showed  that  he 
obtained  a  pint  of  whisky  in  Johnson  County,  Texas,  about  the  8th  day 
of  December,  1906;  that  on  the  day  he  got  the  whisky  he  went  to  a 
lunch  counter  in  Cleburne,  about  9  or  10  o'clock,  in  the  morning,  where 
he  saw  one  Will  Cooley,  from  whom  he,  in  person,  purchased  the  whisky ; 
that  be. gave  Cooley  50  cents,  and  closed  the  door;  that  while  he  was 
standing  there,  waiting  for  his  whisky,  some  officers  came  in  front  of  the 
building,  and  he  did  not  wait  any  longer,  but  came  out  of  the  front  of 
the  building  and  went  away;  that  he  went  back  to  that  place  some- 
time between  five  and  six  o'clock  in  the  afternoon;  and  that  as  he  en- 
tered, the  defendant  said  to  him :  "Hall,  here  is  your  whisky,"  and  that 
appellant  handed  him  a  pint  of  whisky,  which  he  took  and  put  in  his 
pocket,  and  went  away.  He  testified  that  when  he  gave  the  money  to 
Cooley  in  the  morning  to  pay  for  the  whiskey;  that  he  did  not  see  the  de- 
fendant there  at  that  time,  and  saw  no  one  except  Will  Cooley,  and  did 
not  see  appellant  until  some  four  or  five  o'clock  in  the  evening.  This 
was  all  the  testimony  in  the  case,  except  record  evidence  showing  a 
valid  election  in  Johnson  County  prohibiting  the  sale  of  intoxicating 
liquors,  and  due  publication  thereof.  The  charge  of  the  court  submitted 
the  issue  fairly  to  the  jury.  This  is  essentially  a  fact  case.  We  hold 
the  evidence  to  be  sufficient  to  sustain  the  verdict,  and  the  judgment  of 
conviction.  Finding  no  error  in  the  record,  the  judgment  of  the  lower 
court  is  in  all  things  affirmed. 

Affirmed. 


Rice  Williams  v.  The  State. 

Uo.  4177.     Decided  January  29.  1908. 

1. — ^looal  Option — ^Indictment — ^Election,  Kesnlt  of. 

Where  upon  trial  for  violation  of  the  local  option  law,  the  indictment  charged 
that  the  defendant  did  then  and  there  unlawfully  sell  intoxicating  liquors  to 
prosecutor,  after  the  qualified  voters  of  the  county  had  determined  at  an  election 
held  in  accordance  with  the  laws  of  the  State  of  Texas  that  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  therein,  and  after  the  commissioners  court  of 
said  county  had  made  an  order  prohibiting  the  sale  of  intoxicating  liquors  in  said 
county,  and  after  said  order  had  been  published  according  to  law,  was  sufficient 
on  motion  to  quash.    Following  Stephens  v.  State,  97  S.  W.  Rep.,  483. 

9.— Same— Bill  of  Exceptions— Argument  of  Counsel. 

Where  upon  appeal  from  a  conviction  of  violating  the  local  option  law,  the  bill 
of  exceptions  disclosing  the  objection  to  the  argument  of  State's  counsel  was 
neither  signed  nor  approved  by  the  trial  judge  it  could  not  be  considered. 
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3. — Same — Buffloienoy  of  Sridenoe. 

Where  upon  trial  for  a  ylolation  of  the  local  option  law,  the  evidence  was  con- 
flicting, and  the  Jury  settled  the  conflict  against  the  defendant,  the  verdict  will 
not  be  disturbed. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  F.  E.  Adams. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty^  a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Odell  £  Johnson,  for  appellant. — On  question  of  indictment :  Games 
V.  State,  60  Texas  Crim.  Bep.,  282;  17  Texas  Ct.  Bep.,  526,  and  cases 
cited  in  opinion;  also,  Youngman  v.  State,  38  Texas  Crim.  Bep.,  459; 
43  S.  W.  Bep.,  519 ;  Stewart  v.  State,  35  Texas  Crim.  Bep.,  391. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Johnson  County  for  unlawfully  selling  intoxicating  liquors  in  viola- 
tion of  the  local  option  law. 

There  are  no  bills  of  exception  in  the  record,  except  those  questioning 
the  validity  of  the  local  option  election,  and  the  only  questions  of  con- 
sequence arising  are  the  motion  of  counsel  for  defendant  to  quash  the 
indictment,  and  his  objection  to  the  orders,  judgments  and  entries  in  the 
commissioners  court  of  Johnson  County,  touching  the  prohibition  elec- 
tion in  said  county  and  the  steps  thereafter  taken  to  make  the  result 
of  said  election  effective.  Complaint  is  made  in  the  motion  that  the 
indictment  is  defective  in  that  it  is  not  distinctly  averred  that  the  com- 
missioners court  declared  the  result  of  the  election  held  in  said  county 
on  April  7,  1904,  by  an  order  of  said  court  declaring  the  result  as  re- 
quired by  law.  To  sustain  this  contention  reliance  is  had  upon  the  prop- 
osition substantially  that  the  indictment  must  allege  that  the  result  of 
the  election  was  declared  by  the  commissioners  court,  having  in  mind 
evidently  the  cases  of  Boone  v.  State,  10  Texas  Crim.  App.,  418 ;  Akin 
V.  State,  14  Texas  Crim.  App.,  142 ;  Donaldson  v.  State,  15  Texas  Crim. 
App.,  25 ;  and  Stallworth  v.  State,  18  Texas  Crim.  App.,  378.  It  should, 
in  fairness,  be  stated  that  the  language  of  many  of  the  early  decisions 
of  this  court  would  seem  to  lend  strong  support  to  appellant^s  contention. 
However,  in  the  recent  case  of  Stephens  v.  State,  97  S.  W.  Bep., 
483,  appealed  from  Johnson  County,  almost  the  identical  question 
here  raised  was  ruled  adversely  to  the  contention  of  appellant.  In 
that  case  the  indictment  read  as  follows:  ^'Said  Charley  Stephens 
did  then  and  there  unlawfully  sell  intoxicating  liquors  to  J.  A.  Hill 
after  the  qualified  voters  of  said  county  had  determined  at  an  elec- 
tion  held  in  accordance  with  the  laws  of  the  State  of  Texas,  that  the  sale 
of  intoxicating  liquors  should  be  prohibited  in  said  county,  and  after 
the  commissioners  court  of  said  county  had  made  an  order  prohibiting 
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the  sale  of  intoxicating  liquors  in  said  county,  and  after  said  order  had 
been  published  according  to  law/'  The  indictment  in  this  case  is  a  faith- 
ful reproduction,  indeed  almost  a  literal  copy  of  the  indictment  con- 
sidered in  the  Stephens  case,  supra.  In  the  last  named  case  the  validity 
of  said  indictment  was  raised  by  motion  in  arrest  of  judgment;  but  it 
is  not  believed  that  additional  force  can  be  lent  to  the  objection  by  the 
mere  change  in  form  or  manner  in  which  it  is  presented.  Passing  on 
this  identical  question  in  the  Stephens  case.  Judge  Henderson  said: 
^^While  there  is  no  direct  averment  of  the  fact  that  the  commissioners 
court  had  declared  the  result,  it  is  shown  that  the  voters  had  determined 
in  favor  of  prohibition  as  to  the  sale  of  intoxicating  liquors,  and  that  the 
commissioners  court  had  made  an  order  prohibiting  the  sale  of  intoxi- 
cating liquors,  which  embraced  the  proposition  that  they  had  declared  the 
result.  There  was  no  error  in  the  action  of  the  court  in  this  regard.'* 
In  view  of  this  decision  we  do  not  feel  ourselves  at  liberty  to  institute 
a  new  rule  unless  we  were  clear  that  the  Stephens'  decision  did  not  cor- 
rectly decide  the  law  of  the  case. 

Complaint  is  made  of  the  alleged  misconduct  of  the  county  attorney 
in  his  closing  address  to  the  jury,  but  what  purports  to  be  a  bill  of  ex- 
ceptions contained  in  the  record  is  neither  signed  nor  approved  by  the 
trial  judge,  and  cannot,  therefore,  be  considered. 

The  proof  in  the  case  is  conflicting.  The  prosecuting  witness,  John 
Hall,  testifies  distinctly  that  on  the  10th  day  of  January,  1907,  he  got  a 
half  pint  of  whisky  from  appellant.  Rice  Williams,  for  which  he  paid 
him  25  cents.  This  is  denied  by  Williams,  who  testifies  that  some  time 
near  the  day  mentioned  by  prosecuting  witness  he  gave  him  some  whisky; 
that  Hall  at  the  time  was  drunk,  and  he  never  sold  Hall  any  whisky 
in  his  life.  In  addition  to  this  appellant  introduced  two  witnesses, 
Ferguson  and  Matteson,  both  of  whom  testified  to  their  acquaintance 
with  Hall  for  many  years,  and  that  his  general  reputation  for  truth  and 
veracity  in  the  community  in  which  he  lived  was  bad.  It  appears  that 
Hall  had  resided  in  Cleburne  and  Johnson  County  most  all  the  time  for 
almost  thirty-two  years.  Whatever  view  personally  we  are  inclined  to 
take  of  the  credibility  of  the  witnesses,  we  are  not  at  liberty  under  the 
well  settled  rules  of  this  court  to  disturb  the  verdict  of  the  jury  affirm- 
ing appellant's  guilt. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Afftrmed. 


Charley  Peacock  v.  The  State. 

No.  4007.     Decided  January  29,  1908. 

1. — Assault  to  Murder — ^Evidence  Res  Gestae — ^Declarations  of  Third  Party. 

Upon  trial  for  assault  with  intent  to  murder,  the  court  erred  in  admitting  in 
evidence  the  declarations  of  third  parties  not  connected  with  the  offense,  with 
reference  to  a  certain  knife  which  was  found  immediately  after  the  difficulty,  and 
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ncnr  the  scene  thereof,  and  which  was  chiimed  by  one  of  the  parties  and  handed 
to  him.  This  was  not  res  gestae.  Following  Casey  v.  State,  50  Texas  Crim. 
Rep.,  392 ;  17  Texas  Ct  Rep.,  168. 

2. — Same — Charge  of  Court — ^Aggravated  Assault — Serious  Bodily  Injury. 

Where  upon  trial  for  assault  with  intent  to  murder,  there  was  no  evidence  of 
any  description  of  the  instrument  used  in  the:  assault,  or  that  the  same  was  so 
used  as  to  inflict  serious  bodily  injury,  it  was  error  in  the  court  to  charge  that  if 
defendant  committed  an  unlawful  assault  upon  prosecutor  by  the  use  of  means 
calculated  to  inflict  great  bodily  injury,  to  convict  defendant  of  aggravated 
assault. 

8. — Same — Charge  of  Court — Simple  Assault— Deadly  Weapon. 

Where  upon  trial  for  assault  with  intent  to  murder  there  was  no  evidence  that 
the  pistol  used  by  the  defendant,  when  used  as  a  bludgeon  and  not  as  a  firearm, 
was  a  deadly  weapon,  or  was  calculated,  when  so  used,  to  inflict  great  bodily 
injury,  the  court  should  have  charged  on  simple  assault,  and  a  failure  to  do  so 
was  reversible  error.  Following  Pierce  v.  State,  21  Texas  Crim.  App.,  540; 
Hext  V.  State,  48  Texas  Crim.  Rep.,  576 ;  14  Texas  Ct.  Rep.,  252. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  the 
Hon.  0.  L.  Loekett. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
$25. 

The  opinion  states  the  case. 

Odell  &  Johnson,  for  appellant. — Upon  question  of  admitting  decla- 
ration of  third  parties,  counsel  cited  cases  mentioned  in  the  opinion. 
Upon  question  of  deadly  weapon :  Branch  v.  State,  35  Texas  Crim.  Eep., 
304;  33  S.  W.  Eep.,  356;  Pierce  v.  State,  21  Texas  Crim.  App.,  540. 
On  question  of  premeditated  design,  Kelley  v.  State,  12  Texas  Crim. 
App.,  245.  On  question  of  simple  assault:  Pierce  v.  State,  21  Texas 
Crim.  App.,  540;  Wilson  v.  State,  15  Texas  Crim.  App.,  150:  Hext  y. 
State,  48  Texas  Crim.  Eep.,  576 ;  14  Texas  Ct.  Eep.,  252. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — Appellant  in  this  case  was  charged  by  indict- 
ment with  the  offense  of  assault  with  intent  to  murder  one  C.  A.  Bevill. 
The  indictment  did  not  set  out  the  means,  manner  or  instrument  with 
which  such  assault  was  made.  On  trial  the  defendant  was  convicted 
of  an  aggravated  assault  and  his  punishment  assessed  at  a  fine  of  $25, 
and  confinement  in  the  county  jail  for  a  term  of  thirty  days. 

Many  errors  are  assigned  and  grounds  advanced  why  this  judgment 
should  be  set  aside,  but  in  view  of  the  disposition  we  have  concluded  to 
make  of  the  case,  it  seems  unnecessary  to  notice  more  than  the  first, 
second  and  fifth  assignments  of  error. 

It  appears  from  the  evidence,  briefly,  that  appellant  was  a  barber 
living  in  the  City  of  Cleburne,  and  that  the  prosecuting  witness,  Bevill, 
was  engaged  in  said  city  in  the  meat  market  business,  and  in  buying  and 
trading  cattle  and  other  live  stock.  In  December,  1905,  Bevill  sold  to 
defendant  some  lard,  etc.,  amounting  in  value  to  about  the  sum  of  $11. 
In  January  afterwards,  the  defendant  sold  to  the  witness  Bevill  a  cow. 
Vol.  52  Crim.— 28 
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as  claimed,  for  the  sum  of  $21,  leaving  a  balance  due  appellant  the  sum 
of  $9  or  $10.  On  the  day  of  the  diflSculty,  and  soon  after  the  sale  of 
the  cow,  defendant  went  to  the  market  square,  where  the  witness  Bevill 
was,  for  the  purpose,  as  claimed  by  him,  of  collecting  the  sum  so  due 
him,  and  accosted  the  witness  with  the  suggestion  that  they  settle  up, 
which  implied,  if  it  was  not  by  express  request,  that  Bevill  pay  him  the 
sum  claimed  to  be  due.  From  this  point,  the  testimony  is  radically  at 
variance.  The  defendant  claimed  that  before  he  made  any  sort  of  an 
assault  on  the  witness  Bevill,  that  he,  Bevill,  had  made  a  demonstration 
to  assault  him,  appellant.  Bevill's  contention  was  that  the  assault  by 
appellant  was  wholly  unprovoked ;  that  he  had  made  no  demonstration  to 
strike  or  injure  appellant.  The  proof  tends  strongly  to  support  the  de- 
fendant's contention  that  the  shot  which  was  fired  resulted  from  a  blow 
on  the  head  of  the  witness  by  the  pistol  in  the  hands  of  appellant.  It 
does  not  appear  from  the  testimony  that  Bevill  was  seriously  injured, 
nor  is  there  any  description  of  any  kind  anywhere  in  the  record  of  the 
pistol  being  used  by  the  accused.  There  was  a  sharp  conflict  on  the 
issue  of  self-defense,  appellant  claiming  that  Bevill  drew  his  knife  from 
his  pocket,  and  seeing  it,  and  in  self-defense  he  took  his  pistol  from  his 
pocket  and  struck  Bevill  over  the  head  with  it.  This  brief  statement,  we 
think,  is  suflScient  to  a  proper  understanding  of  the  opinion. 

Appellant  contends  that  the  court  erred  in  permitting  the  State  to 
prove  by  the  witness  Souther  that  a  knife  which  was  found  and  picked  up 
by  said  witness  immediately  after  the  difficulty,  and  near  the  place  where 
the  defendant  and  assaulted  party  were  standing  at  the  time  thereof,  was 
turned  over  to  a  boy  by  the  name  of  Mosely,  and  that  said  Mosely,  in  the 
absence  of  defendant,  claimed  said  knife  as  his  own.  The  witness 
Souther  testified,  in  effect,  that  he  picked  up  the  knife  near  where  the 
parties  were  standing,  and  very  shortly  after  that  he  turned  the  knife 
over  to  Mosely  for  the  reason  that  said  Mosely  claimed  the  knife  as  his 
own.  This  was  objected  to  because  it  was  immaterial  and  was  intro- 
ducing hearsay  testimony  and  an  act  of  the  witness  Souther,  which  was, 
as  to  the  defendant,  an  opinion  and  conclusion  merely;  that  it  was  not 
a  part  of  the  res  gestae;  and,  in  effect,  introduced  in  evidence  the  asser- 
tions of  the  boy  Mosely  that  the  knife  was  his,  when  the  witness  Mosely 
had  not  been  accounted  for  or  produced  on  the  trial.  It  is  claimed  that 
this  is  an  indirect  method  of  permitting  the  State  to  explain  away  the 
physical  facts  and  circumstances  corroborating  the  defendant,  and  which 
tended  to  establish  his  theory  of  the  case,  by  purely  hearsay  and  opinion 
evidence  as  to  the  ownership  of  the  knife,  consisting  of  the  claim  of 
Mosely  and  the  act  of  the  witness  Souther  in  recognition  of  same,  de- 
livering up  the  knife  as  his  (Mosely's)  property.  That  this  testimony 
was  not  admissible  as  a  part  of  the  res  gestae,  under  the  case  of  Casey  v. 
State,  60  Texas  Crim.  Bep.,  392 ;  17  Texas  Ct.  Rep.,  168,  does  not,  we 
think,  admit  of  doubt.  In  that  case  it  was  proposed  to  prove  as  a  res 
gestae  statement,  the  declarations  of  a  boy,  Ry  Casey,  occurring  on  the 
sidewalk  in  front  of  the  building  where  the  killing  occurred,  and  within 
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fifteen  feet  of  the  immediate  place  of  the  killing,  and  about  one  and  a 
half  minutes  after  the  killing,  while  said  boy  was  greatly  agitated  and 
crying.  In  that  case  the  court  say:  '^Declarations  of  the  bystanders 
are  not  admissible  as  res  gestae.  There  is  no  evidence  that  By  Casey  was 
a  particeps  criminis  to  the  crime  at  all,  but  was  merely  present,  and  his 
father  jerked  the  gun  out  of  his  hand  and  killed  deceased  with  it."  See 
also  Powers  v.  State,  23  Texas  Crim.  App.,  42.  On  general  principles, 
and  in  the  light  of  these  authorities,  this  testimony  seems  to  have  been 
clearly  inadmissible,  nor  can  we  say  that  it  could  not  and  did  not  injure 
appellant. 

Complaint  is  made  by  appellant's  second  assignment  of  error,  that  the 
court  erred  in  the  twentieth  paragraph  of  his  charge,  in  the  second  sub- 
division thereof,  wherein  the  court  instructs  the  jury  with  reference  to 
the  commission  of  assault  with  premeditated  design  by  means  calculated 
to  inflict  great  bodily  injury.  The  twentieth  paragraph  of  the  court's 
charge  is  as  follows :  "Now  bearing  in  mind  the  foregoing  instructions, 
you  are  charged  that,  if  you  have  found  from  the  evidence  that  the  de- 
fendant is  not  guilty  of  an  assault  with  an  intent  to  murder,  and  you 
have  not  acquitted  the  defendant  on  his  plea  of  self-defense  against  an 
unlawful  attack  reasonably  producing  a  rational  fear  or  expectation  of 
death  or  seyious  bodily  injury,  as  hereinafter  charged,  and  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defendant  on  or 
about  the  time-  alleged  in  the  indictment,  in  the  County  of  Johnson,  and 
the  State  of  Texas,  unlawfully  with  a  pistol,  which  was  a  deadly  weapon 
and  well  calculated  and  likely  to  produce  death  from  the  inanner  of  its 
use,  and  the  defendant  under  the  influence  of  sudden  passion  arising 
from  an  adequate  cause,  but  neither  justified  nor  excused  by  law,  did 
make  an  assault  upon  C.  A.  Bevill  with  a  pistol,  under  such  circum- 
stances as  if  said  Bevill  had  been  killed,  the  offense,  if  any,  would  have 
been  manslaughter  as  hereinbefore  defined  and  explained;  or  (2)  If 
you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant on  or  about  the  date  alleged  in  the  indictment,  in  the  County  of 
Johnson  and  the  State  of  Texas,  with  a  premeditated  design,  committed 
an  unlawful  assault  and  battery  upon  the  said  Bevill,  by  the  use  of 
means  calculated  to  inflict  great  bodily  injury,  then  in  either  event,  if 
you  so  find  you  will  find  the  defendant  guilty  of  an  aggravated  assault 
and  battery,  and  assess  his  punishment  at  a  fine  of  not  less  than  $25  and 
not  more  than  $1,000,  or  by  imprisonment  in  the  county  jail  for  any 
time  not  less  than  one  month  nor  more  than  two  years,  or  by  both  such 
fine  and  imprisonment." 

This  in  the  second  clause,  clearly  authorizes  the  jury  to  find  the  de- 
fendant guilty  of  an  aggravated  assault,  if  they  believed  that  the  attack 
on  the  witness  Bevill  was  made  by  the  use  of  means  calculated  to  inflict 
great  bodily  injury.  In  view  of  the  utter  absence  of  any  description 
at  all  of  the  pistol,  or  that  one  might  or  could  inflict  serious  bodily  in- 
jury with  it,  used  as  a  bludgeon,  this  charge  should  not  have  been  given. 
See  Branch  v.  State,  35  Texas  Crim.  Bep.,  304;  33  S.  W.  Bep.,  356; 
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Pierce  v.  State,  21  Texas  Crim.  App.,  540 ;  and  Kelley  v.  State,  12  Texas 
Crim.  App.,  245. 

It  is  urged  that  the  court  erred  in  not  charging  and  in  failing,  in  the 
light  of  the  evidence,  to  charge  upon  the  issue  of  simple  assault,  for  that 
there  was  no  evidence  that  the  pistol  used  by  the  defendant,  when  used 
as  a  bludgeon  and  not  as  a  firearm,  was  a  deadly  weapon,  or  was  calcu- 
lated when  so  used  to  inflict  great  bodily  injury.  We  think  that  this 
assignment  must  also  be  sustained.  The  great  weight  of  the  testimony 
tended  strongly  to  show  that  appellant  struck  the  witness  Bevill  on  the 
head  with  the  pistol,  and  that  the  pistol  was  discharged  at  the  time  as  a 
result  of  the  blow.  The  witness  Bevill  testified,  in  respect  to  this  mat- 
ter, as  follows:  "The  pistol  was  laid  on  my  head  like  that  (indicating 
with  his  fiAger) .  It  seemed  to  me  that  it  fired  about  the  time  it  struck 
me.  I  do  not  know  what  part  of  the  gun  struck  me.  It  struck  me  right 
on  my  ear,  on  the  right  side  of  my  head,  near  the  front."  Appellant  on 
this  question  testified  as  follows :  "I  did  not  fire  the  pistol  at  him.  I 
hit  him  with  it,  because  I  thought  he  was  going  to  try  to  cut  me. 
I  thought  I  could  knock  him  off  as  he  came  at  me.  I  was  not  trying  to 
shoot  him.  I  could  have  shot  him  if  I  wanted  to."  As  we  interpret  it, 
thf  witnesses  for  both  the  State  and  defendant,  who  saw  this  part  of  the 
difficulty,  testified  that  the  defendant  struck  the  witness  Bevill  over  the 
head  with  the  pistol,  and  that  it  fired  at  the  time  he  struck  him.  There 
being  no  evidence  in  the  record  describing  the  pistol  by  weight  or  other- 
wise, and  nothing  to  indicate  whether  when  used  as  a  bludgeon,  it  would 
be  a  deadly  weapon  or  one  calculated  to  inflict  great  bodily  injury,  it  be- 
came the  imperative  duty  of  the  court  to  submit  the  issue  of  simple  as- 
sault. If  the  pistol  when  used  as  a  weapon  with  which  to  strike  was 
not  a  deadly  weapon,  or  not  one  calculated  when  so  used  to  inflict  great 
bodily  injury,  certainly,  in  the  absence  of  proof  that  serious  bodily  in- 
jury was  in  fact  inflicted,  the  appellant  would  be  guilty  of  no  greater 
offense  than  that  of  simple  assault.  In  the  well  considered  case  of 
Pierce  v.  State,  21  Texas  Crim.  App.,  540,  Judge  Willson,  in  a  case 
somewhat  similar,  says:  "Theret  is  evidence  tending  to  show  that  de- 
fendant was  striking  or  attempting  to  strike  the  injured  party  with  a 
pistol,  when  the  pistol  was  accidentally  discharged,  whereby  the  injury 
complained  of  was  inflicted.  If  the  pistol  was  used  by  the  defendant 
to  strike  with  only,  the  assault  would  not  be  aggravated  unless  the  evi- 
dence showed  that  when  used  in  that  manner  it  was  a  deadly  weapon ;  or 
that,  by  means  of  such  use  serious  bodily  injury  had  been  inflicted;  or 
that  the  assault  was  committed  with  premeditated  design,  and  by  the 
use  of  means  calculated  to  inflict  great  bodily  injury.  (Penal  Code, 
article  496.)  There  is  no  proof  establishing  either  of  these  conditions. 
There  is  no  proof  that  the  pistol  was  a  deadly  weapon  when  used  to 
strike  with,  and  in  the  absence  of  such  proof  it  would  be  presumed  that 
it  was  not  that  character  of  weapon  when  so  used.  When  a  gun  or  pistol 
is  used  to  strike  with,  it  is  not  necessarily  a  deadly  weapon,  but  would 
be  such  or  not,  according  to  its  size,  or  the  manner  of  using  it,  and  its 
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character  is  usually  to  be  determined  by  the  jury.  (Hunt  v.  State,  6 
Texas  Crim.  App.,  6G3;  Wilson  v.  State,  15  Texas  Crim.  App.,  150.) 
If,  therefore,  the  pistol  when  used  to  strike  with  was  not  a  deadly 
weapon,  and  while  being  so  used  was  accidentally  discharged,  whereby 
serious  bodily  injury  was  inflicted,  and  if  the  assault  was  not  committed 
with  premeditated  design  and  by  the  use  of  means  calculated  to  inflict 
serious  bodily  injury,  and  if  no  serious  bodily  injury  was  inflicted  by 
striking  with  the  pistol,  then  such  assault  would  be  of  no  higher  grade 
than  a  simple  assault." 

While  not  referred  to  by  name,  the  doctrine  of  the  Pierce  case  is 
directly  afiirmed  in  the  recent  case  of  Hext  v.  State,  48  Texas  Crim.  Eep., 
576 ;  14  Texas  Ct.  Eep.,  252,  wherein  Judge  Davidson,  speaking  for  the 
court,  uses  the  following  language :  "In  the  first  difficulty  in  the  house 
somebody  had  knocked  appellant  down.  The  conviction  was  aggravated 
assault.  The  indictment  having  charged  the  knife  to  be  a  deadly 
weapon,  as  the  cause  of  aggravation  by  which  the  assault  was  raised 
above  that  of  simple  assault,  it  was  necessary  for  the  evidence  to  show 
that  the  knife  was  a  deadly  weapon ;  otherwise,  the  assault  would  be  no 
more  than  a  simple  assault,  if  in  fact  an  assault  was  committed.  The 
evidence  failing  to  show  the  knife  was  a  deadly  one,  a  conviction  for  the 
aggravated  assault  cannot  be  maintained.  In  this  connection  two  things 
are  patent  from  this  testimony:  (1)  That  no  one. saw  a  knife  in  the 
hands  of  appellant,  and  (2)  that  no  witness  undertook  to  testify  in  re- 
gard to  the  kind  of  weapon  appellant  had.  It  may  or  may  not  have  been 
a  knife.  If  it  was  not  a  knife,  then  an  acquittal  should  have  followed, 
because  the  means  of  assault  charged  was  not  a  knife.  If  it  was  a  deadly 
weapon,  the  aggravated  nature  of  the  case  might  have  been  sustained.  If 
it  was  not  a  deadly  weapon,  but  a  knife,  a  simple  assault  might  be  sus- 
tained. But  in  order  to  sustain  either  phase  of  assault  it  must  be  shown 
-that  the  knife  was  used,  for  this  was  the  means  by  which  the  assault  is 
alleged  to  have  been  committed.  Appellant  asked  a  special  instruction 
to  the  effect  that,  unless  the  State  could  prove  the  assault  was  with  a 
knife,  even  a  simple  assault  could  not  be  sustained.  This  was  refused 
and  erroneously  so.*' 

In  the  light  of  these  decisions  and  principles  here  announced,  as  ap- 
plied to  the  testimony,  appellant  was  entitled  to  a  charge  on  simple 
assault. 

There  are  a  number  of  other  matters  criticised  and  complained  of  by 
appellant,  but  we  think  what  we  have  said  is  all  that  is  necessary  to  a 
proper  trial  of  the  case. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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EwiNQ  IsoM  V.  The  State. 

No.  4004.     Decided  January  29,   1908. 

Looal  Option — ^Evidence — ^Intoxicating  liquors. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit  testi- 
mony that  the  prosecuting  witnesses  were  arrested  and  fined  for  drunkenness,  after 
having  been  in  defendant's  place  of  business,  to  show  that  the  drinks  sold  by 
defendant  were  intoxicating;  as  presented  in  the  record  of  this  case,  as  it  ap- 
peared that  the  witnesses  also  obtained  liquor  elsewhere. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $75  and  confinement  of  thirty  days  in  the  county  jail. 

The  opinion  states  the  case. 

James  H.  Lyday  and  Hous  Lee,  for  appellant. 

F.  e7.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Fannin  County  for  unlawfully  selling  intoxicating  liquors  in  violation 
of  the  local  option  law. 

The  judgment  of  the  court  below  is  reversed  for  the  error  of  the  court 
below  in  admitting  the  testimony  of  the  witness  McKee  of  the  arrest 
of  one  Merrill  on  the  sidewalk  in  Bonham,  for  drunkenness.  Also  for 
error  of  the  court  in  admitting  the  testimony  of  the  witness  Browning 
as  to  the  arrest  of  one  Gilliam  at  White's  restaurant.  McKee  testified, 
in  substance,  that  on  the  18th  day  of  March,  1907,  he  arrested  one  Mer- 
rill on  the  sidewalk  in  Bonham  for  drunkenness ;  that  he  put  Merrill  in 
the  calaboose,  and  that  next  day  he  came  out,  pleaded  guilty  and  was 
fined.  That  afterwards  he  was  several  times  arrested  and  put  in  the 
calaboose,  and  each  time  fined  for  drunkenness. 

The  State,  over  defendant's  objection,  was  permitted  to  prove  by  the 
witness  Browning  that  he  arrested  one  Rube  Gilliam  for  drunkenness, 
and  that  he  was  fined  and  imprisoned  for  that  offense.  Thu.  testimony 
as  well  as  that  of  McKee  was  admitted  as  explained  by  the  court  in  his 
qualification  of  the  bill  of  exceptions  to  prove  that  the  drink  sold  prose- 
cuting witness  was  intoxicating.  There  was  some  evidence  tending  to 
show  that  Gilliam  was  drinking  on  a  train,  and  it  was  claimed  that  he 
came  to  appellant's  place  of  business  in  a  state  of  intoxication.  It  was 
also  shown  that  Merrill,  whose  drunkenness  and  arrest  was  proved,  had 
whisky  in  his  pocket  when  arrested  and  there  was  some  testimony  show- 
ing that  he  was  drunk  when  he  came  to  where  appellant  was  employed. 
Both  of  these  parties,  Merrill  and  Gilliam,  were  shown  by  the  testimony 
of  Carter  to  have  been  in  the  place  whore  appellant  was  employed  at  the 
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time  of  the  alleged  sale  to  Carter.  We  do  not  believe,  as  presented  in 
this  record,  that  the  arrest  and  conviction  of  Merrill  and  Gilliam  for 
drunkenness  were  proper  to  be  proved  to  show  that  the  drinks  sold  Car- 
ter were  intoxicating.  While  not  directly  in  point,  the  principle'  of  the 
following  cases  seems  applicable :  Hays  v.  State,  47  Texas  Crim.  Bep., 
149;  11  Texas  Ct.  Bep.,  144;  Marks  v.  State,  9  Texas  Ct.  Bep.,  309; 
Williams  v.  State,  38  Texas  Crim.  Bep.,  128;  Johnson  v.  State,  2  Texas 
Ct.  Bep.,  414;  Ware  v.  State,  36  Texas  Crim.  Bep.,  597;  and  Denton  v. 
State,  1  Texas  Ct.  Bep.,  567. 

For  the  error  of  the  court  in  admitting  the  testimony  above  referred 
to,  the  judgment  of  the  court  below  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 


Susie  Sadler  v.  The  State. 

No.    401G.      Decided    January    20,    1908. 

Adultery — ^Habitual  Carnal  Intercourse. 

In  a  prosecution  for  adultery  charging  defendant  with  habitual  carnal  inter- 
course without  living  together  with  the  other  party,  where  no  direct  or  positive 
evidence  was  adduced  that  defendant  and  her  paramour  at  any  time  had  carnal 
intercourse,  except  that  on  one  occasion  such  intercourse  may  have  possibly  oc- 
curred, the  same  was  insuflScient  to  sustain  a  conviction.  Following  Boswell  v. 
State,  47  Texas  Crim.  Rep.,  47;  12  Texas  Ct.  Rep.,  658;  Hilton  v.  State,  41 
Texas  Crim.  Rep.,  190. 

Appeal  from  the  County  Court  of  Fannin  County.  Tried  below  be- 
fore the  Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  unlawful  habitual  carnal  intercourse 
without  living  together ;  penalty  $100. 

The  opinion  states  the  case. 

James' H,  Lyday  &  S,  F.  Leslie,  for  appellant. — On  question  of  in- 
Bufl8ciency  of  evidence  counsel  cited  cases  mentioned  in  the  opinion. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — Appellant  was  convicted  in  the  county  "ourt  of 
Fannin  County  on  an  affidavit  and  information,  in  effect,  charging  that 
she  had  habitual  carnal  intercourse  without  living  together  with  one 
T.  T.  Hubbard. 

In  passing  it  may  be  remarked  that  the  record  shows  that  Hubbard 
had  been  acquitted  of  a  charge  theretofore  filed  against  him  charging 
adulterous  connection  with  appellant. 

The  case  must  be  reversed  for  the  reason  that  the  verdict  of  Uie  jury 
is  wholly  unsupported  by  the  evidence. 

Under  the  precedents  established  in  this  State,  as  illustrated  by  the 
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cases  of  Boswell  v.  State,  47  Texas  Crim.  Sep.,  47 ;  12  Texas  Ct.  Bep., 
558;  Collins  v.  State,  10  Texas  Ct.  Rep.,  1020;  Helton  v.  State,  41  Texas 
Crim.  Sep.,  191;  and  Quinn  v.  State,  51  Texas  dim.  Rep.,  155;  101  S. 
W.  Rep.,  248,  this  conviction  cannot  stand.  No  good  or  useful  purpose 
can  be  served  by  narrating  in  detail  the  facts.  It  is  sufficient  to  say  that 
there  was  no  direct  or  positive  evidence  that  appellant  and  Hubbard  at 
any  time  had  carnal  intercourse.  On  one  occasion  there  is  some  evi- 
dence rendering  it  likely,  certainly  possible,  that  they  may  have  done  so. 
The  testimony  shows  beyond  a  doubt  that  appellant  was  infatuated  with 
Hubbard,  but  except  on  one  occasion  referred  to  there  is  no  evidence  tend- 
ing strongly  to  show  carnal  intercourse  between  them.  On  most  of  the 
occasions  when  they  are  shown  to  have  been  together,  it  is  clear  that 
there  was  no  actual  misconduct  of  this  character. 

The  evidence  being,  as  we  believe,  wholly  insufficient  to  sustain  the 
verdict,  it  is  ordered  that  the  judgment  of  the  lower  court  be  and  same 
is  hereby  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Fred  Potts  v.  The  State. 

No.  4250.     Decided  January  29.  190& 

1.— Local  Option — ^Indictment. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  indictment  followed 
approved  precedent  the  same  was  sufficient. 

8. — Same — Charge  of  Conrt — Sale. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  whisky  was  set  out  to  prosecutor  by  defendant ;  that  the  prosecutor  laid 
down  thirty  cents  on  the  bar;  that  the  defendant  was  standing  on  the  opposite 
side  of  the  bar,  but  that  prosecutor  could  not  say  what  became  of  the  money, 
the  same  showed  a  sale,  and  there  was  no  error  in  refusing  a  charge  upon  the 
question  of  sale,  where  that  issue  had  been  properly  submitted  in  the  court*s 
chaise. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Vfall,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  J DDGE.— Appellant  was.  convicted  of  unlawfully  selling  in- 
toxicating liquors  in  the  county  court  of  Grayson  County,  in  violation  of 
the  local  option  law. 

The  indictment  under  the  authority  of  Albert  Watson  v.  State,  52 
Texas  Crim.  Bep.,  decided  at  the  present  term^  is  good. 
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Complaint  is  made  that  the  court  refused  to  give  in  his  charge  to  the 
jury  special  instruction  No.  3  requested  by  appellant.  This  charge  is 
as  follows-:  "In  this  case  you  are  instructed  that,  unlesis  you  believe 
beyond  a  reasonable  doubt  that  the  defendant  saw  the  prosecuting  wit- 
ness, Golden,  place  the  money  on  the  counter,  and  unless  you  further 
believe  from  the  evidence  that  he  knew  it  was  placed  there  to  pay  for 
the  drinks  or  toddies,  you  will  return  a  verdict  of  not  guilty."  In  this 
connection  it  does  not  appear  whether  this  charge  was  given  or  refused. 
As  the  charge  appears  in  the  transcript  it  is  merely  signed  "J.  W.  Has- 
sell,  Judge,"  and  nothing  to  authenticate  or  evidence  its  refusal.  How- 
ever, if  we  may  assume  that  it  was  in  fact  refused,  we  do  not  think,  in 
the  light  of  the  testimony  in  the  case,  that  it  should  have  been  given. 
And  we  are  also  of  opinion  that  the  instruction  given  by  the  court  was 
a  suflBcient  and  correct  presentation  of  the  law  on  this  issue.  The  wit- 
ness Golden  testified,  among  other  things,  as  follows:  "We  got  some 
whisky  in  there.  Mr.  Jones  and  I  got  a  couple  of  drinks.  When  we 
went  in,  Mr.  Jones  told  the  defendant  we  wanted  a  couple  of  toddies. 
Defendant  was  behind  the  bar,  and  we  were  in  front  of  the  bar.  He  set 
out  some  glasses  with  some  sugar  and  w^ater  in  them  and  put  out  a 
bottle  and  we  poured  it  out  and  drank  it.  I  then  put  30  cents  down 
there  on  the  bar  and  paid  for  it.  I  could  not  say  what  was  done  with 
the  money  that  was  put  on  the  bar.  When  I  left  I  did  not  take  the 
money  that  I  put  on  the  bar.  When  the  money  was  put  there  the  de- 
fendant was  standing  on  the  opposite  side  of  the  bar  from  me."  The 
facts  stated,  taken  in  connection  with  the  declarations  of  the  witness 
that  he  paid  for  the  whisky,  evidenced,  if  the  jury  believed  the  witness,  a 
sale.  There  was  nothing  to  indicate  that  defendant  intended  to  give  the 
whisky  to  the  parties.  The  record  contains  all  the  indicia  of  a  sale. 
There  was  a  bar,  appellant  was  behind  it,  his  customers  in  front  of  it; 
there  were  glasses,  sugar  and  water;  a  bottle  of  whisky;  the  goods  de- 
livered and  the  money  paid.  It  would  have  been  misleading,  and  a 
charge  upon  the  weight  of  evidence,  to  have  given  the  instruction  re- 
quested. 

There  being  no  error  in  the  recordj  as  we  believe,  the  judgment  of  the 
court  below  is  in  all  things  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


M.  H.  Pride  v.  The  State. 

No.    4181.      Decided    February    5,    1908. 

local  Option — ^Evidence — Grand  Jnry — ^Hearsay. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  no  fact  which  oc- 
curred in  the  grand  jury  room  was  in  controversy,  it  was  error  to  permit  a  wit- 
ness to  testify  to  what  ho  stated  before  the  grand  jury;  besides  the  testimony  was 
hearsay.  Following  McKnight  v.  State,  50  Tex.  Crim.  Rep.,  252,  16  Texas  a. 
Rep.,  681. 
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Appeal  from  the  County  Court  of  Johnson.  Tried  below,  before  the 
Hon.  P.  E.  Adams. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  and  «7.  D,  Kugle,  County 
Attorney,  for  the  State. 

DAVIDSON,  Presiding  Judge. — A  bill  of  exceptions  shows  that 
while  the  witness  Windom  was  testifying  for  the  State,  he  stated  that 
when  he  was  testifying  before  the  grand  jury  in  regard  to  the  person 
from  whom  he  had  bought  whisky,  he  stated  that  he  did  not  know  the 
man^s  name  from  whom  he  bought  the  whisky,  but  described  the  man  as 
being  over  middle  age,  somewhat  gray,  with  gray  mustache  and  of 
medium  size.  Several  objections  were  urged  to  this;  it  being  in  the 
absence  of  the  defendant,  was  purely  hearsay,  improper,  and  because  no 
fact  which  occurred  in  the  grand  jury  room  was  in  controversy. 

We  are  of  opinion  that  this  exception  is  well  taken  under  the  authority 
of  McKnight  v.  State,  50  Texas  Crim.  Bep.,  252 ;  16  Texas  Ct.  Bep.,  681. 
This  very  question  was  there  discussed  and  decided  adversely  to  the 
State,  and  in  consonance  with  appellant's  contention. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Clay  Dulin  v.  The  State, 

No.    4209.      Decided    February    5,    190a 

1. — ^Looal  Option— Information. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  information 
followed  approved  precedent,  there  was  no  error. 

2. — Same — ^Plea  to  Jnrlsdlctlon — ^Terms  of  County  Conrt. 

Where  upon  trial   for  a  violation   of  the  local  option   law,   the  terms  of  the 
county  court,  during  one  of  which  defendant  was  being  tried,  were  fixed  accord- 
ing to  approved  precedent  there  was  no  error.     Following  Potts  v.  State,  52  Texas 
Crim.  Rep.,  368. 
8.— Same— Charge  of  Court— Defensive  Theory. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  there  was  some  evi- 
dence, showing  that  the  defendant  did  not  make  the  sale  of  the  whisky  alleged 
to  have  been  sold  by  him,  the  court  should  have  submitted  a  charge  on  this 
issue  raised  by  the  evidence. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 
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F.  J.  McCard,  Assistant  Attorney-General,  for  the  State. 

^RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Orayson  County  on  a  charge  of  selling  intoxicating  liquors  in  violation 
of  the  local  option  law. 

There  are  several  questions  raised  in  the  record.  First:  Complaint 
is  made  of  the  information  and  affidavit  filed  in  the  case  and  seeking  to 
attack  these,  appellant  filed  a  motion  in  arrest  of  judgment,  calling  in 
question  the  sufficiency  of  the  complaint  and  information  filed  against 
him.  In  view  of  the  decisions  made,  not  only  at  this  term  of  the  court 
but  other  decisions,  we  deem  it  unnecessary  to  discuss  this  contention  of 
appellant.  The  complaint  and  information  are  good.  See  Stephens  v. 
State,  97  S.  W.  Sep.,  483;  Albert  Watson  v.  State,  52  Texas  Crim. 
Rep.,  551  decided  January  22,  1908;  and  Key  v.  State,  37  Texas  Crim. 
Rep.,  77. 

Second.  There  was  a  plea  to  the  jurisdiction  of  the  county  court,  be- 
cause, as  claimed  by  appellant,  the  terms  were  not  properly  fixed  by  the 
commissioners  court.  This  precise  question  was  raised  and  considered 
by  us  in  the  case  of  Fred  Potts  v.  State,  52  Texas  Crim.  Rep.,  368  de- 
cided January  22,  1908,  and  the  exact  contention  here  made  decided 
adversely  to  appellant,  and  need  not,  therefore,  be  further  noticed. 

Third.  The  information  in  this  case  alleged  the  sale  of  intoxicating 
liquor  by  appellant  to  Bob  Taylor  on  June  26,  1905.  The  prosecuting 
witness  Taylor,  testified,  in  effect,  that  with  one  Hash,  he  went  to  the 
east  side  of  the  square  in  Sherman,  where  defendant  was  working;  that 
Hash  introducd  him  and  said  to  defendant  to  let  me  have  what  I 
wanted.  That  he  told  defendant  he  wanted  some  whisky,  which  he  set 
out  for  him.  He  got  a  quart  and  paid  defendant  $1  for  it.  That  this 
was  about  3  o'clock ;  that  after  he  got  the  whisky  he  and  Hash  went  to 
the  horse  rack,  then  down  to  the  wagon  yard,  and  that  Savage  and 
Hash  went  with  him  there,  where  they  opened  the  bottle  and  sampled  it. 

The  witness  Hash,  for  the  defendant,  testified  that  on  the  day  in 
question,  Taylor  wanted  to  know  where  he  could  get  a  drink,  and  he 
replied  that  he  did  not  have  any  money,  but  stated  that  he  might  get 
a  drink  where  the  darky  stays.  That  Taylor  gave  him  the  money  and 
he  went  in  there  and  got  two  drinks  from  a  negro ;  that  neitlier  one  of 
them  got  a  quart  or  two  quarts,  but  only  got  a  drink.  That  Taylor  did 
not  pay  any  money  to  anybody  in  there,  and  that  he,  witness,  did  not  pay 
any  money  to  the  defendant;  that  he  just  laid  down  the  money  in  front 
of  the  darky  for  the  drinks,  and  at  this  time  defendant  was  down  at 
the  west  end  of  the  bar. 

Defendant  introduced  one  Tom  Sartin,  who  testified,  in  substance, 
that  in  the  conversation  with  Taylor  in  December  or  January,  after  the 
alleged  sale,  that  Taylor  stated  to  him  that  he  had  never  purchased  any 
intoxicating  liquor  from  defendant.  That  he,  Taylor,  gave  Hash  some 
money,  and  Hash  went  away ;  that  he  stayed  down  by  the  horse  rack  until 
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Hash  came  back  with  the  whisky,  and  that  one  Tom  Mitchell  was  present 
when  he  brought  it  back. 

The  witness  Mitchell  was  introduced,  who  testified  substantially,  as 
follows:  That  about  two  years  ago,  on  one  occasion,  he  remembered 
seeing  Taylor  and  Hash  together  in  Sherman  down  by  the  horse  rack; 
that  he  went  to  his  buggy  and  one  Savage  was  standing  there,  with 
whom  he  talked  a  little  while ;  that  Taylor  went  off,  and  directly  came 
back  with  Hash,  who  had  a  quart  of  whisky  wrapped  up  in  a  paper; 
that  they  went  across  to  Smith's  place  where  the  paper  was  unwrapped, 
and  that  he  took  a  drink  of  it. 

In  this  state  of  the  evidence,  appellant  requested  the  following  charge : 
**If  you  believe  from  the  evidence  in  this  case  that  the  prosecuting  wit- 
ness. Bob  Taylor,  gave  money  to  John  Hash  to  go  and  get  whisky,  and 
that  said  Hash  went  and  got  a  quart  of  whisky,  or  if  you  have  a  reason- 
able doubt  of  this  you  will  return  a  verdict  of  not  guilty .''  Undoubt- 
edly, the  testimony  of  the  witness  Taylor  for  the  State  makes  out  a  clean 
cut  sale  by  appellant  to  Taylor.  This  is  in  some  measure  corroborated 
by  the  testimony  of  Mitchell.  On  the  other  hand.  Hash  testified  that  a 
negro  sold  Taylor  and  himself  two  drinks  of  whisky  at  the  bar  where 
the  defendant  was  at  the  far  end,  and  did  not  sell  any  bottle  of  whisky 
to  Taylor.  The  testimony  of  Sartin  was  introduced  by  appellant  for 
the  purpose  of  impeaching  State's  witness  Taylor;  and,  if  true,  shows 
that  Taylor  had  stated  that  he  gave  Hash  the  money,  and  he  got  the 
whisky  for  Taylor.  In  the  case  of  Ladwig  v.  State,  40  Texas  Crim. 
Rep.,  585 ;  51  S.  W.  Rep.,  390,  it  is  held  that  "In  a  criminal  prosecution 
for  violation  of  the  local  option  law,  it  is  error  to  refuse  to  submit  to  the 
jury  a  theory  of  the  defendant's  defense,  which  has  some  evidence  to 
support  it,  though  such  evidence  be  of  slight  weight.^'  There  was  un- 
doubtedly some  evidence,  the  weight  and  credibility  of  which  we  are  not 
called  upon  to  determine,  raised  by  the  defense  which  this  special  charge 
pertinently  submitted.  In  the  light  of  this  request  for  the  submission 
of  the  issue  so  raised  by  the  testimony,  we  think  same  should  have  been 
given. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 


W.  T.  Goad  v.  The  State. 

No.    3879.      Decided    February    5,    1908. 

1. — Local  Option — Conflict  of  Testimony. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  the  testimony  as  to  the 
sale  of  the  liquor  was  somewhat  conflicting,  defendent  denying  the  sale  thereof, 
a  conviction  will  oot  be  disturbed. 

2. — Same — Credibility  of  Witness. 

A  witness  may  be  impeached,  or  his  veracity  attacked  by  showing  that  he  bad 
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been  arrested  for  theft,  or  bad  been  indicted  for  it,  but  be  can  not  be  tried 
under  charge  of  theft,  and  the  details  of  the  evidence  narrated^  where  he  is  simply 
introduced  as  a  witness. 

8. — Same — Indictment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment  fol- 
lowed the  approved  form,  there  was  no  error. 

Appeal  from  the  County  Court  of  Hunt.  Tried  below  before  the  Hon. 
J.  W.  Manning. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

A.  J.  Gates,  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  conviction  was  for  violation 
of  the  local  option  law. 

The  witness  Hickman,  first  witness  for  the  State,  testified,  substan- 
tially, that  along  about  the  13th  of  December,  1906,  he  met  appellant  on 
the  public  square  in  Greenville,  and  asked  him  if  he  could  get  him  some 
whisky.  Appellant  said  he  would  try,  and  told  the  witness  that  he  had 
a  package  in  the  express  office.  Hickman  states  that  he  gave  appellant 
$1.25  and  appellant  went  away,  and  he  (witness)  went  down  to  appel- 
lant's blacksmith  shop,  and  after  awhile  appellant  returned  to  the  shop 
in  company  with  another  party  who  was  a  stranger  to  Hickman,  and  the 
stranger  brought  a  box  of  whisky  into  defendant's  blacksmith  shop,  where 
it  was  opened,  and  Hickman  received  one  quart  of  whisky  out  of  this 
package.  He  further  testified  that  the  witness  Goans  was  with  him  at 
the  time  that  he  met  appellant  on  the  square,  and  that  he  (Hickman) 
borrowed  25  cents  from  Goans,  and  that  Goans  also  gave  appellant  $1.25 
after  the  package  was  brought  to  defendant's  shop,  and  also  received  a 
quart  of  whisky.  The  cross-examination  of  this  witness  was  a  little  rigid 
and  not  very  flattering. 

The  witness  Goans  testified  that  he  was  in  Greenville  sometime  about 
the  13th  of  December,  1906,  with  the  witness  Hickman,  and  met  defend- 
ant on  the  public  square;  that  he  had  some  days  prior  to  this  meeting 
asked  defendant  to  order  him  a  quart  of  whisky  when  he  (appellant) 
ordered  some  for  himself,  and  that  on  the  day  he  met  him  (appellant) 
on  the  square,  appellant  told  him  that  he  thought  that  the  package  had 
come.  Goans  states  that  he  gave  appellant  a  dollar,  and  told  him  he 
wanted  a  quart  of  whisky,  and  that  appellant  said  to  him  that  he  had  a 
package  of  whisky  in  the  express  office.  He  went  to  appellant's  black- 
smith shop,  and  in  an  hour  or  two  some  one,  whom  the  witness  did  not 
know,  came  with  the  defendant,  bringing  a  package  through  the  rear  door 
of  appellant's  shop,  and  it  was  opened  and  contained  four  quarts  of 
whisky.     The  whisky  was  set  down  in  the  shop  and  witness  got  one 
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quarts  appellant  being  present  when  he  got  it;  that  he  himself  got  the 
qnart  out  of  the  package. 

Moulton  testified  that  he  was  an  express  agent,  and  that  the  records 
of  his  ofiSce  showed  that  appellant  shipped  goods  through  his  express 
oflBce  during  the  month  of  December;  on  the  14th,  15th  and  18th  of 
December,  1906.  On  the  14th  a  gallon,  on  the  15th  two  quarts,  and  on 
the  18th  a  gallon.  But  the  record  did  not  show  that  he  (appellant) 
had  signed  for  any  on  the  13th  of  December. 

Appellant  testified  in  his  own  behalf,  in  substance,  that  he  did  not  sell 
the  whisky;  that  he  took  the  money  from  Hickman,  and  that  he  went 
to  some  parties  who  were  working  there  on  the  telephone  lines  and  got 
them  to  carry  the  whisky  down  to  his  shop;  that  it  did  not  belong  to 
him  (appellant),  but  belonged  to  the  other  parties,  and  that  he  paid  them 
Hickman's  money.  It  was  also  proved  that  Hickman  had  stated  on  one 
or  two  occasions  subsequent  to  this  transaction  that  he  never  got  any; 
that  his  testimony  would  not  in  any  way  be  injurious  to  appellant,  and 
said,  ^TTou  never  (speaking  to  appellant)  sold  me  a  drop  of  whisky  in . 
your  life,  and  I  am  going  to  swear  it,  and  you  need  not  be  afraid  of  me." 
It  is  also  shown  that  Hickman  obtained  $2.25  from  appellant  to  pay 
railroad  fare  of  a  woman  from  Denison  to  Greenville  as  a  nurse  for  his 
wife.  Hickman  testified  that  he  had  paid  the  woman,  whereupon  counsel 
for  appellant  asked  for  an  instanter  process  for  the  woman  to  be  brought 
into  court,  and  Hickman  changed  his  testimony,  and  admitted  that  he 
had  not  paid  her.  In  this  he  stated :  "Yes,  I  paid  her  for  the  $2.25 
as  soon  as  she  reached  Greenville.    Yes,  she  is  at  my  house  now.  Her 

name  is ,  and  she  is  now  at  my  house  in  Greenville."    At 

this  point,  attorney  for  appellant  asked  for  an  instanter  subpoena  for  the 
woman,  whereupon  the  witness  made  the  following  statement:  "No,  I 
have  not  given  her  the  money  yet,  but  I  told  her  I  would."  Here  the 
witness  was  asked  the  following  question:  "Then  you  swore  something 
a  few  minutes  ago  that  was  not  so,  did  you?"  To  which  the  witness 
reluctantly  answered,  yes.  The  witness  was  then  asked  to  tell  the  jury 
whether  or  not  he  was  telling  the  truth  in  his  last  statement  or  in  the 
first  statement  he  made  concerning  the  giving  of  the  money  to  the 
woman,  to  which  he  answered,  "I  told  the  truth  the  last  time." 

Bill  of  exceptions  Xos.  2  and  3  were  reserved  to  the  refusal  of  the 
court  to  permit  appellant  to  prove  that  the  witness  Hickman  had  com- 
mitted the  theft  of  a  wrench.  The  details  of  the  evidence  offered  are  nar- 
rated in  the  bills.  We  are  of  opinion  the  court  was  correct.  A  witness 
may  be  impeached  or  his  veracity  attacked  by  showing  that  he  had  been 
arrested  for  theft,  or  had  been  indicted  for  it,  or  incarcerated  in  jail  for 
it,  but  we  are  not  cited  to  any  authority,  nor  are  we  aware  of  any,  that 
would  authorize  or  justify  the  court  in  turning  aside  to  try  a  witness 
on  a  charge  of  theft  by  proving  the  details  of  the  transaction  before  the 
jury,  or  to  prove  as  a  fact  that  the  witness  had  committed  such  violation 
of  law  as  would  render  him  amenable  to  thus  being  impeached.  Under  the 
decisions,  this  indictment,  we  hold,  sufficiently  charges  a  violation  of  the 
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local  option  law.    See  Stephens  v.  State,  9?  S.  W.  Bep.,  483 ;  and  Key 
V.  State,  37  Texas  Crim.  Bep.,  77. 

It  is  contended  the  evidence  is  not  sufficient  to  support  the  conviction. 
The  evidence  was  all  before  the  jury,  and  we  do  not  feel  justified  in  set- 
ting aside  the  verdict.  Some  of  tiie  testimony  for  the  State  comes  in 
rather  questionable  shape,  but  take  the  whole  evidence  together  we  do 
not  feel  justified  in  holding  that  the  jury  were  not  warranted  in  finding 
a  verdict. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Joe  Kilgore  v.  The  State. 

No.    4249.      Decided    February    6,    1908. 

1. — Local  Option — Jnrisdlotlon — ^Tenni  of  County  Court. 

Section  29  of  article  5  of  the  Constitution  as  amended  in  1891,  being  later 
in  point  of  time  than  section  17  of  said  article,  controls  the  latter  section;  and 
where  the  commissioners  court  complied  with  said  constitutional  provision  in 
fixiDg  the  terms  of  the  county  court,  and  there  was  no  particular  reason  pointed 
out  why  the  courts  were  not  authorized  by  law,  there  was  no  error. 

8. — Same— Charge  of  Court — ^Defensive  Theory. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  in  his 
charge  properly  submitted  defendant's  theory  that  he  made  no  sale,  there  was 
no  error  in  refusing  defendant's  special  instructions  in  regard  to  this  matter. 

3. — Same — ^BiU  of  Exceptions. 

Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law, 
the  bill  of  exceptions  did  not  state  the  object  or  purpose  for  which  the  rejected 
testimony  was  offered,  the  same  can  not  be  considered. 

4, — Same — Indictment. 

Wnere  in  a  prosecution  for  a  violation  of  the  local  option  law,  the  indictment 
followed  approved  precedent,  the  same  was  sufficient.  Following  Stephens  v. 
State;  Key  v.  State,  87  Texas  Crim.  Rep.,  77;  Williams  v.  State,  52  Texas  Crim. 
Rep.,  430. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  ^Yall,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  suggested  want  of  juris- 
diction on  the  part  of  the  county  court  to  try  the  case  at  the  term  of 
court  at  which  he  was  tried.  First,  because  the  term  of  the  court  was 
illegal,  not  being  in  accordance  with  the  provisions  of  article  5,  section 
17,  and  article  6,  section  29,  of  the  Constitution.    The  order  of  the  corn- 
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missioiuTs  court  fixing  the  terms  of  tlie  county  court  ordered  that  there 
sliould  l>e  held  a  term  beginning  on  the  first  Monday  in  January,  con- 
tinuing eight  weeks;  and  another,  called  the  March  term,  beginning  the 
first  Monday  in  March,  also  continuing  for  eight  weeks;  another  term 
beginning  on  the  third  Monday  in  May,  continuing  for  seven  weeks;  one 
known  as  the  September  term,  beginning  on  the  first  Monday  in  Sep- 
tember and  continuing  six  weeks;  the  October  term  beginning  on  the 
third  Monday  in  October  and  continuing  eight  weeks.  This  order  was 
entered  at  the  regular  May  term  of  the  commissioners  court,  on  the  14th 
day  of  May,  1904,  and  on  the  18th  of  May,  1907,  another  order  was 
entered  creating  an  additional  term  of  said  county  court  to  be  begun  on 
the  4th  Monday  in  July,  and  continue  in  session  two  weeks. 

Appellant  was  tried  at  the  May  term  1907.  The  conviction  occurred 
on  June  12,  1907.  There  are  no  particular  reasons  pointed  out  why  the 
courts  were  not  authorized  by  law,  and  having  examined  these  provisions 
of  the  Constitution  and  orders  of  the  commissioners  court,  we  are  of 
opinion  that  there  is  no  merit  in  the  proposition  asserted.  Section  29, 
of  article  5,  provides  that  there  shall  not  be  less  than  four  terms  of  the 
county  court  each  year,  leaving  it  discretionary  with  the  commissioners 
court  to  order  additional  terms.  There  seems  to  be  some  conflict  in  the 
language  of  sections  17  and  29  contained  in  article  5  of  the  Constitution. 
Section  17  requires  that  there  shall  be  at  least  six  terms  a  year;  whereas, 
section  29  requires  that  there  shall  be  at  least  four  terms  a  year;  but  it 
will  be  observed  that  section  29  was  amended  in  1891,  which  is  later  in 
point  of  time  than  section  17.  In  any  event,  we  are  of  opinion  that  as 
to  the  conflict  between  the  two  sections,  that  the  later  will  control  as  re- 
gards fixing  the  terms  of  the  county  court. 

Witness  Murphy  testified  that  he  got  a  bottle  of  whisky  from  appellant 
and  gave  him  in  payment  an  order  on  Stalnaker  for  75  cents,  value  or 
price  fixed  by  appellant.  Appellant  admitted  the  fact  that  he  took  the 
order,  but  not  as  a  means  of  selling  the  whisky,  but  to  get  rid  of  Murphy, 
who  was  drinking  and  was  troublesome ;  and  that  he,  in  taking  the  order, 
did  not  intend  to  present  it  to  Stalnaker  for  payment;  and  in  fact  only 
took  it  in  order  to  satisfy  Murphy,  who  was  drinking,  so  that  he  might 
be  rid  of  him  and  his  importunities;  his  contention  being  that  he  in- 
tended it  as  a  present  or  gift  to  Murphy.  Appellant  asked  several  special 
charges  in  regard  to  this  matter,  which  were  refused  by  the  court.  The 
court,  however,  gave  the  following  charge:  "If  you  believe  from  the 
evidence  that  John  Murphy  (the  prosecuting  witness)  got  a  bottle  of 
whisky  from  defendant  and  gave  defendant  an  order  on  Stalnaker 
for  75  cents,  but  you  further  believe  from  the  evidence  that  at  the  time 
defendant  received  said  order  he  did  not  receive  the  same  as  payment 
for  said  whisky  but  only  to  satisfy  said  Murphy,  or  if  there  remains  in 
your  minds  a  reasonable  doubt  as  to  said  fact,  you  will  acquit  the  de- 
fendant and  say  by  your  verdict  not  guilty."  We  are  of  opinion  that  this 
sufficiently  presented  appellant^s  theory  of  the  case ;  and,  therefore,  there 
was  no  error  in  refusing  to  give  the  requested  instructions. 
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Several  bills  of  exception  were  reserved  to  the  refusal  of  the  re- 
quested instructions  presenting  the  above  matter;  but,  under  the  view 
above  expressed,  we  are  of  opinion  they  show  no  error. 

There  are  two  bills  of  exception  reserved  to  the  rejection  of  certain 
evidence  oflfered  by  appellant.  We  are  of  opinion  these  bills  do  not  suflS.- 
ciently  present  the  matter  to  require  consideration.  As  we  understand 
them,  they  do  not  state  the  object  or  purpose  for  which  the  testimony 
was  offered. 

The  indictment  is  sufficient  to  charge  the  offense  sought  to  be  alleged. 
Stephens  v.  State,  97  S.  W.  Rep.,  483;  Key  v.  State,  37  Texas  Crim. 
Rep.,  77;  also  Turner  v.  State,  and  Williams  v.  State,  52  Texas  Crim. 
Rep.,  430  decided  at  this  term  of  court. 

As  the  record  is  presented,  we  are  of  opinion  the  judgment  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 


M.  H.  Pride  v.  The  State. 

No.  4180.     Decided  February  6,  1908. 

Local  Option — ^Intenial  Eevenne  Lloense — Charsre  of  Court — ^Harmless  Error — 
Evidence. 
Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  as  to  the 
sale  of  the  whisky  was  positive,  the  introduction  of  internal  revenue  license  in 
evidence  whether  right  or  wrong  became  immaterial  and  was  harmless  error, 
if  error. 

Appeal  from  the  County  Court  of  Johnson  County.  Tried  below  be- 
fore the  Hon.  F.  E.  Adams. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Cleveland  &  Haynes  and  A.  S.  Bledsoe,  for  appellant. — On  question 
of  internal  revenue  license:     Terry  v.  State,  50  Texas  Crim.  Rep.,  438. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Johnson  County  on  a  charge  of  selling  intoxicating  liquors  in  violation 
of  the  local  option  law. 

The  statement  of  facts  shows  that  local  option  had  been  legally  adopted 
and  published  in  said  county. 

It  appears  from  the  uncontradicted  evidence  that  some  time  in  Decem- 
ber, 1906,  M.  H.  Pride  sold  to  T.  J.  Mason  a  pint  of  whisky.  Mason 
says  he  was  not  acquainted  with  Pride  personally,  but  some  time  in  De- 
cember he  got  some  whisky  in  Cleburne  at  a  pool  hall  on  Henderson 
street  from  a  man  who  was  standing  by  the  front  end  of  the  pool  hall 
Vol.  52  Crim.— 29 
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in  said  building.  That  he  could  not  say  whether  defendant  was  the  same 
man  or  not;  that  at  the  time  he  got  the  whisky  he  saw  deputy  sheriff, 
John  Steakly,  out  on  the  sidewalk,  and  that  he  came  with  him  to  the 
courthouse  in  Cleburne.  Steakly,  the  deputy  sheriff,  said  that  he  re- 
membered having  seen  Mason  at  Benson's  pool  hall  on  east  Henderson 
street  last  December;  that  he  saw  the  defendant  behind  the  cigar  case 
on  the  east  side  of  the  house,  and  the  witness  Mason  standing  on  the 
opposite  side  of  the  cigar  case.  That  he  watched  them  through  the  win- 
dow, standing  at  the  time  some  twenty  feet  from  where  they  were,  and 
that  he  saw  the  defendant  Pride  get  a  half-pint  of  whisky  from  behind 
the  cigar  case  and  hand  it  over  to  the  witness  Mason ;  that  he  stood  there 
a  minute  and  Mason  turned  around  and  came  up  towards  the  front  door 
when  he  called  to  him,  took  him  out  on  the  sidewalk  and  searched  him, 
finding  a  half-pint  of  whisky  on  his  person.  This  was  all  the  testimony, 
except  that  of  J.  J.  Eogers,  the  sheriif  of  Johnson  County,  who  testified 
in  respect  to  an  examined  copy  of  the  internal  revenue  office,  showing 
that  license  had  been  issued  to  one  J.  H.  Benson  to  do  business  as  a  retail 
liquor  dealer  in  Johnson  County. 

Objection  was  made  and  point  saved  by  proper  bill  to  the  action  of  the 
court  admitting  the  testimony  of  Sheriff  Rogers  on  the  ground  that  it 
was  shown  that  defendant  did  not  know  of  the  issuance  of  such  license ; 
and  while  such  license  miglit  be  admissible  against  Benson,  there  was  no 
connection  shown  between  the  defendant  and  the  procurement  and  pos- 
session of  such  license  by  said  Benson.  This  bill  was  approved  by  the 
court,  with  the  explanation  that  the  evidence  showed  that  sale  was  made 
at  the  place  of  business  of  the  said  John  or  J.  H.  Benson,  and  it  was 
shown  from  the  evidence  that  defendant  was  in  the  employment  of  the 
said  Benson  at  the  time  of  such  sale.  In  this  state  of  the  record,  the 
court  instructed  the  jury  as  follows :  "You  are  instructed  if  it  be  a  fact 
that  J.  H.  Benson  had  obtained  an  internal  revenue  liquor  dealer's  license 
for  the  sale  of  intoxicating  liquors  at  the  place  where  such  liquor  was 
sold,  if  it  was  sold,  cannot  be  considered  by  you  in  any  sense  whatever 
as  evidence  that  defendant  made  the  particiilar  sale  charged  in  informa- 
tion, if  such  sale  was  in  fact  so  made.  You  are  instructed  that  defendant 
made  the  sale  charged  in  information  must  be  established  from  the  evi- 
dence beyond  a  reasonable  doubt,  before  you  will  be  authorized  to  find 
him  guilty,  as  charged,  and  this,  from  the  evidence  in  case,  altogether 
independent  of  whether  there  was  or  was  not  a  retail  liquor  dealer's 
license  for  the  sale  of  intoxicating  liquors  at  place  where  such  intoxicat- 
ing liquor  was  sold,  if  in  fact  it  was  so  sold,  as  charged  in  the  informa- 
tion/' 

The  only  complaint  of  the  charge  of  the  court,  and  the  only  question 
raised  is  as  to  the  admission  of  the  testimony  of  the  witness  Rogers  as  to 
the  issuance  to  Benson  of  internal  revenue  license.  Under  the  instruc- 
tions given  by  the  court,  the  action  of  the  court  in  admitting  this  testi- 
mony whether  right  or  wrong  became  immaterial.  The  testimony  in  the 
case  is  positive  and  uncontradicted,  and  in  the  light  of  the  charge  of  the 
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court  it  is  not  possible  that  the  action  of  the  court  in  this  respect, 
whether  right  or  wrong,  could  have  influenced  the  result. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled,  March  20,  1908,  without  written 
opinion. — Reporter.] 


Otto  Fields  v.  The  State. 

No.  4009.     Decided  Febniary  5,  190a 

1. — ^Local  Option — Charge  of  Court — ^Defenilve  Theory. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  raised 
the  question  of  sale,  and  the  court  submitted  a  proper  instruction  thereon,  there 
was  no  error  in  refusing  a  special  instruction  on  the  same  issue. 

8. — Same — ^Evidence. 

Upon  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  admit- 
ting in  evidence  the  decrees  of  court  ordering  the  election  and  publication  of 
result. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  loc^al  option  law; 
penalty,  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — It  was  an  issue  in  this  case  as  to 
whether  appellant  sold  the  whisky  to  the  witness  Beckham  in  payment 
for  money  which  he  had  borrowed  of  Beckham  for  the  purpose  of  paying 
the  whisky  out  of  the  express  office.  If  the  money  was  borrowed,  or  fur- 
nished by  Beckham  to  appellant  for  the  purpose  of  taking  the  whisky 
from  the  express  oflBce,  and  the  whisky  was  turned  over  to  Beckham  in 
discharge  of  that  debt,  it  would  be  a  sale.  This  was  denied  by  appellant. 
His  evidence,  substantially,  is  that  he  borrowed  the  money  for  the  pur- 
pose of  getting  the  whisl^  out  of  the  express  ofiice  and  did  take  it  out 
and  gave  it  to  Beckham  to  carry  to  his  house  for  him,  appellant,  to  be 
used  on  a  fishing  excursion  on  which  he  (Beckham)  and  others  were  go- 
ing the  night  after  the  whisky  was  taken  from  the  office.  And  appellant 
further  testifies  that  he  refunded  the  money  on  Monday,  after  he  had 
borrowed  it  on  Saturday,  paying  Beckham's  wife;  Beckham  being  in  jail 
at  the  time,  having  been  arrested  for  getting  drunk  on  the  whisky  and 
firing  off  his  pistol.  Beckham's  wife  testified  that  appellant  did  not  pay 
her  the  money  at  the  time  mentioned. 


Digitized  by  VjOOQ  IC 


452  52  Texas  Criminal  Bsports.  [Dallas, 

This  evidence  raised  the  issue  as  to  whether  there  was  a  sale  and  the 
jury  decided  adversely  to  appellant  The  court,  properly,  we  think,  sub- 
mitted this  issue  in  the  following  language:  ^If  you  believe  from  the 
evidence  that  the  defendant  in  good  faith  borrowed  money  from  said 
George  Beckham,  and  that  said  money  so  borrowed  was  used  by  the  de- 
fendant in  paying  out  of  the  express  oflSce,  for  himself,  the  package  con- 
taining the  whisky  alleged  to  have  been  sold  in  this  case,  or  if  you  have 
a  reasonable  doubt  as  to  whether  or  not  the  money  was  so  borrowed  and 
used,  you  will  acquit  the  defendant/' 

Appellant  requested  a  special  instruction  almost  in  the  language  above 
stated,  which  was  refused.  We  are  of  opinion  that  the  court  sufiBciently 
presented  the  matter  set  up  in  appellant's  special  requested  instruction. 
There  was  no  error,  therefore,  in  refusing  it. 

The  orders  and  decrees  of  the  commissioners  court,  ordering  the  elec- 
tion and  publication  of  the  result,  were  introduced  in  evidence  over 
appellant's  objection.  We  are  of  opinion  that  there  was  no  error  in  the 
admission  of  this  testimony. 

The  judgment  is  aflSrmed. 

Affirmed. 


Foster  Booth  v.  The  State. 

No.  4170.     Decided  Febniary  &,   1908. 

1. — ^Theft— Cliarge  of  Covrt 

Where  upon  trial  for  tbeft,  the  refused  special  instructioD  was  covered  by  the 
main  change,  there  was  no  error. 

a. — Same — Circnioitaiitlal  Evidence— Chaise  of  Covit. 

Where  apon  trial  for  theft,  the  evidence  was  direct  and  positive,  there  was  no 
error  in  refusini^  a  special  charge  on  the  law  of  circumstantial  evidence. 

S. — Same — ^Evidence — ^Declaration  of  Defendant — ^Intent. 

Where  upon  trial  for  theft,  the  State  was  permitted  to  introduce  testimony 
that  defendant  asked  witness  to  go  to  town  and  defendant  would  settle  the  matter, 
a  week  or  so  after  the  theft,  there  was  no  error. 

4. — Same — Self-Serving  Dedaiation. 

Upon  trial  for  theft  there  was  no  error  in  rejecting  defendant's  self-serving 
declaration  to  his  wife,  with  reference  to  hia  motive  in  taking  the  alleged  stolen 
i)roperty. 

5. — Same — Evidence — Letter — ^Motive. 

Upon  trial  for  theft  there  was  no  error  in  admitting  in  evidence  defendant's 
letter  which  he  had  written  to  the  prosecutor's  brother,  after  the  theft,  threat- 
ening him  with  a  prosecution  if  he  and  prosecutor  persisted  in  the  prosecution 
against  him. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  J.  D.  Croldsmith. 

Appeal  from  a  conviction  of  theft  under  the  value  of  $50 ;  penalty,  ten 
davs  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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Odell  &  Johnson,  for  appellant. — On  question  of  defendant's  declara- 
tion: Underbill  Crim.  Ev.,  pages  123-124;  Shrivers  v.  State,  7  Texas 
Crim.  App.,  450 ;  Epson  v.  State,  29  Texas  Crim.  App.,  607 ;  Hainej  v. 
State,  20  Texas  Crim.  App.,  455.  On  question  of  testimony  of  de- 
fendant's wife:  Pilkinton  v.  State,  19  Texas,  214;  Mask  v.  State,  34 
Texas  Crim.  Rep.,  136.  On  question  of  fraudulent  intent:  Thunnan 
V.  State,  33  Texas,  683. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  theft,  and  his  punish- 
ment assessed  at  a  fine  of  $50  and  ten  days  confinement  in  the  county 
jail. 

Appellant  asked  the  court  to  charge  the  jury,  as  follows:  ^TTou  are 
instructed  that  before  you  can  convict  the  defendant  in  this  case  you  must 
first  find  that  at  the  very  time  the  defendant  took  said  corn  he  took  same 
without  the  consent  of  the  owner ;  second,  that  he  took  same  with  the  in- 
tent at  the  time  to  deprive  the  owner  of  the  value  of  said  corn;  third, 
and  that-  the  defendant  had  the  intent  at  the  time  of  the  taking  to  per- 
manently appropriate  the  same  to  his  own  use  and  benefit,  and  if  on  any 
of  these  issues  you  have  a  reasonable  doubt  you  will  acquit  defendant." 
This  charge  was  covered  in  the  main  charge  of  the  court. 

Appellant  asked  a  charge  on  circumstantial  evidence.  This  is  not  a 
case  of  circumstantial  evidence.  The  facts  in  the  case  show  the  follow- 
ing: Defendant  was  found  in  prosecuting  witness'  field  stealing  corn. 
Prosecuting  witness,  Clark,  fired  his  gun  oflf  when  he  found  appellant 
taking  corn  in  the  night-time,  and  immediately  the  defendant  walked  up 
to  prosecuting  witness,  saying  that  he  had  intended  to  tell  him  about  tak- 
ing the  corn,  and  pay  him  for  it ;  that  he  had  taken  corn  on  one  or  more 
occasions  prior  to  this  without  telling  him,  but  he  did  intend  subse- 
quently to  see  him  and  pay  for  same.  This  is  substantially  the  defend- 
ant's statement  at  the  time.  At  the  time  the  gun  fired  defendant  had 
about  twenty-five  ears  of  the  witness  Clark's  corn  in  a  sack. 

Bill  of  exceptions  No.  1  shows  the  following:  While  the  witness, 
James  Clark,  was  on  the  stand  the  State  propounded  to  him  the  follow- 
ing question :  "Did  you  have  a  conversation  with  the  defendant.  Poster 
Booth,  after  the  taking  of  the  corn,  in  which  he  said  anything  to  you 
about  pleading  guilty  in  this  case  ?"  And  to  which  question  the  witness 
answered  as  follows :  ^TTes,  I  had  a  conversation  with  him  a  week  or  so 
after  the  taking  of  the  corn,  in  which  Foster  Booth  said  to  me  that  he 
wanted  me  to  go  down  to  Cleburne  and  h*  would  settle  the  matter  oflp.'^ 
Appellant  objected  to  this  on  the  ground  that  the  testimony  was  wholly 
immaterial,  and  threw  no  light  upon  the  issue  in  the  case  as  to  whether 
or  not  the  defendant  had  a  fraudulent  intent  at  the  time  of  the  taking  of 
the  com  to  appropriate  it  to  his  own  use  and  deprive  the  owner  of  the 
value  thereof,  and  that  it  was  but  proving  a  proposition  of  the  defendant 
to  settle  the  matter  oflE  in  some  way,  and  his  statement  to  that  eflPect 
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would  not  show,  or  tend  to  show,  any  guilt  or  guilty  intent  upon  his  part, 
and  was  in  the  nature  of  an  offer  to  compromise.  It  may  be  true,  as 
appellant  insists,  it  shows  an  effort  to  compromise,  but  the  converse  view 
is  suggested  by  the  witness'  statement  also.  This  being  true,  the  testi- 
mony is  admissible.  Previous  or  subsequent  declarations  to  the'  com- 
mission of  a  crime  going  to  show  guilt  are  always  admissible,  if  made  by 
the  appellant  himself.  Of  course,  if  the  language  used  is  susceptible  of 
construction  showing  innocence,  appellant  is  entitled  by  argument  and 
cross-examination  to  place  that  construction  upon  it,  but  this  would  not 
deprive  the  State  of  the  right  to  prove  same. 

Bill  of  exceptions  No.  2  shows  that  defendant  introduced  his  wife  as  a 
witness  in  his  own  behalf,  and  offered  to  show  that  on  Sunday  morning 
upon  which  he  went  down  into  the  field  and  got  some  corn  out  of  the  field 
of  Mr.  Clark  (the  prosecuting  witness  in  thifl  case),  that  he  (defendant) 
on  said  morning,  and  just  before  he  started  for  the  house  down  into 
the  field  to  get  the  corn,  had  a  sack  in  his  hand  and  stated  to  his  son, 
a  boy  about  12  years  old,  in  the  presence  of  his  wife  (the  witness)  that 
he  (defendant)  was  going  down  in  Mr.  Clark's  field  to  get  a  feed  of  com; 
that  he  was  out  of  corn,  and  that  he  would  go  down  there  and  get  a  feed 
for  the  hogs ;  and  when  he  saw  Mr.  Clark  he  would  tell  him  of  his  hav- 
ing gotten  the  corn  and  pay  him  for  it.  That  this  conversation  occurred 
a  short  while  before  appellant  was  arrested  for  taking  the  corn  that  he 
is  prosecuted  for  taking  in  this  case.  The  testimony  proffered  is  clearly 
self-serving  and  inadmissible,  and  the  court  did  not  err  in  so  riding. 

While  the  defendant  was  on  the  stand,  the  State,  on  cross-examination, 
over  appellant's  objection,  made  him  admit  that  he  had  written  the  fol- 
lowing letter,  a  short  while  before  this  trial,  but  after  the  alleged  theft, 
to  the  prosecutor's  brother : 

"Clifton,  Texas,  2-13-06. 
"Mr.  Geo,  Clark. 

*T)ear  sir  :  I  suppose  you  and  Jim  are  intending  to  do  all  you  can 
against  me  when  I  come  to  trial  on  that  corn  case.  I  just  want  to  tell 
you  that  Jim  done  his  best  as  far  as  I  know  to  help  me  out,  aiid  I  believe 
he  realizes  the  condition  I  was  in,  for  I  guess  he  has  been  in  some  pretty 
tight  places  himself,  but  you  done  all  you  could  to  sink  me  deeper.  Now, 
George,  I  am  not  in  the  habit  of  turning  a  man  in,  but  if  things  go  on  as 
they  look  like  they  are  apt  to  I  will  certainly  turn  you  up  for  selling 
whisky,  and  to  a  minor  besides,  which  makes  two  cases  instead  of  one. 
Now,  there  is  no  use  in  you  trying  to  get  around  this,  for  I  have  got  all 
the  proof  I  want.  If  you  will  look  on  the  express  book,  about  February 
8,  '06,  you  will  find  that  you  signed  for  A/^  gallon  of  whisky  from  H. 
Brown  &  Co.,  of  Ft.  Worth,  and  if  you  remember,  you  turned  around 
and  accepted  pay  for  the  same,  and  if  you  just  think  for  a  moment  one 
of  the  boys  that  you  let  have  it  is  under  the  age  of  21  years,  which  makes 
two  cases  against  you. 

"I  hate  to  do  anything  like  this,  but  if  everything  goes  on  like  it  is  I 
will  certainly  stick  you.     The  best  way  out  of  all  this  you  probably  know. 
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I  hate  to  force  a  neighbor  boy  into  anything,  but  when  I  am  forced  to  do 
a  thing  I  can  do  it  with  as  good  grace  as  anybody.  Besides,  I  have  got 
to  act  under  my  attorney's  advice.  He  told  me  to  find  out  if  you  would 
do  a  little  thing  like  that,  and  I  did.  Now,  if  you  and  Jim  will  give  me 
a  square  deal  I'll  give  you  one.  If  you  don't  want  to,  all  right.  It  will 
cost  you  fifty  times  as  much  to  get  out  as  it  will  me.  Let  me  hear  from 
you  soon  as  court  meets  right  away. 

^Respectfully, 

"F.  A.  Booth." 

This  testimony  was  admissible.  It  clearly  indicates  that  appellant  was 
trying  to  prevent  George  Clark  (brother  of  the  prosecuting  witness)  from 
testifying  against  him  in  this  case. 

There  is  no  error  in  this  record,  and  the  judgment  is  aflSrmed. 

Affirmed. 


C.  C.  Collins  v.  The  State. 
No.  422a     Decided  February  5,  190a 

1. — ^Assault  With  Intent  to  Commit  Eape — Contlnaanoe. 

Where  upon  trial  for  assault  with  intent  to  commit  rape,  the  State's  testimony 
showed  that  the  alleged  transaction  had  taken  place  in  the  sleeping  car  of  a  railway 
train,  filled  with  passengers,  defendant's  first  application  for  continuance  setting 
out  testimony  of  absent  witnesses,  and  defendant's  motion  for  new  trial  setting  out 
newly  discovered  evidence,  to  show  want  of  outcry  on  part  of  prosecutrix,  etc., 
should  have  been  granted. 

8. — Same — ^Intent — ^Foroe  Used. 

Where  upon  trial  for  assault  with  intent  to  rape  the  evidence  failed  to  show 
an  assault  with  a  specific  intent  to  commit  the  crime  of  rape,  or  such  as  might 
reasonably  be  supposed  sufficient  to  overcome  offered  resistance,  taking  into  con- 
sideration the  relative  strength  of  the  parties  and  the  circumstances  and  environ- 
ments of  the  case,  a  conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before  the 
Hon.  W.  C.  Buford. 

Appeal  from  a  conviction  for  assault  with  intent  to  commit  rape; 
penalty,  two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

S.  P.  Jones,  for  appellant. — On  question  of  insufficiency  of  the  evi- 
dence: Scott  V.  State,  61  Texas  Crim.  Rep.,  5;  100  S.  W.  Hep.,  159; 
Dina  v.  State,  46  Texas  Crim.  Rep.,  402;  78  S.  W.  Rep.,  229;  Mitchell 
V.  State,  32  Texas  Crim.  Rep.,  479 ;  24  S.  W.  Rep.,  280 ;  Boazeman  v. 
State,  34  Texas  Crim.  Rep.,  503;  31  S.  W.  Rep.,  389;  Saddler  v.  State, 
12  Texas  Crim.  App.,  194;  Irving  v.  State,  9  Texas  Crim.  App.,  6Q; 
Carson  v.  State,  24  S.  W.  Rep.,  409 ;  Ellenburg  v.  State,  36  Texas  Crim. 
Rep.,  139 ;  35  S.  W.  Rep.,  989 ;  Passmore  v.  State,  29  Texas  Crim.  App., 
241;  16  S.  W.  Rep.,  286. 


Digitized  by 


Google 


456  52  Texas  Criminal  Eeports.  [Dallas, 

F.  J^  McGord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  assault 
with  intent  to  rape  ifpon  the  person  of  Mrs.  McDowell. 

Taking  the  State's  case  as  strong  as  the  record  can  make  it,  it  is  shown 
that  the  prosecutrix  hoarded  a  Pullman  car  on  the  Texas  and  Pacific 
Eailway  at  El  Paso,  en  route  to  visit  her  family  in  Georgia.  This  oc- 
curred on  June  17th;  that  on  the  morning  of  the  19th  about  1  or  1 :30 
o'clock  the  train  would  reach  Marshall,  Texas,  where  prosecutrix  would 
be  transferred  to  a  New  Orleans  car.  Accompanying  her  were  her  two 
children,  a  boy  and  a  girl,  about  six  years  of  age;  that  appellant  was 
regular  porter  on  that  car,  and  Carter  was  a  buffet  porter ;  that  under  the 
rules  of  the  Pullman  Car  Company,  on  the  night  of  June  15th,  after 
supper  was  served  by  the  buffet  porter,  he  was  placed  on  watch  for  the 
remainder  of  the  night;  that  prosecutrix  had  appellant  to  make  down 
her  berth  on  the  night  of  the  18th  of  June,  after  leaving  Dallas,  in- 
forming him  that  she  would  not  undress  herself  or  children,  as  they 
would  have  to  change  cars  in  the  middle  of  the  night.  Eeaching  a  point 
near  Marshall  she  was  awakened  by  the  porter  Carter,  and  after  some 
conversation  with  him  she  went  to  the  ladies'  dressing  room  on  the  car; 
it  being  in  front  end — ^her  berth  being  the  last  in  the  rear  end  of  the  car, 
and  the  car  was  the  last  on  the  train.  That  Carter  went  to  the  dressing 
room  and  inquired  if  she  desired  some  towels,  being  answered  in  the 
affirmative,  he  went  away  and  soon  returned  with  the  towels,  and  by 
some  improper  familiarity  annoyed  her.  She  left  the  dressing  room, 
and  returned  to  her  berth  and  sat  down.  That  appellant  and  Carter 
(the  two  porters),  held  a  conversation  at  the  rear  end  of  the  aisle,  and 
very  near  her  berth,  in  which  appellant  asked  Carter  if  Mrs.  McDowell 
was  very  mad.  Appellant  then  went  to  the  berth  of  prosecutrix,  where 
she  and  her  two  children  were  awake.  Prosecutrix  was  sitting  in  her 
berth  with  the  curtains  drawn  in  front  of  her.  Appellant  began  a  con- 
versation with  her,  and  while  engaged  in  this  conversation  inquired  if 
he  had  not  handled  her  before,  stating  places  where  he  had  traveled  as 
Pullman  car  porter.  Further  asking  her  if  she  had  not  traveled  on  these 
runs.  To  which  she  nodded  assent.  During  this  conversation,  which 
seemed  to  have  been  friendly,  he  caught  her  watch,  which  was  pinned  to 
her  breast,  in  his  hand,  and  asked  some  question  in  regard  to  it.  She 
shoved  his  hand  away  and  told  him  that  it  was  her  watch.  He  made  two 
other  attempts  to  take  hold  of  the  watch,  but  did  not  catch  it.  She 
shoved  his  hand  away,  and  told  him  to  leave  her  alone.  He  further 
stated  to  her  that  he  would  like  to  handle  her  back  to  El  Paso  when  she 
returned.  She  made  some  reply.  He  then  told  her  his  name  was  Col- 
lins, and  that  she  could  write  to  him  so  that  he  would  catch  her  on  her 
return  to  El  Paso.  When  she  shoved  his  hand  away  the  last  time  she 
called  for  the  conductor,  and  appellant  caught  her  by  the  hand  or  wrist 
and  said  ^Tiush,*'  and  requested  her  to  go  to  the  dressing  room.  He  then 
went  away  and  returned,  and  said  something  that  prosecutrix  did  not 
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remember,  because  she  had  become  very  much  frightened.  That  appel- 
lant then  went  to  the  extreme  rear  end  of  the  aisle  and  was  in  close  cou- 
versation  with  the  other  porter,  being  only  a  few  feet  from  her  berth  and 
toward  the  rear  end  of  the  train.  She  got  up  and  left  the  berth  in 
search  of  the  train  conductor,  and  finally  returned  with  him.  It  is  fur- 
ther shown  that  every  lower  berth  in  the  car  was  occupied  as  well  as  one 
of  the  upper  berths.  There  were  eighteen  passengers  in  this  Pullman 
car. 

Appellant  took  the  stand  in  his  own  behalf  and  denied  the  matters  of 
familiarity,  etc.,  to  which  the  prosecutrix  testified. 

Appellant  sought  a  continuance  for  some  absent  witnesses,  as  well  as 
making  motion  for  a  new  trial  on  newly  discovered  evidence,  the  effect 
of  which  was  to  show  that  these  absent  witnesses  were  occupying  berths 
in  the  same  car  in  which  this  matter  should  have  occurred,  and  that 
there  was  no  outcry  on  the  part  of  prosecutrix,  and  no  commotion  created 
by  reason  of  the  alleged  conduct.  This  was  the  first  application,  and 
in  our  opinion  should  have  been  granted. 

It  is  contended  the- evidence  is  not  sufiBcient  to  support  a  conviction 
for  assault  with  intent  to  commit  rape  by  force.  We  are  of  opinion  that 
this  contention  is  sound.  The  conduct  on  the  part  of  the  two  porters,  of 
which  appellant  was  one,  as  detailed  by  prosecutrix,  was  insulting, 
discourteous,  and  an  outrage  upon  her  feeling;  but  conduct  of  the  char- 
acter described  is  not  suflBcient  to  constitute  an  assault  with  intent  to 
commit  rape  by  force,  and  especially  under  the  environments,  surround- 
ings, and  the  number  of  people,  among  whom  were  grown  men,  who  were 
so  near  at  hand.  The  slightest  outcry,  or  at  least  an  ordinary  outcry, 
would  have  aroused  the  sleeping  inmates  of  the  car,  and  the  evidence 
could  hardly  be  tortured  into  saying  a  negro  porter  would  undertake  to 
ravish  a  white  woman  in  a  crowded  car  where  eighteen  white  occupants 
were  sleeping.  However  outrageous  such  conduct  may  have  been,  if  in 
fact  it  was  committed  by  appellant,  we  do  not  think  this  testimony  is 
suiBcient  to  indicate  an  intention  on  his  part  to  have  carnal  intercourse 
with  the  prosecutrix  by  force ;  and  in  fact,  if  his  request  meant  anything, 
it  was  that  she  would  accompany  or  follow  him  to  the  dressing  room. 
The  only  act  of  force  testified  to  by  her  was  that  he  caught  her  watch, 
which  was  pinned  to  her  breast,  and  when  she  called  the  conductor,  he 
caught  her  by  the  hand  or  wrist  and  requested  her  to  hush,  and  went 
away.  Under  our  statutes  and  the  decisions  thereunder  this  case  could 
not  be  held  to  arise  to  the  dignity  of  an  assault  with  intent  to  commit 
the  offense  of  rape  by  force.  Among  other  cases,  see  Sirmons  v.  State, 
44  Texas  Crim.  Eep.,  488 ;  Graybill  v.  State,  41  Texas  Crim.  Rep.,  286 ; 
Hancock  v.  State,  47  S.  W.  Rep.,  465;  Scott  v.  State,  51  Texas  Crim. 
Rep.,  5;  100  S.  W.  Rep.,  159;  Dina  v.  State,  46  Texas  Crim.  Rep.,  402; 
78  S.  W.  Rep.,  229;  and  Cotton  v.  State,  52  Texas  Crim.  Rep.,  103  S. 
W.  Rep.,  185.  There  must  be  the  specific  intent  to  commit  the  crime 
of  rape  by  force  established  by  the  evidence  to  constitute  the  crime 
coupled  with  the  assault.     Dockery  v.  State,  35  Texas  Crim.  Rep.,  487; 
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Price  V.  State,  36  Texas  Crim.  Sep.,  143;  O'Brien  v.  State,  40  S.  W. 
Rep.,  969;  Wood  v.  State,  61  S.  W.  Bep.,  308;  Caddie  v.  State,  44  Texas 
Crim.  Sep.,  213;  70  S.  W.  Sep.,  91 ;  Coffee  v.  State,  76  S.  W.  Sep,  761; 
House  V.  State,  9  Texas  Crim.  App.,  967;  Saddler  v.  State,  12  Texas 
Crim.  App.,  194;  Peterson  v.  State,  14  Texas  Crim.  App.,  162,  535; 
Jones  V.  State,  18  Texas  Crim.  App.,  485;  Moore  v.  State,  20  Texas 
Crim.  App.,  275;  Pless  v.  State,  23  Texas  Crim.  App.,  75;  Carroll  v. 
State,  24  Texas  Crim.  App.,  306;  Robertson  v.  State,  30  Texas  Crim. 
App.,  498 ;  Shields  v.  State,  32  Texas  Crim.  Rep.,  498 ;  Steinke  v.  State, 
33  Texas  Crim.  Rep.,  65;  Porter  v.  State,  33  Texas  Crim.  Rep.,  385; 
Marshall  v.  State,  34  Texas  Crim.  Rep.,  22;  Matthews  v.  State,  34 
Texas  Crim.  Rep.,  479;  and  EUenberg  v.  State,  36  Texas  Crim.  Rep., 
139. 

The  statute  provides  that  "rape  is  constituted  by  the  carnal  knowledge 
of  a  woman  without  her  consent,  obtained  by  force,  threats  or  fraud.*' 
(Article  633,  Penal  Code.)  "The  definition  of  'force'  as  applicable  to 
assault  and  battery,  applies  also  to  the  crime  of  rape,  and  it  must  have 
been  such  as  might  reasonably  be  supposed  sufficient  to  overcome  resist- 
ance, taking  into  consideration  the  relative  strength  of  the  parties  and 
other  circumstances  of  the  case.'*    Article  634,  Penal  Code. 

Under  the  State's  evidence,  appellant  catching  hold  of  prosecutrix 
would  constitute  an  assault  and  an  outrage,  but  it  was  not  of  that  char- 
acter of  assault,  or  intent  by  force  which  would  elevate  it  sufficiently  high 
to  constitute  that  assault  one  with  the  specific  intent  to  commit  the  crime 
of  rape,  or  such  as  might  reasonably  be  supposed  sufficient  to  overcome 
offered  resistance,  taking  into  consideration  the  relative  strength  of  the 
parties  and  the  circumstances  and  environments  of  the  case.  Here  we 
have  a  grown  woman  in  a  car  occupied  by  eighteen  white  people,  occupy- 
ing berths  in  the  car,  and  the  only  force  used  was  the  catching  or  taking 
hold  of  the  watch  or  by  placing  his  (appellant's)  hand  upon  her  wrist 
with  the  request  that  she  *Tiush"  and  follow  him  to  the  ladies'  dressing 
room.  As  we  view  the  facts  under  our  law,  this  is  not  sufficient  to  au- 
thorize a  conviction  for  assault  with  intent  to  rape. 

The  judgment  is  therefore  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


R.  W.  Caruthers  v.  The  State. 

No.  417a     Decided  February  5,  1908. 

Simple  Aiiault — Statement  of  Facts — ^Want  of  Dilisrence. 

Where  upon  appeal  from  a  conviction  of  simple  assault,  no  statement  of  facts 
was  filed,  and  both  the  State  and  appellant  filed  aflSdavits  conflicting  as  to  the 
question  of  diligence  in  securing  a  statement  of  facts,  and  it  was  not  shown 
satisfactorily  that  appellant  was  deprived  of  the  statement  of  facts  from  causes 
beyond  his  control,  the  judgment  was  afllrmed  in  the  absence  of  a  statement 
of  facts. 
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Appeal  from  the  County  Court  of  Johnson.    Tried  below  before  the 
Hon.  F.  E.  Adams. 
Appeal  from  a  conviction  of  simple  assault ;  penalty,  a  fine  of  $5. 
The  opinion  states  the  case. 
No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

EAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Johnson  County,  Texas,  of  assault  upon  one  W.  R.  Wagner,  and  his  pun- 
ishment assessed  at  a  fine  of  $5. 

There  is  neither  statement  of  facts  nor  bill  of  exceptions  in  the  record. 
An  affidavit  was  filed,  and  appears  in  the  record,  by  counsel  for  appel- 
lant, in  which  he  avers,  in  substance,  that  the  county  court  of  Johnson 
County  adjourned  December  20,  1906,  and  he  obtained  and  had  entered 
in  open  court  an  order  granting  twenty  days  after  adjournment  within 
which  to  file  statement  of  facts.  This  order  appears  in  the  record  before 
us.  That  thereafter,  on  or  about  the  23rd  day  of  December,  1906,  he 
made  a  written  statement  of  all  the  facts  given  in  evidence  on  the  trial, 
and  submitted  the  same  to  the  county  attorney  of  Johnson  County,  who 
declined  to  agree  with  him  on  such  statement,  and  that  on  same  day, 
as  counsel  for  appellant  he  submitted  the  statement  of  facts  prepared 
by  him  to  the  county  judge  of  Johnson  County,  Texas,  and  at  the  same 
time  told  the  judge  that  the  parties  were  unable  to  agree  to  the  statement 
of  facts,  and  requested  the  judge  to  make  out,  sign  and  file  with  the 
clerk  of  said  court  a  correct  statement  of  the  facts  proved  on  the  trial. 
That  this  was  never  done,  and  no  statement  of  facts  was  ever  filed  in  the 
case.  Said  counsel  makes  the  further  general  statement  that  he  mad^ 
frequent  and  persistent  efforts  after  having  presented  the  statement  of 
facts  to  the  county  judge  and  counsel  as  aforesaid,  to  procure  statement 
of  facts  to  be  filed  in  said  cause  according  to  law,  but  that  on  account 
of  press  of  business  by  said  county  judge  and  county  attorney,  failed  to 
obtain  same.  Just  what  said  counsel  did  is  not  stated  further  than  as  is 
implied  in  his  allegation  that  he  made  frequent  efforts  to  obtain  a  state- 
ment of  facts. 

Direct  issue  is  taken  by  the  county  judge  in  the  matter  of  diligence 
used  by  counsel  for  appellant  to  procure  a  statement.  The  county  judge 
makes  oath  that  when  the  statement  of  facts  was  presented  to  him  by 
counsel  for  appellant,  that  he  informed  him  that  he  (the  judge)  ought 
to  have  the  county  attomey^s  statement  of  facts  along  with  his  state- 
ment, and  suggested  to  counsel  for  appellant  that  he  had  better  carry 
the  statement  back  to  the  county  attorney,  and  go  over  it  with  him,  and 
see  if  they  could  not  agree,  and  if  no  agreement  was  reached,  to  report 
to  him  in  the  regular  way,  and  that  he  would  then  do  what  the  law  re- 
quired of  him.  That  counsel  for  appellant  took  the  statement  of  facts 
up,  walked  out  of  his  office,  and  that  according  to  his  best  recollection 
the  matter  was  never  mentioned  to  him  until  the  last  few  days.    A  states 


Digitized  by 


Google 


460  62  Texas  Criminal  Bbports.  [Dallas, 

ment  not  unlike  this  is  filed  under  oath  by  the  county  attorney,  except 
that  the  county  attorney  says  that  when  counsel  for  appellant  requested 
him  to  go  with  him  to  the  county  judge  and  have  the  county  judge  pre- 
pare a  statement  of  facts,  that  he  was  busy  and  told  counsel  for  appellant 
that  he  did  not  have  time  to  go  then,  but  would  go  later,  and  counsel  for 
appellant  left  the  office  and  left  the  statement  of  facts  so  prepared  by  him 
in  said  county  attorney's  office,  where  it  still  was. 

It  has  been  held  in  this  State  that  where  an  appellant  has  failed  to 
secure  a  statement  of  facts,  and  such  failure  was  not  the  fault  of  him- 
self, or  his  attorney,  but  was  the  result  of  causes  beyond  his  control,  the 
statement  will  be  received  as  a  part  of  the  record  in  the  case,  and  will  be 
considered  on  the  appeal.  See  George  v.  State,  25  Texas  Crim.  App., 
229.  In  this  case,  even  to  this  date,  no  statement  of  facts  has  been  filed; 
nor  are  we  prepared  to  say,  in  the  light  of  the  conflicting  affidavits  in 
this  case,  that  appellant  was  deprived  of  statement  of  facts  as  result  of 
causes  beyond  his  control.  In  view  of  the  conflicting  affidavits  in  the  case 
we  do  not  feel  justified  in  interfering,  and  in  view  of  the  condition  of 
the  record  as  made,  there  is  no  question  arising  that  we  can  consider,  and 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


George  Crouch  v.  The  State. 

No.  4224.     Decided   February  5,   190a 

1. — Theft — Sufficiency  of  Evidence. 

See  opinion  for  evidence  held  to  be  suflScient  to  sustain  a  conviction  for  the 
theft  of  a  gun. 

2. — Same — Ownership^Charge  of  Conrt. 

Where  upon  trial  for  theft  the  evidence  showed  that  the  alleged  stolen  prop- 
erty belonged  to  the  party  alleged  as  the  owner,  and  that  his  son  temporarily 
used  it,  the  court  correctly  refused  a  charge  that  the  ownership  was  proved  to 
be  in  the  son  and  to  acquit  the  defendant. 

Appeal  from  the  County  Court  of  Kaufman.  Tried  below  before  the 
Hon.  Thos.  R.  Bond. 

Appeal  from  a  conviction  of  theft  under  the  value  of  $50 ;  penalty,  a 
fine  of  $10  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

A.  U.  Puckitt,  for  appellant. — On  question  of  insufficiency  of  evidence: 
Martinez  v.  State,  16  Texas  Crim.  App.,  122;  Warren  v.  State,  17 
Texas  Crim.  App.,  207. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON",  Presiding  Judge. — Appellant  was  convicted  for  the 
theft  of  a  gun.    Briefly,  the  facts  show  that  L.  C.  Springer,  and  his 
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father,  B.  Springer,  with  the  brothers  of  L.  C.  Springer,  and  a  cousin, 
went  to  Lander's  Lake  on  a  fishing  excursion,  and  carried  a  single- 
barreled  shotgun  with  them  belonging  to  the  father,  B.  Springer.  That 
L.  C.  Springer  took  the  gun  while  en  route  and  shot  a  rabbit  to  be  used 
as  bait  in  fishing.  After  reaching  the  lake  they  left  the  gun  on  a  log, 
and  near  the  gun  some  of  the  crowd  left  their  shoes,  fishing  hooks  and 
lines  and  the  dead  rabbit,  and  went  down  the  lake  to  get  a  boat,  and  in 
going  down  they  passed  appellant,  who  was  going  in  the  direction  of 
where  they  left  the  gun,  and  was  at  the  time  about  one  hundred  yards 
distant  from  the  gun.  After  being  gone  a  short  while  they  returned 
and  the  gun  was  gone,  and  they  did  not  see  the  gun  any  more  until  they 
recovered  it  from  appellant  some  two  or  three  weeks  afterward. 

This  theft  should  have  occurred  about  the  29th  day  of  September. 
About  the  fifteenth  of  the  next  month  the  witness  Aslin  went  with  B. 
Springer  to  appellant's  home,  and  told  him  (appellant)  they  were  going 
hunting  and  wanted  to  borrow  a  gun ;  that  appellant  reached  under  the 
bed  and  pulled  out  a  double-barreled  shotgun,  and  the  witness  Aslin 
states  that  he  saw  under  the  bed  a  single-barrel  shotgun,  which  he 
reached  down  and  secured,  and  requested  appellant  to  loan  them  that 
gun,  and  appellant  said  to  them  they  could  take  it  if  they  would  take 
good  care  of  it,  inquiring  as  to  when  they  would  return.  They  replied 
they  would  return  the  following  Tuesday.  Witness  and  B.  Springer 
started  away  with  the  gun,  and  appellant  followed  them  to  the  fence  and 
said,  "Take  good  care  of  my  gun  and  be  certain  to  bring  it  back."  This 
gun  was  recognized  by  Springer  as  his  gun  he  had  lost  at  the  lake. 
Upon  cross-examination  this  witness  admitted  that  they  were  not  going 
hunting,  but  made  the  statement  to  appellant  in  order  to  get  the  gun. 
That  neither  himself  nor  Springer  said  anything  to  appellant  about  the 
loss  of  Springer's  gun,  nor  did  Springer  tell  appellant  after  he  saw  the 
gun  that  it  was  his,  nor  at  any  time  ask  appellant  where  he  got  it,  nor 
did  he  make  any  statement  to  appellant  in  regard  to  having  lost  the  gun. 
They  did  not  go  hunting,  but  on  the  contrary  went  to  Terrell  the  follow- 
ing morning,  a  distance  of  about  eight  miles,  and  secured  a  warrant  for 
appellant's  arrest.  B.  Springer  testified,  substantially,  as  did  the  other 
witness,  to  the  ownership  of  the  gun,  and  as  did  L.  C.  Springer  in  regard 
to  their  going  fo  the  lake  fishing,  etc. 

Appellant  introduced  J.  T.  Johnson  and  son,  a  boy  about  18  years  of 
age,  who  both  swore  that  in  October  prior  to  appellant's  arrest  he  came 
to  the  house  of  Johnson  in  a  wagon  with  his  wife;  that  witness  lives 
about  five  miles  east  of  town  and  appellant  eight  miles  west ;  that  appel- 
lant had  with  him  a  single-barrel  shotgun,  and  informed  them  that  he 
had  found  it  at  Lander's  Lake;  that  he  at  first  thought  it  was  a  gun 
owned  by  the  Peevy  boys,  but  found  it  was  not;  that  witness  and  son 
thought  the  gun  was  the  property  of  another  party,  and  appellant  asked 
them  to  inquire  in  regard  to  it,  and  signified  his  readiness  to  return  the 
gun.  That  appellant  came  to  his  house  in  the  daytime,  and  must  have 
passed  through  the  City  of  Terrell.     That  appellant  made  no  effort  to 


Digitized  by  VjOOQ  IC 


462  52  Texas  Criminal  Reports.  [Dallas, 

conceal  the  gun  at  witness'  house.  Miss  Peevy  testified  that  some  time  in 
September  appellant  came  to  her  and  told  her  he  had  found  her  brother's 
gun  at  the  lake^  and  she  informed  him  that  the  gun  found  was  not  her 
brother's;  that  she  lived  about  two  miles  from  appellant  near  Lander's 
Lake,  and  that  this  inquiry  was  made  a  day  or  two,  or  very  shortly  after 
appellant  claimed  to  have  found  the  gun.  Miss  Peevy  was  the  niece  of 
appellant's  wife. 

Mrs.  McGaffy  testified  that  she  was  the  step-daughter  of  the  defend- 
ant, and  that  when  Aslin  and  Springer  came  to  appellant's  house  and 
borrowed  the  gun,  she  was  a  member  of  appellant's  family,  but  had  mar- 
ried since.  That  she  was  in  the  room  when  Aslin  and  Springer  said  they 
wanted  to  go  hunting,  and  borrowed  the  gun.  Appellant  always  kept  his 
gun  under  the  bed ;  that  he  reached  tinder  the  bed  and  pulled  out  his  own 
double-barreled  shotgun,  and  a  single-barreled  shotgun  which  he  also  had 
under  the  bed,  and  which  appellant  claimed  to  have  found  at  Lander's 
Lake,  and  that  appellant  had  never  claimed  the  gun  except  as  one  he  had 
found,  and  was  keeping  it  for  the  owner;  that  appellant  further  remarked 
to  Springer  and  Aslin  that  the  double-barreled  shotgun  was  out  of  order, 
but  they  could  take  the  single-barreled  gun  if  they  would  take  good  care 
of  it,  and  that  appellant  and  not  Aslin  got  the  gun  from  under  the  bed. 

Appellant  testified  in  his  own  behalf  that  he  and  a  boy  named  Webb 
went  to  Lander's  Lake,  and  found  the  gun  in  question  on  a  log ;  that  the 
Peevy  boys  had  told  him  they  were  coming  down  to  the  lake  the  night 
before  to  fish,  and  he  (appellant)  thought  the  gun  belonged  to  one  of  the 
Peevy  boys  who  owned  a  gun  just  like  it,  and  he  carried  the  gun  home. 
That  the  Webb  boy  picked  up  a  small  worn-out  knife ;  that  he  had  used 
every  effort  to  find  the  boy  Webb,  and  had  process  issued  for  him,  but 
had  been  unable  to  find  him.  The  remainder  of  his  testimony  is  about 
as  was  the  witnesses  Johnson  and  Miss  Pee\7.  In  addition  to  the  knife 
and  gun  taken.  Springer  and  crowd  also  left  some  hooks  and  lines  and 
two  pair  of  shoes,  and  two  knives  at  the  log,  and  on  their  return  they 
found  everything  as  they  had  left  them  except  the  gun  and  knives  were 
missing.     This  is  practically  the  case  on  the  facts. 

The  court  charged  the  jury  in  regard  to  the  definition  of  theft,  fraudu- 
lent  taking,  and  applied  the  law  to  the  facts  authorizing  a  conviction  if 
the  jury  found  that  the  property  was  taken  with  fraudulent  intent,  etc. 

At  the  request  of  appellant  the  jury  were  further  instructed:  "In 
this  case  the  intent  is  the  gist  of  the  offense,  and  the  intent  must  exist  at 
ttie  time  of  the  taking.  If  the  intent  to  steal  did  not  exist  at  the  time 
of  the  taking,  no  subsequent  felonious  taking  will  render  the  previous 
taking  felonious.  If  therefore  the  evidence  in  this  case  fails  to  show 
beyond  a  reasonable  doubt  that  at  the  time  defendant  obtained  posses- 
sion of  the  gun  in  this  case  he  at  once  intended  to  deprive  the  owner  of 
the  value  thereof  and  to  appropriate  the  same  to  his  own  use  and  benefit, 
you  will  acquit  the  defendant." 

The  court  further  instructed  the  jury,  as  follows:  "If  the  jury  be- 
lieve from  the  evidence  that  the  defendant  at  the  time  he  took  possession 
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of  the  gan  charged  to  have  been  stolen^  thought  that  the  gun  was  lost  by 
the  owner  and  intended  at  the  time  he  took  said  gun  to  return  it  to  the 
true  owner,  or  if  you  have  a  reasonable  doubt  as  to  whether  he  so  thought 
or  a  reasonable  doubt  whether  at  the  time  of  the  taking  he  entertained 
a  fraudulent  intent  to  appropriate  it  to  his  own  use  and  deprive  the  true 
owner  of  the  value  thereof,  then  in  either  such  case  the  defendant  would 
not  be  guilty  and  you  will  acquit  him/' 

We  believe  the  general  charge  and  the  charges  given  at  the  request 
of  appellant  sufficiently  presented  the  merits  of  the  case  on  the  facts  for 
the  consideration  of  the  jury. 

A  further  charge  was  asked  and  refused,  as  follows:  "In  this  case 
the  facts  proven  show  that  the  gun  in  controversy  at  the  time  of  the 
taking  by  defendant  was  in  the  possession  of  L.  C.  Springer  and  not  the 
owner,  B.  Springer,  and  you  will  return  a  verdict  of  not  guilty.**  We 
are  of  opinion  the  court  correctly  refused  this  charge.  The  gun  be- 
longed to  B.  Springer,  L.  C.  Springer  was  his  son;  they  were  going 
fishing  together,  a^d  the  gun  was  with  them ;  and  when  the  rabbit  was 
discovered,  L.  C.  Springer,  with  permission  of  his  father,  took  the  gun 
and  shot  the  rabbit.  They  then  went  on  to  the  lake,  and  left  the  gun 
with  the  other  things  mentioned  at  the  log  when  they  went  down  the 
lake  to  secure  a  boat.  The  ownership  was  clearly  in  B.  Springer  and 
not  in  his  sojq,  L.  C.  Springer. 

A  further  charge  was  asked,  as  follows:  "If  the  property  came  into 
the  possession  of  the  defendant  by  lawful  means,  the  subsequent  appro- 
priation of  it  is  not  theft,  and  you  will  acquit  the  defendant  unless  it 
was  obtained  by  false  pretext,  or  with  the  intent  to  deprive  the  owner  of 
the  value  thereof  and  appropriate  the  property  to  the  use  and  benefit  of 
the  person  taking.*'  This  charge  w«s  refused,  and  we  see  no  such  error 
in  the  court  refusing  same  as  would  require  a  reversal  of  the  judgment. 
The  essence  of  this  charge  and  the  principle  involved  in  it  had  been 
sufficiently  given  in  the  two  charges  above  quoted  as  requested  by  appel- 
lant. 

We  are  of  opinion  there  is  sufficient  evidence  to  justify  the  jury  in 
arriving  at  the  conclusion  they  did.  In  this  connection,  it  might  per- 
haps be  well  enough  to  state  that  appellant,  so  far  as  the  record  goes, 
mentioned  the  gun  matter  to  the  two  Johnsons  and  only  to  those  wit- 
nesses who  testified  in  his  behalf,  and  there  was  no  evidence  showing 
that  anybody  else  was  at  the  lake  except  the  Springers,  and  the  crowd 
that  were  there  with  them  fishing.  The  fact  that  the  shoes  and  all  of 
those  things  were  at  the  log  at  the  time,  and  having  met  the  Springers 
in  the  condition  they  were  in  at  the  time,  rebuts  the  defensive  theory 
that  the  gun  belonged  to  Peevy. 

The  judgment  is  affirmed. 

Affirmed. 
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Lin  Chancellor  v.  The  State, 

^o.  4001.     Decided   February  5,   1908. 

Qaming — Charge  of  Court — ^Betting  at  a  Game  Played  With  Cards — ^BankiAfir 
Game. 
Where  upon  trial  for  gaming,  the  information  charged  the  defendant  with 
betting  at  a  gaming  table  and  bank,  exhibited  for  the  purpose  of  gaming,  and  the 
evidence  supported  this  charge,  but  the  court  instructed  the  jury  on  the  offense 
of  betting  at  a  game  played  with  cards,  which  was  another  and  different  offense, 
from  the  one  alleged  and  proved,  there  was  reversible  error. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  the 
Hon.  J.  T.  Spencer. 

Appeal  from  a  conviction  of  a  violation  of  the  gaming  law;  penalty^ 
a  fine  of  $10. 

The  opinion  states  the  case. 

Tf .  M.  Tidwell,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  complaint  and  information 
contain  three  counts,  the  first  charging  betting  at  a  gaming  table  and 
bank,  then  and  there  kept  and  exhibited  for  the  purpose  of  gaining; 
second,  pteying  at  a  game  of  cards  at  a  place  other  than  a  private  resi- 
dence occupied  by  a  family;  and  third,  at  a  private  residence  occupied 
by  a  family,  such  residence  being  one  commonly  resorted  to  for  the  pur- 
pose of  gaming,  did  unlawfully  bet  and  wager  at  such  game  played  with 
cards. 

The  jury  were  instructed  to  disregard  for  all  purposes  the  second  and 
third  counts,  and  they  were  limited  to  the  consideration  of  the  first 
count.  The  court  confined  the  jury  in  regard  to  the  punishment  to  bet- 
ting at  a  game  played  with  cards,  the  punishment  being  not  less  than 
$10  nor  more  than  $50.  This  prosecution  occurred  under  the  Act  of 
the  Thirtieth  Legislature,  page  107,  which  is  as  follows:  *'If  any  person 
shall  bet  or  wager  at  any  gaming  table,  or  bank,  or  pigeon  hole,  or 
jenny-lind  table,  or  nine,  or  ten-pin  alley  such  as  are  mentioned  in  the 
six  preceding  articles,  or  shall  bet  or  wager  any  money  or  other  thing 
of  value  at  any  of  the  games  included  in  the  six  preceding  articles,  or 
at  any  of  the  following  games,  viz :  poker-dice,  jack-pot,  high-dice,  high- 
die,  low-dice,  low-die,  dominoes,  euchre  with  dominoes,  poker  with 
dominoes,  sett  with  dominoes,  muggins,  crack-loo,  crack-or-loo,  or  the 
game  of  matching  money  or  coins  of  any  denomination  for  such  coins,  or 
for  other  things  of  value,  or  at  any  game  of  any  character  whatever 
that  can  be  played  with  cards,  dice  or  dominoes,  or  at  any  table,  bank  or 
alley,  by  whatsoever  name  the  same  may  be  known,  or  whether  named 
or  not,  and  without  reference  as  to  how  the  same  may  be  played  and 
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without  reference  as  to  how  the  same  may  be  constructed  or  operated,  or 
shall  bet  or  wager  upon  anything  in  any  place  where  people  resort  for  the 
purpose  of  betting  or  wagering  he  shall  be  fined  not  less  than  $10  nor 
more  than  $50."  It  is  provided  further:  "That  no  banking  game 
played  with  cards  or  dominoes  shall  be  exempted  from  the  provisions  of 
this  act  on  account  of  being  played  at  a  private  residence  occupied  by  a 
family,  and  provided  further,  that  for  betting  on  any  gaming  table  or 
bank  the  court  or  jury  may  in  addition  to  said  fine  impose  a  jail  penalty 
of  not  less  than  ten  nor  more  than  thirty  days."  So,  it  will  be  seen 
that  the  court  did  not  submit  to  the  jury  the  issue  charged  in  the  first 
count,  to  wit:  betting  at  a  banking  game  or  table,  but  limited  the  jury 
in  their  consideration  of  the  facts  to  betting  at  a  game  played  with  cards. 

The  evidence  for  the  State  is,  that  appellant  bet  at  banking  game  or 
table,  known  as  ^Ttfonte."  The  statute,  article  384,  of  the  Penal  Code, 
specially  names  ^'Monte"  as  a  banking  game,  and  the  evidence  shows  that 
it  was  in  fact  a  banking  game,  because  it  was  kept  by  a  dealer  and  comes 
within  the  definition  of  what  it  takes  to  constitute  a  banking  game ;  that 
is,  the  dealer  against  all  the  bettors.  In  other  words,  "Monte"  is  a 
banking  game,  and  it  was  at  this  bank  that  the  State's  evidence  shows 
that  appellant  bet. 

Error  is  properly  suggested  in  regard  to  the  court  instructing  the  jury 
if  appellant  bet  at  cards  he  would  be  guilty,  the  punishment  being  not 
less  than  $10  nor  more  than  $50,  when,  in  fact  he  confined  their  consid- 
eration to  betting  at  a  game*  played  with  cards.  The  statute  provides 
that  where  the  betting  was  on  a  gaming  table  or  bank  the  punishment 
is  not  less  than  $10  nor  more  than  $50  and  may  in  addition  to  said  fine 
impose  a  jail  penalty  of  not  less  than  ten  nor  more  than  thirty  days. 
In  other  words,  the  State  charged  appellant  with  one  offense,  and  the 
State's  evidence  supports  that  charge,  and  the  jury  were  instructed  to 
convict  upon  another  phase  of  the  statute  not  included  in  the  count 
submitted  to  the  jury.  One  offense  was  charged  and  another  submitted, 
and  the  conviction  is  therefore  not  authorized. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


OcTAviA  Sanders  v.  The  State. 

No.  4265.     Decided   February  5,   1908. 

Xanslausrhter — ^Evidenoe — Acquittal  of  Codefendant. 

Where  upon  trial  for  murder  defendant  was  indicted  with  her  brother,  for  the 
same  offense,  the  latter  being  acquitted  after  the  conviction  of  defendant,  where- 
upon defendant  in  her  motion  for  new  trial  set  up  the  facta  of  the  acquittal  of 
her  codefendant  and  that  his  testimony  was  material  to  her  defense,  the  motion 
should  have  been  granted.  Following  Lyles  v.  State,  41  Texas,  172;  Qibbs  v. 
State,  30  Texas  Crim.  App.,  581. 

Appeal  from  the  District  Court  of  Nacogdoches.    Tried  below  before 
the  Hon.  James  I.  Perkins. 
Vol.  52  Crim.— 30 
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Appeal  from  a  conviction  of  manslaughter;  penalty,  two  years  con- 
finement in  the  penitentiary. 
The  opinion  states  the  case. 

Ingraham,  Middlebrook  &  Hodges,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant,  a  negro  woman,  was  convicted  of 
manslaughter  in  the  District  Court  of  Nacogdoches  County  on  indict- 
ment charging  her  with  the  murder  of  one  Charley  Slay,  a  white  man,  at 
her  home  in  Nacogdoches,  on  the  17th  day  of  July,  1907. 

It  was  conceded  on  the  trial  and  incontestably  shown  by  the  evi- 
dence that  the  defendant  did  not  herself  shoot  the  deceased,  but  the  case 
was  tried  and  the  substantial  issue  submitted  to  the  jury  was  the  question 
of  conspiracy  between  appellant  and  her  brother.  Boy,  who  was  alleged 
to  have  fired  the  fatal  shot  that  resulted  in  the  death  of  Slay.  Appel- 
lant herem  was  first  tried  and,  therefore,  her  brother '  indicted  for  the 
same  offense  could  not  and  did  not  testify.  This  is  a  sufficient  state- 
ment of  the  case  to  illustrate  the  questions  discussed  in  this  opinion. 

Later  at  the  same  term.  Boy  Sanders  was  tried  and  acquitted.  The 
first  contention  of  counsel  for  appellant  is,  there  was  no  evidence  in  the 
record  sufficient  to  justify  the  submission  of  the  issue  of  conspiracy 
between  appellant  and  Boy  Sanders  to  take  the  life  of  deceased,  Charley 
Slay.  As  presented  in  this  record,  we  would  be  inclined  so  to  hold. 
However,  the  case  must  be  reversed  on  another  question,  and  as  the  testi- 
mony may  not  be  identical  with  the  facts  as  they  appear  in  the  record 
before  us,  we  content  ourselves  with  this  statement. 

After  the  conviction  of  appellant.  Boy  Sanders  was  tried  and  ac- 
quitted of  the  same  offense  as  that  for  which  his  sister  Octavia  was 
here  convicted.  She  made  a  motion  for  a  new  trial,  among  other  grounds 
setting  up  the  facts  of  the  acquittal  of  Boy  Sanders,  and  that  his  testi- 
mony was  and  would  be  material  to  her  defense,  and  that  she  was  denied 
the  benefit  of  this  testimony  by  reason  of  the  pendency  of  the  indict- 
ment against  him.  The  facts  to  which  it  is  averred  the  said  Boy  San- 
ders would  testify  are  set  up  at  great  length  in  the  motion  for  a  new 
trial  filed  and  sworn  to  by  her.  There  can  be  no  doubt  of  the  ma- 
teriality of  this  testimony. 

As  further  ground  of  the  motion  for  a  new  trial  allegations  of  coercion 
of  the  jury  are  made,  discussion  of  her  case,  and  other  misconduct.  As 
we  view  the  matter  the  court  should  have  granted  a  new  trial.  As  stated 
in  the  case  of  Bucker  v.  State,  7  Texas  Crim.  App.,  549 :  "There  can 
be  no  doubt  at  this  day  as  to  the  rule  or  the  correctness  of  the  rule  in 
proper  cases  as  now  established  in  this  State,  that  where  two  are  jointly 
indicted  and  one  is  tried  and  convicted,  and  subsequently  the  other  is 
tried  and  acquitted,  a  new  trial  will  be  granted  the  former  to  obtain  the 
testimony  of  the  latter,  where  it  appears  that  the  new  evidence  is  legal 
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and  competent  and  material  to  his  defense.  Lyles  v.  State,  41  Texas, 
172;  Rich  v.  State,  1  Texas  Crim.  App.,  206;  Huebner  v.  State,  3  Texas 
Crim.  App.,  458;  Williams  v.  State,  4  Texas  Crim.  App.,  5;  Brown  v. 
State,  6  Texas  Crim.  App.,  286.  In  the  case  of  Gibbs  v.  State,  30  Texas 
Crim.  App.,  581,  a  conviction  for  murder  in  the  first  degree  was  set 
aside  and  the  case  reversed  on  the  sole  ground  that  the  appellant  in  that 
case  had  been  denied  the  testimony  of  a  codefendant  who  on  trial  had 
been  acquitted.  That  case  is  precisely  in  point  and  authority  for  our 
action  in  this  case. 

For  the  error  stated,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 


Ex  Parte  B.  S.  Mdckenfdss. 

No.  4267.     Decided   February  5,  1908. 

1. — ^Habeas   Corpus — Public   Amusement — Sunday   Law — ^Threatened   Offense — 
Statutes  Construed. 
Article  42,   Code  Criminal   Procedure,   authorizes   and   enjoins   magistrates   to 
use  all   lawful   means  to  enforce  the  criminal   laws   of   the  State,   and  neither 
broadens  nor  limits  the  scope  of  their  authority. 

2, — Same— Deflnitlon  of  Crime — EJusdem  Generis. 

It  is  a  familiar  rule  that  where  general  words  follow  particular  and  8peci6c 
words,  the  former  must  be  confined  to  things  of  the  same  kind ;  and  this  rule 
is  especially  applicable  in  the  interpretation  of  statutes  defining  crimes  and  regu- 
lating their  punishment.     Following  Murray  v.  State,  21  Texas  Crim.  App.,  620. 

8. — Same— Statutes  Construed — Codification. 

In  construing  a  revision  of  statutes,  the  presumption  is  that  the  codifiers  and 
the  Legislature  did  not  intend  to  change  the  laws  as  they  formerly  stood,  and 
that  article  114,  Code  Criminal  Procedure,  should  be  construed  in  the  light  of  the 
former  law  as  it  existed  before  the  adoption  of  the  Revised  Statutes.  Following 
Runnels  v.  State,  45  Texas  Crim  Rep.,  446;  77  S.  W.  Rep.,  459. 

4. — Same — Offense  Against  Person  and  Property. 

Under  article  114,  Code  Criminal  Procedure,  the  clause  "or  that  any  person 
has  threatened  to  commit  an  offense,"  has  the  same  meaning  and  is  used  in  the 
same  sense  as  the  word  "offense,"  appearing  in  the  preceding  part  of  said  article, 
and  should  be  limited  in  its  meaning  to  offenders  against  person  or  property. 

5. — Same — Case  Stated — Arrest — Theatrical  Performance — Sunday  Law. 

Where  relator  was  arrested  on  an  order  of  a  district  judge  to  be  brought 
before  him  upon  complaint  that  relator  was  about  to  commit  and  had  seriously 
threatened  to  commit  an  offense  against  the  laws  of  the  State  by  threatening  to 
open  his  place  of  business,  a  place  of  public  amusement,  on  Sunday;  and  to  give 
therein  a  theatrical  performance  for  pay.  Held,  that  said  article  114  is  not 
essentially  different  from  the  law  as  it  stood  aforetime,  and  in  express  terms, 
limits  the  authority  of  the  magistrate  to  offenses  against  persons  or  property,  and 
there  was  no  authority  for  relator's  arrest  under  said  article. 

From  Dallas  County. 

Original  application  for  habeas  corpus  for  release  from  an  order  of 
arrest,  under  article  114,  Code  Criminal  Procedure,  for  attempting  to 
commit  an  offense  against  the  laws  of  the  State,  by  giving  theatrical 
performances  on  Sunday. 

The  opinion  states  the  case. 
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Bibb  &  Williams,  for  relator. — On  question  of  ejusdem  generis,  Whit- 
field V.  Terrell  Compress  Company,  62  S.  W.  Sep.,  116;  Ex  parte  Neet 
(Mo.),  57  S.  W.  Rep.,  1026;  State  v.  Bryant,  90  Mo.,  534;  2d  S.  W. 
Rep.,  836;  City  of  St.  Louis  v.  Laughlin,  49  Mo.,  559;  People  v.  Rich- 
ards, 108  N.  Y.,  137;  2d  Am.  St.  Rep.,  373;  People  v.  New  York,  etc., 
R.  R.  Co.,  84  N.  Y.,  565. 

The  word  "offense"  as  used  in  the  clause  "or  that  any  person  has 
threatened  to  commit  an  offense"  has  the  same  meaning  and  is  used  in 
the  same  sense  as  the  word  "offense"  appearing  in  the  preceding  part  of 
said  article  and  should  be  limited  in  its  meaning  to  offenses  against  per- 
son or  property.  Murray  v.  State,  2  S.  W.  App.,  757 ;  Murray  v.  State, 
21  Appeals,  620;  S.  C.  57  Am.  St.  Rep.,  623;  Penal  Code,  art.  6;  Code 
of  Criminal  Procedure,  art.  59;  Lewis'  Sutherland  Statutory  Construc- 
tion, 2d  ed.,  vol.  2,  sec.  422  to  429;  State-  v.  Walsh,  45  N.  W.,  720; 
Nichols  V.  State,  26  N.  E.,  838. 

The  prior  history  of  this  article  demonstrates  that  it  was  enacted  to 
cover  only  offenses  against  person  and  property  (Act  of  December  20, 
1836,  Gammd's  Laws,  vol.  1,  page  1201;  Act  of  May  11,  1846,  GammePs 
I^ws,  vol.  2,  page  1606,  sec.  4;  Act  of  March  20,  1848,  sec.  15,  3  Qam- 
mel's  Laws,  page  166).  Runnels  v.  State,  45  Texas  Crim.  Rep.,  446;  77 
S.  W.,  459;  Braun  v.  State,  40  Texas  Crim.  Rep.,  236;  49  S.  W., 
621;  sec.  19  of  Pinal  Title  Rev.  Stat.,  1895;  Lewis'  Sutherland  Stat. 
Construe.  (2d  ed.),  vol.  2,  sec.  451, 

F,  J.  McCord,  Assistant  Attorney-CJeneral,  and  Barry  Miller,  and 
Walter  F,  Seay,  for  the  State. 

RAMSEY,  Judge. — This  is  an  original  proceeding  in  this  court  in 
the  nature  of  a  habeas  corpus,  filed  by  relator  B.  S.  Muckenfuss,  alleging 
in  substance,  that  he  was  unlawfully  restrained  of  his  liberty  by  vir- 
tue of  an  order  issued  by  Hon.  W.  W.  Nelms,  judge  of  the  Criminal 
District  Court  of  Dallas  County,  issued  by  said  judge  to  the  sheriff  of 
Dallas  County,  directing  such  sheriff  to  arrest  the  relator  and  bring  him 
before  said  judge;  said  order  reciting  that  complaint  had  been  made 
before  said  judge  that  the  relator  is  about  to  commit  and  had  seriously 
threatened  to  commit  an  offense  against  the  laws  of  the  State  of  Texas, 
in  that  such  relator  had  seriously  threatened  to  open  and  permit  to  be 
opened  his  place  of  business,  a  public  amusement,  on  Sunday;  and  to 
give  therein  a  theatrical  performance  for  public  amusement,  to  which  a 
fee  for  admission  will  be  charged. 

It  is  the  contention  of  relator,  and  his  petition  for  habeas  corpus 
averred,  that  said  court  is  without  jurisdiction  to  issue  said  writ  and 
same  is  null  and  void  and  of  no  effect.  Two  contentions  substantially 
are  made  before  this  court: 

First.  That  his  arrest  deprives  him  of  his  liberty,  privileges  and 
immunities  without  due  process  of  law,  in  that  no  appeal  from  the  action 
of  said  magistrate  being  allowed,  that  such  proceeding  violates  the  right 
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of  trial  by  jury,  and  is,  therefore,  in  contravention  of  article  1,  section 
19,  of  our  State  Constitution. 

Second.  That  the  offense  which  it  is  charged  relator  threatens  to 
commit  is  not  one  against  the  person  or  property  of  the  informant  or 
another;  and  is,  therefore,  not  covered  by  the  terms  of  article  114  of 
our  Code  of  Criminal  Procedure,  authorizing  a  magistrate,  in  a  proper 
case,  to  issue  his  warrant  of  arrest  to  prevent  offense,  and  to  require 
bonds  to  keep  the  peace. 

In  view  of  the  disposition  we  have  concluded  to  make  of  the  case, 
we  shall  not  discuss  relator's  first  contention,  though  if  that  was  the 
only  matter  presented,  we  would,  as  we  now  view  the  matter,  decide  the 
question  adversely  to  him. 

Beliance  is  had  by  the  State  to  some  extent  on  article  42  of  our  Code 
of  Criminal  Procedure.  This  article  is,  as  follows :  "It  is  the  duty  of 
every  magistrate  to  preserve  the  peace  within  his  jurisdiction  by  the  use 
of  all  lawful  means;  to  issue  all  process  intended  to  aid  in  preventing 
and  suppressing  crime;  to  cause  the  arrest  of  offenders,  by  the  use  of 
lawful  means,  in  order  that  they  may  be  brought  to  punishment.**  As 
we  view  the  matter,  however,  this  article  means  no  more  than  that  the 
magistrate  is  both  authorized  and  enjoined  to  use  all  lawful  means  to 
enforce  the  criminal  laws  of  the  land,  and  that  same  neither  broadens  nor 
limits  the  scope  of  his  authority,  but  the  duty  herein  enjoined  and  the 
authority  here  given  means  no  more  than  that  he  shall  diligently  env- 
ploy  the  means  and  adopt  the  methods  which  the  law  gives  to  accom- 
plish the  result  named  in  the  article.  So  we  are  remitted  to  article  114 
of  the  Code  of  Criminal  Procedure  to  discover  and  determine  whether 
or  not  in  the  case  here  made  the  offense  charged  is  one  cognizable  under 
this  article  and  whether  as  alleged  the  arrest  of  the  relator  is  unlawful. 

Chapter  2  of  title  3  of  the  Code  relates  to  preventing  offenses  by  the 
acts  of  magistrates  and  other  officers.  In  every  article  of  this  chapter 
(see  articles  107,  108,  109  and  112),  provision  is  made  only  and  re- 
stricted solely  to  where  a  threat  has  been  made  by  one  person  to  do  some 
injury  to  the  person  or  property  of  another.  Immediately  following  the 
several  articles  in  chapter  2,  just  referred  to,  follows  the  first  article 
(article  114),  of  title  3,  on  which  this  proceeding  is  based.  This  article 
is  as  follows:  "Whenever  a  magistrate  is  informed  upon  oath  that  an 
offense  is  about  to  be  committed  against  the  person  or  property  of  the 
informant,  or  of  another,  or  that  any  person  had  threatened  to  conmiit 
an  offense,  it  is  his  duty  immediately  to  issue  a  warrant  for  the  arrest 
of  the  accused,  that  he  may  be  brought  before  such  magistrate,  or  before 
some  other  named  in  the  warrant."  It  is  the  contention  of  the  relator 
that  the  word  "offense"  as  used  in  the  clause  "or  that  any  person  has 
threatened  to  commit  an  offense,"  has  the  same  meaning  and  is  used 
in  the  same  sense  as  the  word  "offense"  appearing  in  the  preceding  part 
of  said  article,  and  should  be  limited  in  its  meaning  to  offense  against 
person  or  property.  We  believe  this  contention  should  be  sustained,  and 
that  this  is  the  correct  interpretation  of  the  article  in  question.    It  is 
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a  familiar  rule  that,  where  general  words  follow  particular  and  specific 
words,  the  former  must  be  confined  to  things  of  the  same  kind.  It  has 
been  held  also,  that  this  rule  is  especially  applicable  in  the  interpreta- 
tion of  statutes  defining  crimes  and  regulating  their  punishment.  See 
McDade  v.  People,  29  Mich.,  50,  citing  American  Transportation  Co.  v. 
Moore,  5  Mich.,  368;  Hawkins  v.  Great  W.  R.  R.  Co.,  17  Mich.,  57;  97 
Am.  Dec.,  179;  Matter  of  Ticknor's  Est.,  13  Mich.,  44;  Phillips  v.  Po- 
land, L.  R.  1  C.  P.,  204;  Hall  v.  State,  20  Ohio,  7;  Daggett  v.  State,  4 
Conn.,  60;  10  Am.  Dec,  100;  Chegaray  v.  Mayor,  etc.,  13  N.  Y.,  220; 
1  Bish.  Crim.  Law,  paragraph  149;  Dwarris,  621. 

The  doctrine  itself  is  thus  well  expressed  in  Lewis'  Sutherland  Stat- 
utory Construction :  When  there  are  general  words  following  particular 
and  specific  words,  the  former  must  be  confined  to  things  of  the  same 
kind.  This  is  known  as  the  rule  or  doctrine  of  ejusdem  generis.  Some 
judicial  statements  of  this  doctrine  are  here  given.  TV^hen  general 
words  follow  an  enumeration  of  particular  things,  such  words  must  be 
held  to  include  only  such  matters  or  objects  as  are  of  the  same  kind  as 
those  specifically  enumerated.^  'The  rule  is,  that  where  words  of  a  par- 
ticular description  in  a  statute  are  followed  by  general  words,  that  are 
not  so  specific  and  limited,  unless  there  be  a  clear  manifestation  of  a 
contrary  purpose,  the  general  words  are  to  be  construed  as  applicable  to. 
persons  or  things,  or  cases  of  like  kind  to  those  designated  by  the  par- 
ticular words.^  *It  is  a  principle  of  statutory  construction  everywhere 
recognized  and  acted  upon,  not  only  with  respect  to  penal  statutes  but 
to  those  affecting  only  civil  rights  and  duties,  that  where  words  particu- 
larly designating  specific  acts  or  things  are  followed  by  and  associated 
with  words  of  general  import,  comprehensively  designating  acts  or 
things,  the  latter  are  generally  to  be  regarded  as  comprehending  only 
matters  of  the  same  kind  or  class  as  those  particularly  stated.  They 
are  to  be  deemed  to  have  been  used,  not  in  the  broad  sense  which  they 
might  bear,  if  standing  alone,  but  as  related  to  the  words  of  more  defi- 
nite and  particular  meaning  with  which  they  are  associated.'  The  rule 
is  supported  by  numerous  cases."  Hurd  v.  McClellan,  14  Colo.,  215 ;  23 
Pac,  792 ;  Washington  Elec.  Vehicle  Trans.  Co.  v.  District  of  Columbia, 
19  App.  Cas.  (D.  C),  462;  Blakcom  v.  Empire  Lumber  Co.,  91  Ga., 
651;  Grier  v.  State,  103  Ga.,  428;  30  S.  E.,  255;  Davis  v.  Doucherty 
County,  116  Ga.,  491;  42  S.  E.,  764;  Misch  v.  Russell,  136  HI.,  22;  26 
K  E.,  528;  12  L.  R.  A.,  25;  Ambler  v.  Whipple,  139  HI.,  311;  28  N.  E., 
841;  32  Am.  St.  Rep.,  202;  Webber  v.  Chicago,  148  HI.,  313;  36  K  E., 
70;  Cecil  v.  Green,  161  HI.,  265;  43  N.  E.,  1105;  32  L.  R.  A.,  566; 
Elgin  Hydraulic  Co.  v.  Elgin,  194  111.,  476;  62  K  E.,  929;  Chicago 
Union  Traction  Co.  v.  Chicago,  199  111.,  484;  65  N.  E.,  451;  Marquis  v. 
Chicago,  27  111.  App.,  251 ;  Cairo  v.  Coleman,  53  111.  App.,  680 ;  McKeon 
V.  Wolf,  77  111.  App.,  325 ;  Phillips  v.  Christian  County,  87  111.  App., 
481;  Stiles  v.  Wiggins  Ferry  Co.,  97  111.  App.,  157;  Roberts  v.  Detroit, 
102  Mich.,  64;  60  N.  W.,  450;  27  L.  R.  A.,  572;  Rhone  v.  Loomis,  74 
Minn.,  200;  77  N.  W.,  31;  State  v.  Barge,  82  Minn.,  256;  84  K  W., 
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911;  111  L.  R.  A.,  428;  Leinkauf  v.  Banes,  66  Miss.,  207;  5  So.,  402; 
State  V.  Canon,  106  Mo.,  488;  17  S.  W.  660;  Greenville  Ice  &  C.  Co.  v. 
Greenville,  69  Miss.,  86 ;  10  So.,  574 ;  State  v.  Dinnisse,  109  Mo.,  434 ; 
19  S.  W.,  92;  State  v.  Schuchmann,  133  Mo.,  Ill;  33  S.  W.  35;  34  S. 
W.,  842;  State  v.  South,  136  Mo.,  673;  38  S.  W.,  716;  Buckert  v.  Grand 
Ave.  Ey.  Co.,  163  Mo.,  260;  63  S.  W.,  814;  Bachman  v.  Brown,  5.7  Mo. 
App.,  68;  McCutcheon  v.  Paeifie.R.  E.  Co.,  72  Mo.  App.,  271;  State  v. 
Ennis,  79  Mo.  App.,  271 ;  Kine  v.  Crider,  6  Pa.  Dist.,  688 ;  In  re  Barre 
Water  Co.,  62  Vt.,  27;  20  Atl.,  109;  9  L.  R.  A.,  195;  American  Man- 
ganese Co.  V.  Va.  Manganese  Co.,  91  Va.,  272 ;  21  S.  E.,  466 ;  People  v. 
Dolan,  5  Wyo.,  245;  39  Pac,  752;  Baker  v.  Cook  County  Com'rs, 
9  Wyo.,  51;  59  Pac,  797;  United  States  v.  Wilson,  58  Fed.,  768;  Bruen 
V.  State,  206  III.,  417;  69  N.  E.,  24;  Lassen  v.  Karrer,  117  Mich.,  512; 
76  N.  W.,  73;  State  v.  Krueger,  134  Mo.,  262 ;  35  S.  W.,  604;  Edgecomb 
V.  His  Creditors,  19  Nev.,  149;  7  Pac,  533. 

This  precise  rule  has  received  endorsement  in  our  own  courts,  Murray 
V.  State,  21  Texas  Crim.  App.,  620.  In  that  case.  Judge  White  says: 
"The  leading  and  controlling  rule  in  the  construction  of  statutes,  in 
fact  the  primary  and  fundamental  one,  is  to  interpret  them  according 
to  their  true  meaning  and  intent.  To  ascertain  this  intent  it  is  the  duty 
of  the  court  to  find,  by  other  established  rules,  what  was  the  fair,  natural, 
and  probable  intent  of  the  Legislature.  For  this  purpose  the  language 
employed  in  the  act  is  first  to  be  resorted  to.  If  the  words  employed  are 
free  from  abiguity  and  doubt,  and  express  plainly,  clearly  and  distinctly, 
the  intent,  according  to  the  most  natural  import  of  the  language,  there  is 
no  occasion  to  look  elsewhere.  (People  v.  Schoonmaker,  63  Barbour 
N.  Y.,  47,  citing  McCluskeu  v.  Cromwell,  11  N.  Y.,  601.) 

"Another  good  rule  of  construction  is  that,  Vhen  a  particular  class 
is  spoken  of,  and  general  words  follow,  the  class  first  mentioned  is  to  be 
taken  as  the  most  comprehensive,  and  the  general  words  treated  as  re- 
ferring to  matters  ejusdem  generis  with  such  class.'  (Matter  of  Her- 
mance,  et  al.,  71  N*.  Y.,  487,  citing  Arch,  of  Centerbury's  case,  2  Coke, 
46a;  Lyndon  v.  Stanbridge,  2  K.  &  N.,  51;  Beg.  v.  Edmundson,  2  E.  & 
E.,  83;  Gibbs  v.  Lamon,  30  L.  J.,  ch.  170;  Broom's  Legal  Max.,  625.)" 

While  there  was  a  dissenting  opinion  in  that  case,  the  rule  referred  to, 
among  other  rules,  received  the  unqualified  endorsement  of  Judge  Hurt, 
who  dissented  in  this  language:  "In  the  opinion  on  the  motion,  our 
presiding  judge  gives  a  number  of  rules  by  which  the  court  should  be 
governed  in  construing  statutes.  To  those  rules  I  have  not  the  slightest 
objection.  They  are  correct,  and  by  them  this  court  should  be  con- 
trolled. Neither  this  court  nor  any  other  court  has  the  right  to  make 
laws,  or  to  so  construe  a  statute  as  to  make  acts  and  omissions  offenses 
which  are  not  so  declared  to  be  by  the  law  making  power."  The  con- 
struction which  we  have  here  given  seems  at  least  incidentally  to  have 
received  the  approval  of  Judge  White,  for  that  in  the  form  which  he 
lays  down  for  the  guidance  of  magistrates  and  those  charged  with  the 
enforcement  of  law  both  in  respect  to  the  affidavit  required  and  the  form 
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for  the  warrant  of  arrest,  he  names  only  cases  in  which  the  person 
charged  is  about  or  has  seriously  threatened  to  commit  an  offense  against 
person  or  property.    If  there  could  be  any  doubt,  however,  as  to  the 
proper  construction  of  this  statute,  it  would  seem  to  be  made  clear  by  the 
terms  of  article  115.     It  is  here  provided  that  (the  affidavit  being  found 
to  be  true)  the  magistrate  "shall  make  an  order  that  the  accused  enter 
into  bond  in  such  sum  as  he  may  in  his  discretion  require,  conditioned 
that  he  will  not  commit  such  offense,  and  that  he  will  keep  the  peace 
towards  the  person  threatened  or  about  to  be  injured,  and  towards  all 
others  for  one  year  from  the  date  of  such  bond.''    It  seems  diflScult  to 
conceive  how,  under  this  article,  a  bond  could  be  drawn  having  relation 
to  the  offense  here  charged.     Its  particular  condition  is,  that  the  person 
charged  will  keep  peace  towards  the  person  threatened  or  about  to  be 
injured,  and  towards  all  others.     The  correctness  of  our  contention 
seems  to  us  to  be  placed  beyond  serious  question  by  the  fact  that,  it  is 
provided  in  article  123  of  the  Code  of  Criminal  Procedure,  in  sub- 
stance, that  if  any  person  shall  make  oath  that  another  is  about  to  pub- 
lish, sell  or  circulate,  or  is  continuing  to  sell,  publish  or  circulate  any 
libel  against  him,  the  person  accused  of  such  intended  publication  may 
be  required  to  enter  into  bond  with  security  not  to  sell,  publish  or  cir- 
culate such  libelous  publication,  and  it  is  provided  the  same  proceed- 
ings may  be  had  as  in  the  case  before  enumerated  in  this  chapter.     Now, 
if  article  114  of  the  Code  of  Criminal  Procedure  can  be  held  to  apply  to 
all  offenses  without  limitation  or  restriction,  it  is  inconceivable  that  the 
Legislature  should  feel  called  upon  to  single  out  for  particular  treat- 
ment the  one  matter  in  respect  to  circulation  of  libelous  publication. 
Additional  force  is  lent  to  this  construction  by  the  passage  recently  of 
legislation  authorizing  the  district  judges  of  the  State  to  grant  injunc- 
tions to  prevent  certain  offenses.     Now,  in  this  legislation  the  right  of 
appeal  is  given,  and  it  was  everywhere  regarded  as  a  new  departure ;  and 
while  sustained  by  the  Supreme  Court  of  this  State,  it  was  vehemently 
assailed  as  laying  unjust  burdens  upon  persons  charged  with  crimes  as 
being  violative  of  the  basic  principles  of  our  Constitution.     Now,  if  the 
right  had  existed  always  by  force  of  article  114  for  a  magistrate  to  hail 
before  him  a  defendant,  in  respect  to  any  sort  and  all  sorts  of  offenses, 
and  require  him  to  give  bond,  limiting  the  amount  only  to  the  unre- 
strained discretion  of  such  magistrate  with  no  right  of  appeal  to  any 
court,  it  does  not  seem  possible  that  the  Legislature  would  have  deemed 
it  necessary  to  enact  the  law  referred  to  granting  the  district  courts  the 
right  of  injunction. 

We  call  attention  to  the  fact  that,  under  the  law  aforetime,  Oldham  & 
White's  Digest,  Code  Criminal  Procedure,  article  80,  running  back  a 
half  century,  as  well  as  the  Bevised  Statutes  of  1879,  Code  of  Criminal 
Procedure,  article  94,  the  article  under  which  the  authority  sought  is 
here  claimed,  reads  as  follows:  "Whenever  a  magistrate  is  informed 
upon  oath  that  an  offense  is  about  to  be  committed  against  any  person 
or  property  of  the  informant  or-  of  another,  or  that  any  person  has 


Digitized  by 


Google 


190S.]  Ex  Parte  Muckenfuss.  473 

threatened  to  commit  such  an  offense,  it  is  his  duty  to  immediately  issue 
a  warrant  for  the  arrest  of  the  accused  that  he  may  be  brought  before 
such  magistrate  or  before  some  other  named  in  the  warrant.'^  There  is 
a  slight  change  in  the  article,  it  will  be  noted,  as  same  now  stands^  in 
that  the  word  "such^^  in  the  clause,  "or  that  if  any  person  has  threatened 
to  commit  an  offense,"  is  omitted  in  the  present  article.  No  change 
was  made  in  the  article  stating  the  terms  of  the  bond,  however.  It  has 
been  held  in  the  case  of  Braun  v.  State,  40  Texas  Crim.  Bep.,  236 ;  49 
S.  W.  Bep.,  621,  that  "In  construing  a  revision  of  statutes,  the  pre- 
sumption is,  that  the  codifiers  and  the  Legislature  did  not  intend  to 
change  the  laws  as  they  formerly  stood,'*  and  that  the  original  act  as  it 
existed  before  the  adoption  of  the  codification  may  be  looked  to  in  con- 
struing its  meaning  as  it  appears  in  the  Code.  The  case  of  Bunnells  v. 
State,  45  Texas  Crim.  Bep.,  446,  77  S.  W.  Bep.,  459,  not  only  approves 
the  principle  of  the  Braun  case,  but  may  fairly  be  said  to  go  further. 
The  syllabus  of  that  case,  which  fairly  states  the  holding  of  the  court, 
is  as  follows:  "Though  the  compilers  of  the  code  failed  to  bring  in 
certain  provisions  of  a  statute,  the  court  in  construing  the  statute  in  the 
code  may  look  to  the  original  for  aid  in  construction,  but  cannot  bring 
forward  any  portion  of  the  statute  as  it  formerly  existed.  Penal  Code, 
1895,  article  647,  inflicting  a  punishment  on  any  one  who  shall  mingle 
any  other  noxious  potion  or  substance  with  any  drug,  food  or  medicine, 
with  intent  to  kill  or  injure  any  person,  defines  an  offense  irrespective 
of  whether  the  word  "other**  be  rejected.  Penal  Code,  1895,  article  647, 
imposes  a  punishment  on  any  one  who  shall  mingle  any  other  noxious 
potion  or  substance  with  any  drug,  food  or  medicine,  with  intent  to  kill 
or  injure  any  person.  As  the  statute  formerly  stood  (Paschl.  Dig., 
art.  2198,  Penal  Code,  1858,  art.  537),  it  read:  *Any  poison  or  other 
noxious  potion,  etc.*  Held,  that  the  phrase  ^Noxious  potion  or  sub- 
stance* in  the  Penal  Code  means  some  character  of  poison.**  In  dis- 
cussing the  matter  in  the  opinion,  the  court  say :  "In  that  connection 
the  court,  quoting  from  Black  on  Interpretation  of  Laws,  pages  368,  369, 
said:  'When  the  language  of  the  Code  or  revision  as  it  stands  would 
lead  to  absurdity  or  highly  improbable  results,  it  may  be  compared  with 
the  language  of  the  original  statute  to  ascertain  if  the  phraseology  has 
not  been  changed  by  mistake  or  inadvertence.*  So,  without  holding  that 
we  can  interpolate  or  bring  forward  a  portion  of  an  article  that  formerly 
existed  as  a  part  thereof  after  the  same  has  been  left  off  for  so  many 
years,  so  as  to  constitute  it  a  part  of  the  article  in  question,  we  hold, 
in  accordance  with  the  principle  indorsed  in  Braun's  case,  that  we  can 
look  back  to  the  original  statute  in  order  to  determine  whether  the  same 
was  left  off  by  mistake  or  inadvertence,  and  to  aid  in  construing  and 
interpreting  the  pre^nt  act.** 

These  authorities  are  ample,  if  indeed  any  are  needed,  to  justify  us 
in  holding  that  the  present  article  of  our  Code  of  Criminal  Procedure  is 
not  essentially  different  from  the  article  as  it  stood  aforetime,  which,  in 
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express  terms  limits  the  authority  of  the  magistrate  to  offenses  against 
persons  or  property. 

-  If  it  had  been  the  intent  and  purpose  of  the  Legislature  to  change  the 
law  as  it  stdd  aforetime,  unquestionably  they  would  have  found  them- 
selves compelled  to  have  made  a  corresponding  change  in  the  form  of 
the  bond  required.  Again,  if  they  meant  to  give  the  right  to  peace 
officers  to  require  a  peace  bond,  in  respect  to  all  threatened  violations 
of  the  law,  they  could  have  said  so  in  one  line,  and  it  would  have  seemed 
unnecessary  to  have  specified  certain  offenses  in  respect  to  persons  and 
property,  and  then  followed  with  a  clause  that  would  have  included  every 
conceivable  violation  of  our  criminal  code.  However,  it  passes  com- 
prehension that  if  they  intended  such  a  change  in  the  law,  radical  and 
far  reaching,  that  they  should  have  left  the  old  law  unchanged  except 
by  striking  out  the  word  '^such.^*  They  did  not,  however,  in  our  opin- 
ion intend  any  change.  The  dropping  out  of  the  word  "such"  in  the 
clause  considered  was  either  due  to  inadvertence  or  to  the  belief  that 
its  omission  made  no  change  in  the  meaning  of  the  law  as  it  had  stood 
for  more  than  a  generation. 

While  reluctant  to  adopt  any  holding  which  may  even  remotely  have 
the  eflfect  to  stay  the  hands  of  diligent  and  faithful  peace  officers  in  their 
efforts  to  uphold  the  law,  and  to  suppress  any  offense  which  may  have 
the  effect  to  corrupt  or  demoralize  our  people,  we  cannot  obtain  our  con- 
sent to  go  farther  than  the  law  goes.  We  are  constrained  by  every  con- 
sideration of  duty  to  go  that  far,  but  no  farther;  as  strong  as  the  law 
and  no  stronger  is  the  limit  of  our  authority.  Further  can  no  officer 
go.  Firm  in  our  belief  that  the  arrest  and  detention  of  relator  under 
the  process  by  which  he  is  held  is  unlawful,  it  only  remains  for  us  to  so 
declare  and  to  order  his  release,  which  is  here  done. 

Relator  discharged. 


Jesse  Human  v.  The  State. 

No.  4183.     Decided  February  5,  1908. 

1.— Local  Option— Indictment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment  fol- 
lowed approved  precedent,  there  was  no  error. 

2. — Same — Sufficiency  of  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law  there  was  a  conflict  of 
testimony  as  to  the  sale,  the  verdict  will  not  be  disturbed. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  F.  E.  Adams. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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A.  8,  Bledsoe  and  H.  P.  Brown,  for  appellant. — On  question  of  sale. 
Lane  v.  State,  49  Texas  Crim.  Bep.,  335 ;  92  S.  W.  Rep.,  839 ;  Oshen- 
nessey  v.  State,  49  Texas  Crim.  Bep.,  600 ;  96  S.  W.  Bep.,  790 ;  Isom  v. 
State,  49  Texas  Crim.  Bep.,  610;  95  S.  W.  Bep.,  518;  Blasingame  v. 
State,  47  Texas  Crim.  Bep.,  582;  12  Texas  Ct.  Bep.,  305;  Chenowith  v. 
State,  50  Texas  Crim.  Bep.,  638;  96  S.  W.  Bep.,  19. 

F.  J.  McCord,  Assistant  Attorney-General,  and  J.  E.  Kugle,  County 
Attorney,  and  J.  E.  Warren,  and  W.  E.  Myers,  Assistants,  for  the  State. 
— Citing  cases  in  opinion. 

BBOOKS,  JuDOE. — Appellant  was  convicted  for  violating  the  local 
option  law  and  received  the  minimum  punishment. 

Appellant  jSled  a  motion  to  quash  the  indictment.  The  indictment  is 
in  the  form  frequently  approved  by  this  court,  and  several  times  passed 
upon  during  this  sitting. 

The  only  other  insistence  we  deem  necessary  to  pass  upon  is  the  suf- 
ficiency of  the  evidence.  The  State's  case  shows  the  following  facts: 
Prosecuting  witness,  Walter  Cochran,  testified  as  follows:  "I  have 
known  the  defendant  all  of  his  life.  I  knew  him  in  Ellis  County  before 
he  moved  to  Johnson  County.  We  are  related.  His  mother  and  my 
wife  are  sisters.  About  the  first  of  September,  1906,  I  went  to  the 
drugstore  where  the  defendant  was  at  work.  I  got  a  pint  of  whisky 
from  him;  that  is,  he  let  me  have  the  pint  of  whisky.  I  went  behind 
the  prescription  counter  and  told  the  defendant  what  I  wanted.  He  got 
a  pint  of  whisky  and  set  it  on  the  counter  in  front  of  me.  I  took  50 
cents  out  of  my  pocket  and  laid  it  on  the  counter.  I  put  the  whisky 
in  my  pocket  and  walked  up  to  the  front  end  of  the  drugstore  to  where 
the  defendant  was  standing.  He  asked  me  if  I  did  not  want  a  drink  of 
soda  water.  I  told  him  yes.  He  drew  a  glass  and  handed  it  to  me.  I 
drank  it  and  then  went  out.  This  was  in  Johnson  County,  Texas." 
The  defendant  denies  these  facts,  but  insists  that  he  gave  the  prosecut- 
ing witness  the  pint  of  whisky.  The  facts  in  this  case  were  submitted  to 
the  court,  without  a  jury,  and  upon  same  he  found  appellant  guilty. 
The  facts  are  very  much  similar  to  the  following  cases:  Fred  Potts  v. 
State,  52  Texas  Crim.  Bep.,  368 ;  Boach  v.  State,  47  Texas  Crim.  Bep., 
500;  11  Texas  Ct.  Bep.,  985;  Hays  v.  State,  47  Texas  Crim.  Bep.,  149; 
11  Texas  Ct.  Bep.,  439;  and  Hollar  v.  State,  7  Texas  Ct.  Bep.,  552. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Bob  Anglin  v.  The  State. 

No.  4229.     Decided  February  5.  1908. 
1. — ^Iheft — ^Varianoe— Paper  Money. 

Where  upon  trial  for  theft,  the  indictment  alleged  the  theft  of  $80  in  money, 
the  same  being  paper  currency  money  of  the  United  States  of  America,  and  the 
proof  showed  various  denominations  of  paper  currency  money,  there  was  no 
variance. 
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8. — Same — Self-Senring  Declarations. 

Upon  trial  for  theft,  there  was  no  error  in  rejecting  testimony  of  a  witness 
as  to  self-serving  declarations  by  the  defendant  to  the  witness. 

8. — Same— BUI  of  Exceptions. 

Where  upon  appeal  for  a  conviction  of  theft,  there  was  no  bill  of  exceptions  as 
to  the  rejection  of  testimony,  the  same  could  not  be  considered. 

4. — Same — ^Evldenee. 

Upon  trial  for  theft  of  certain  money  there  was  no  error  in  permitting  the 
prosecuting  witness  to  testify  that  the  money  in  question  looked  like  the  money 
that  he  had  lost 

Appeal  from  the  District  Court  of  Marion.  Tried  below  before  the 
Hon.  P.  A.  Turner. 

Appeal  from  a  conviction  of  theft;  penalty  three  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

R.  R.  Taylor,  for  appellant. — On  question  of  variance :  Koblenschlag 
V.  State,  23  Texas  Crim.  App.,  264. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — Cited  cases 
mentioned  in  the  opinion. 

BROOKS,  Judge. — Appellant  was  convicted  of  theft,  and  his  pun- 
ishment assessed  at  three  years  confinement  in  the  penitentiary. 

Appellant  insists  the  court  erred  in  not  sustaining  his  motion  to 
charge  the  jury  to  find  the  defendant  not  guilty  on  the  ground  that  there 
was  a  variance  between  the  allegations  in  the  bill  of  indictment  and  the 
proof  offered  as  to  the  description  of  the  property.  The  bill  of  indict- 
ment alleges  $80  in  money,  the  same  being  paper  currency  money  of  the 
United  States  of  America,  and  being  of  the  value  of  $80,  while  the 
money  admitted  in  evidence  was  one  $20  gold  certificate  and  one  $20 
bill  issued  by  the  National  Bank  of  Chicago,  and  one  $5  bill  and  one 
$10  National  Bank  bill.  Appellant's  contention  is  not  correct.  See 
Spencer  v.  State,  55  S.  W.  Bep.,  58;  Otero  v.  State,  30  Texas  Crim. 
App.,  450,  and  also  Berry  v.  State,  46  Texas  Crim.  Bep.,  420,  80  S.  W. 
Bep.,  630,  for  a  full  discussion  of  this  question. 

The  next  ground  of  the  motion  for  a  new  trial  complains  the  court 
erred  in  refusing  to  allow  the  appellant  to  testify  as  to  whether  he  had 
any  money  before  the  alleged  theft.  The  bill  presenting  this  matter, 
however,  does  not  bear  out  this  complaint.  Upon  an  inspection  of  same 
it  will  be  seen  that  the  question  propounded  and  the  answers  intended  to 
be  elicited  were  not  whether  the  defendant  had  in  his  possession  any 
money,  but  that  defendant  told  him  that  he  had  the  money.  This  would 
be  a  self-serving  declaration  on  the  part  of  appellant  and  hearsay,  and, 
therefore,  inadmissible. 

The  third  ground  is  to  the  action  of  the  court  in  refusing  to  allow  de- 
fendant to  prove  by  the  witness  Lehigh  that  the  witness  had  often  left 
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money  laying  around  and  defendant  never  took  it.    There  is  no  bill  of 
exceptions  covering  this  matter. 

The  next  ground  complains  that  the  court  permitted  the  prosecuting 
witness  to  testify  that  the  money  in  question  looked  like  the  money  that 
he  lost.     There  was  no  error  in  this. 

The  evidence  is  suflBcient  to  support  the  conviction,  and  the  judg^ 
ment  is  afSrmed. 

Affirmed. 


J.  H.  Hunt  v.  The  State. 

No.  4072.     Decided  February  12,  1908. 

CarryiBflT  Pistol — ^Traveler — Charge  of  Court. 

Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  showed  that 
the  defendant  was  traveling,  and  that  on  his  journey  there  was  a  brief  incidental 
delay,  the  charge  of  the  court  which  instructed  the  jury  on  the  question  of 
traveling,  among  other  things,  that  if  defendant  engaged  in  anything  not  con- 
nected with  his  business  or  journey  to  find  him  guilty,  was  reversible  error. 
Following  Quinn  v.  State,  50  Texas  Crim.  Rep.,  209;  Granger  v.  State,  50  Texas 
Crim.  Rep.,  48a  Distinguishing  Irvin  v.  State,  51  Texas  Crim.  Rep.,  52 ;  Navarro 
V.  State,  50  Texas  Grim.  Rep.,  326. 

Appeal  from  the  County. Court  of  Denton.  Tried  below  before  the 
Hon.  Lee  Zumwalt. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol ;  penalty,  a 
fine  of  $100. 

The  opinion  states  the  case. 

Mac  Taylor,  for  appellant. — On  question  of  charge  of  court,  in  addi- 
tion to  the  cases  cited  in  opinion,  Mays  v.  State,  51  Texas  Crim.  Rep., 
32 ;  19  Texas  Ct.  Rep.,  100 ;  Price  v.  State,  34  Texas  Crim.  Rep.,  102 ; 
29  S.  W.  Rep.,  473. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  charged  with  unlawfully  carrying 
a  pistol,  and  on  trial  before  the  county  court  of  Denton  County,  was  con- 
victed of  this  offense,  and  his  punishment  assessed  at  a  fine  of  $100. 

The  facts,  briefly,  show  that  appellant  lived  in  Wise  County  and 
about  October  6,  1906,  went  from  there  to  a  farm  which  he  owned  in 
Denton  County,  near  the  town  of  Aubrey,  a  distance  of  about  thirty- 
five  miles,  and  that  his  purpose  in  going  there  was  to  have  a  settlement 
with  one  McAfee,  his  tenant,  and  to  adjust  another  matter  with  a  man 
named  Craig,  who  lived  near  his  farm.  The  evidence  shows  that  appel- 
lant stayed  over  night  with,  Craig  on  Saturday  night,  transacted  his 
business  with  him,  and  went  to  McAfee^s  about  noon  on  Sunday,  and 
discussed  some  business  matters  with  him,  and  started  home  about  the 
middle  of  the  afternoon.     There  was  some  evidence  that  prior  to  his 


Digitized  by 


Google 


478  52  Texas  Ckiminal  Rjspokts.  [Dallas, 

• 

leaving  Craig's  to  return  home  that  Craig  told  him  that  Shellie  Sizemore 
and  Walter  Meadows,  to  whom  he  (appellant)  was  somewhat  indebted, 
were  threatening  to  do  him  some  violence.  For  this  reason,  it  seems, 
appellant,  on  his  return  home  took  a  somewhat  indirect  route,  as  he 
says,  to  avoid  the  necessity  of  passing  Sizemore's  house.  This  is  not 
seriously  contested.  While  going  along  his  journey  home,  in  a  public 
road,  appellant  came  upon  Walter  Meadows  and  Shellie  Sizemore,  his 
father  and  another  party,  who  was  sitting  on  the  side  of  the  road  along 
which  appellant  was  traveling.  When  he  (appellant)  drove  up  he  was 
accosted  by  the  witness  Meadows,  who  asked  him  for  a  settlement  of  cer- 
tain indebtedness,  which  it  seems  appellant  was  due  him.  Appellant 
asked  him  to  get  in  the  buggy,  and  they  would  talk  the  matter  over. 
Meadows  got  in  the  buggy,  and  the  two  drove  about  twenty  yards  on  the 
road  and  stopped.  When  they  had  about  reached  an  adjustment  of  the 
unsettled  business,  the  witness  Sizemore  came  up  to  where  appellant  was 
still  sitting  in  his  buggy,  and  demanded  payment  of  what  was  due  him. 
Appellant  proposed,  it  seems,  to  give  him  an  order  for  the  money  due 
him  on  one  McCaskey.  This  Sizemore  declined  to  accept,  and  said  he 
was  going  to  have  his  money.  There  is  some  difference  in  exactly  what 
happened  from  this  point  in  the  testimony,  but  a  fair  summary  of  the 
evidence  is  that  the  demand  of  Sizemore  for  the  payment  of  tlie  money 
in  cash  was  quite  peremptory  and  in  such  manner  as  to  anger  appellant, 
who  said  to  him  that  he  had  been  trying  to  bulldoze  him,  and  that  the 
matter  had  gone  far  enough,  and  that  if  he  wanted  to  fight  to  put  his  hat 
on  the  ground.  This  suggestion  was  very  promptly  accepted  by  Size- 
more,  who  promptly  placed  his  hat  on  the  ground  as  suggested.  Appel- 
lant claims  that  Sizemore  came  at  him  with  a  dirk.  This  was  denied. 
All  the  testimony  is,  however,  that  appellant  drew  his  pistol  on  both 
Sizemore  and  Meadows,  and  that  Meadows  left  and  that  Sizemore  halted, 
and  later  backed  off  a  short  distance.  Thereupon,  appellant  resumed  his 
journey,  continued  without  being  molested,  and  reached  home  in  the 
night-time  the  next  morning. 

In  this  state  of  the  record,  the  court  below  gave  the  following  charge: 
"If  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  had  on  his  person  a  pistol  as  charged,  and  if  you  further  be- 
lieve from  the  evidence  that  he  was  not  a  traveler,  or  if  he  was  a  traveler, 
but  engaged  in  anything  not  connected  with  his  business  or  journey  as 
such  traveler,  then  you  will  convict  the  defendant,  and  assess  his  punish- 
ment as  above  set  out.*'  This  charge  was  specifically  excepted  to  on  the 
ground  that  it  was  misleading,  for  the  reason  that  the  words  "engaged  in 
anything  not  connected  with  his  business  or  journey,'*  included  delays 
incident  to  the  journey,  during  which  persons  traveling  do  not  lose  their 
exemption  from  the  provisions  of  the  statute  for  unlawfully  carrying 
arms;  and  that  said  portion  of  the  charge  is  further  misleading  in  that 
the  evidence  fairly  raises  the  issue  of  delay  incident  to  the  journey,  and 
nowhere  in  said  charge  is  the  jury  instructed  as  to  such  delays  or  the 
facts  bearing  on  such  delays.     In  this  connection  counsel  for  appellant 
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requested  the  court  to  charge  the  jury  as  follows :  "If  you  believe  from 
the  evidence  in  the  case  that  the  defendant  was  travling  from  his  home 
in  Wise  County,  near  Decatur,  to  his  farm  in  Denton  County,  on  busi- 
ness, and  returning  had  a  pistol  on  his  person,  you  will  find  the  defend- 
ant not  guilty/'  We  think  the  court  erred  in  his  charge  to  the  jury  in 
view  of  the  facts  in  this  case.  In  the  case  of  Irvin  v.  State,  51  Texas 
Crim.  Bep.,  52,  100  S.  W.  Bep.,  779,  the  court  Lay:  "Now  the  law  is 
on  this  subject,  that  appellant  has  a  right  as  a  traveler  to  carry  a  pistol, 
but  if  he  goes  about  some  other  business  or  pursuit  not  connected  with 
his  journey,  he  ceases  to  be  a  traveler,  and  would  then  be  amenable  to 
the  law,  but  some  delay  incident  to  his  journey  would  not  deprive  him 
of  his  defense  of  a  traveler/*  As  illustrating  what  is  meant,  in  the 
case  of  Quinn  v.  State,  50  Texas  Crim.  Bep.,  209,  96  S.  W.  Bep.,  33, 
this  court  held,  that  defendant  had  a  right  to  stop  on  his  road  home, 
while  carrying  a  pistol  and  demand  an  explanation  of  prosecuting  wit- 
ness for  an  insult  offered  to  defendant's  wife.  In  the  case  of  Granger 
V.  State,  50  Texas  Crim.  Bep.,  488,  98  S.  W.  Bep.,  836,  it  is  held  that  a 
traveler  is  not  required  to  take  the  shortest  route  home.  In  this  case  ap- 
pellant was  traveling  along  a  public  road  on  his  journey  home.  .  He  did 
not  stop  of  his  own  volition,  but  was  accosted  and  stopped  by  others  while 
pursuing  the  even  tenor  of  his  way.  TTie  charge  of  the  court  is  that,  if 
he  was  "engaged  in  anything  not  connected  with  his  business  or  journey 
as  a  traveler*'  he  should  be  convicted.  We  can  well  understand  how  on 
his  journey,  appellant  could  have  had  little  expectation  and  less  desire  of 
meeting  either  Meadows  or  Sizemore,  but  to  say  and  hold  that  when  in 
pursuit  of  his  journey  he  is  accosted  by  some  one  whom  he  owes,  and 
stops  his  journey  by  request  for  a  few  minutes  to  discuss  with  the  debtor 
the  liquidation  of  his  indebtedness,  that  this  shall  deprive  him  of  his  de- 
fense, it  seems  to  us  is  going  much  farther  than  the  court  should  have 
gone.  It  should,  in  fairness,  be  stated  that  the  charge  of  the  court  con- 
forms very  closely  to  the  language  used  in  the  opinion  in  the  case  of  Na- 
varro V.  State,  50  Texas  Crim.  Bep.,  326,  96  S.  W.  Bep.,  932,  but  the 
facts  in  that  case  and  this  case  are  so  utterly  dissimilar  that  the  language 
applicable  to  the  facts  in  the  Navarro  case  would  be  wholly  misleading 
as  applied  to  the  facts  in  this  case.  In  the  Navarro  case  the  defendant 
sought  to  justify  on  the  ground  that  he  was  a  traveler.  The  facts 
showed,  as  stated  in  the  opinion,  that  while  on  his  journey,  the  defend- 
ant in  that  case  came  to  a  ferry  going  to  the  Territory;  but  instead  of 
crossing  on  the  ferry,  he  turned  aside  from  his  journey,  and  went  to  a 
neighboring  house,  and  began  drinking  whisky,  and  entered  on  a  carousal, 
and  according  to  the  testimony  of  the  State,  raised  a  difficulty  with  some 
one  at  the  house.  In  that  case  the  court  say,  as  a  traveler  he  was  pro- 
tected while  going  to  the  ferry,  and  was  protected  in  carrying  the  pistol 
on  his  return  home,  but  when  he  stopped,  turned  aside,  and  began  drink- 
ing whisky  with  other  people  and  carousing,  he  was  not  in  pursuit  of 
his  journey  and  engaged  in  business  connected  therewith,  and  conse- 
quently was  not  protected  by  the  exemption  in  favor  of  travelers.    In 
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this  case  appellant  was  never  out  of  the  public  road.  He  stopped  on  his 
journey,  not  of  his  own  volition,  but  at  the  request  of  another  in  respect 
to  a  business  matter.  The  delay  was  incidental,  brief  and  transitory, 
was  a  mere  incident  of  the  journey,  which  was  resumed  as  soon  as  the 
matter  in  hand  had  been  briefly  discussed.  We  think  the  charge  com- 
plained of  should  not  have  been  given,  and  unless  the  evidence  on 
another  trial  can  be  substantially  strengthened,  we  do  not  think,  as  it 
appears  to  us,  that  a  conviction  should  be  sustained. 

For  the  error  discussed,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


Tom  Banks  v.  The  State. 

No.  4160.    Decided  February  12,  1908. 

1. — Xnrder — Conspiracy — ^Evidence — Declaration  of  Co-Conspirator. 

Upon  trial  for  murder,  there  was  no  error  in  admitting  the  declaration  of  a 
co-conspirator  to  the  effect  that  the  deceased  was  getting  too  G — d  d— d  smart  in 
accusing  his  boy  of  stealing  a  coat,  and  if  he  did  not  take  it  back,  by  G — d,  he 
intended  to  kill  him,  the  record  showing  that  defendant  and  his  co-conspirator  had 
entered  into  a  conspiracy:  and  this,  although  the  conspiracy  was  shown  after 
this  testimony  was  introduced. 

8. — Same — Charge  of  Court — Limiting^  Testimony. 

Where  upon  trial  for  murder,  the  court  properly  limited  according  to  approved 
precedent  impeaching  testimony  to  the  credibility  of  the  witness  involved,  there 
was  no  error.  Following  Winn  v.  State,  34  Texas  Crim.  Rep.,  37;  Dean  v. 
State,  47  Texas  Grim.  Rep.,  243 ;  Elkins  v.  State,  48  Texas  Grim.  Rep.,  205. 

8. — Same — Charge  of  Court — ^Principals. 

Where  upon  trial  for  murder  the  evidence  showed  declarations  by  defendant 
showing  ill-will  towards  the  deceased,  and  proximity  to  the  homicide,  etc.,  the 
charge  on  the  law  of  principal  was  justified. 

4. — Same — Charge  of  Court — Conspiracy — ^Principals. 

Upon  trial  for  murder  where  there  was  evidence  of  a  conspiracy,  there  was  no 
error  in  the  court's  qualification  of  defendant's  special  instruction,  to  the  effect 
that  the  declaration  of  a  codefendant  threatening  deceased  could  not  be  taken 
against  defendant,  unless  defendant  and  said  codefendant  had  entered  into  an 
agreement  to  kill  the  deceased. 

Appeal  from  the  District  Court  of  San  Jacinto.  Tried  below  before 
the  Hon.  L.  B.  Hightower. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  life 
term  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Dean,  Humphrey  &  Powell,  for  appellant. — On  question  of  limiting 
testimony  to  credibility  of  witness  in  court^s  charge,  cases  cited  in  opin- 
ion: Green  v.  State/49  Texas  Crim.  Bep.,  645;  98  S.  W.  Eep.,  1064. 
On  question  of  admitting  statements  of  co-conspirators:  Chapman  v. 
State,  45  Texas  Crim.  Bep.,  479;  43  Texas  Crim.  Bep.,  328;  76  S.  W. 
Bep.,  477;  Wallace  v.  State,  46  Texas  Crim.  Bep.,  341;  81  S.  W.  Bep.; 
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966;  Nelson  v.  State,  48  Texas  Crim.  Rep.,  374;  87  S.  W.  Bep.,  143; 
Cooper  V.  State,  48  Texas  Crim.  Rep.,  608;  89  S.  W.  Rep.,  81G.  On 
question  of  charge  on  principals:  Marshall  v.  State,  40  Texas,  200; 
Francis  v.  State,  7  Texas  Crim.  App.,  501.  Upon  question  of  qualify- 
ing special  charge:  Dobbs  v.  State,  51  Texas  Crim.  Rep.,  113;  100  S. 
W.  Rep.,  946. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  conspiracy :  Burris  v.  State,  34  Texas  Crim.  Rep.,  387 ;  Hannon 
V.  State,  5  Texas  Crim.  App.,  549;  McKenzie  v.  State,  32  Texas  Crim. 
Rep.,  568;  Blain  v.  State,  33  Texas  Crim.  Rep.,  236;  Donnegan  v.  State, 
39  Texas  Crim.  Rep.,  115;  Cox  v.  State,  8  Texas  Crim.  App.,  254; 
Hardin  v.  State,  4  Texas  Crim.  App.,  355 ;  Baker  v.  State,  7  Texas  Crim. 
App.,  612 ;  Smith  v.  State,  21  Texas  Crim.  App.,  96 ;  Loggins  v.  State, 
8  Texas  Crim.  App.,  434. 

DAVIDSON,  Presiding  Judge. — Appellant  was  charged  with  kill- 
ing J.  L.  Palmer,  his  punishment  being  assessed  at  life  imprisonment  in 
the  penitentiary. 

The  witness  Whitley  testified  as  to  the  facts  of  the  killing,  that  just 
before  the  killing  of  Palmer  he  heard  a  conversation  between  Tom 
Banks  (appellant),  John  Crabb  and  Dolive,  in  which  Dolive  said, 
^^oys,  there  is  one  or  two  things  we  have  got  to  do.  We  have  either 
got  to  kill  old  man  John  Palmer,  Gus  and  Buddy,  or  we  will  have  to 
move,''  and  John  Crabb  said,  "By  God,  we  will  not  move.  We  are  the 
boys  that  can  do  the  work.''  That  they  were  standing  then  about  the 
middle  of  Dolive's  store.  Dolive  and  Crabb  were  brothers-in-law.  The 
witness  had  gone  in  there  to  purchase  some  meal.  The  same  witness 
testified  that  he  had  a  conversation  with  John  Crabb  in  which  Crabb 
stated,  "Buddy,''  referring  to  deceased,  was  getting  too  God  damned 
smart;  he  accused  his  boy  of  stealing  a  coat,  and  if  he  did  not  take  it 
back  by  God  he  intended  to  kill  him.  That  this  conversation  occurred 
a  short  time,  perhaps  four  or  five  days,,  before  the  conversation  previously 
referred  to  as  having  occurred  in  the  store  where  Dolive,  Crabb  and  ap- 
pellant were.  The  previous  conversation  is  again  testified  to  in  this 
shape;  that  Dolive  said  to  John  Crabb,  in  the  presence  of  appellant, 
"Boys,  there  is  one  of  two  things  we  have  got  to  do.  We  have  got 
to  kill  old  man  Palmer,  Gus  and  Buddy,  or  we  will  have  to  move." 
John  Crabb  said,  **By  God,  we  will  not  move.  We  are  the  ones  that 
can  do  it,  ain't  we,  Tom?"  Tom  (appellant)  did  not  say  anything  that 
the  witness  heard.  The  witness  Sheppard  was  in  company  with  Whit- 
ley, but  did  not  hear  the  conversation,  he  having  stopped  out  in  front 
of  the  store,  but  saw  the  parties  standing  back  there.  The  witness 
Gates  testified  a  few  days  before  the  homicide  defendant,  Tom  Banks, 
told  him  that  he  had  found  "that  Buddy  was  a  God  damned  rascal,  and 
if  he  wanted  to  he  could  go  and  tell  him  so."  He  further  testified 
there  was  some  trouble  between  appellant  and  deceased.  This  witness 
Vol.  52  Crim.--31 
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further  testified :  **I  can't  imagine  why  Tom  Banks  would  have  started 
such  a  mess;  him  and  Buddy  Palmer,  during  the  whisky  times  down 
there  had  been  average  good  friends.  I  said,  *My  goodness,  it  seems  to 
me.  Banks,  I  could  not  talk  that  way,'  and  he  said,  'You  can  go  and 
tell  him/  Tom  remembers  it."  The  witness  Standley  stated  that  de- 
ceased was  standing  in  front  of  McGar's  store  about  ten  feet  from  the 
gallery  when  the  witness  first  saw  him  after  the  gun  fired.  Deceased 
went  toward  the  house,  came  inside  where  witness  was,  and  said  John 
Crabb  had  shot  him  and  he  was  going  to  die.  Deceased  immediately 
fell  and  lived  four  or  five  minutes.  This  witness  described  the  wound. 
Wyatt  testified  that  he  was  standing  about  ten  feet  from  Dolive's  store 
when  the  gun  fired;  looked  in  and  could  see  Tom  Banks  and  John 
Crabb;  they  were  down  by  the  window  on  the  side  next  to  McQar's 
store.  They  were  near  a  window;  that  is,  John  Crabb  and  Tom  Banks. 
When  the  gun  fired  he  could  see  the  smoke;  could  see  it  outside.  "It 
was  about  four  feet  from  the  window.  After  the  shot  fired  I  went  from 
there.  After  the  shot  I  looked  and  saw  Bill  Smith;  he  came  to  the 
front  door  and  Banks  and  John  Crabb  were  back  up  near  the  window. 
Smith  was  along  up  towards  the  door.  To  my  best  recollection  Crabb 
had  a  gun;  both  were  standing  there  about  two  feet  apart.  I  went  from 
there  to  McGar's  store."  There  is  quite  a  lot  of  testimony  going  to 
show  that  the  shot  was  fired  from  the  west  window  of  Dolive's  store 
through  the  window  at  a  point  where  one  of  the  window  panes  was  out, 
and  the  testimony  seems  to  be  practically  that  there  were  only  three 
parties  in  the  store  at  the  time  of  the  shooting:  Smith,  appellant  and 
Crabb;  and  the  State's  evidence  places  Crabb  and  appellant  together 
at  the  window  immediately  after  the  gun  fired,  with  Smith  near  the 
front  part  of  the  store,  and  the  indications  from  the  testimony  infer- 
entially  are  that  Crabb  fired  the  shot.  There  was  considerable  testi- 
mony of  a  more  or  less  impeaching  character.  The  witness  Smith  was 
placed  upon  the  stand,  but  did  not  seem  to  know  anything,  and  evidence 
was  introduced  showing  that  his  statement  at  examination  trial  or  cor- 
oner's inquest  was  materially  different  from  what  it  was  upon  this  trial. 
Bill  of  exceptions  was  reserved  to  the  introduction  of  some  of  the  testi- 
mony of  the  witness  Whitley.  Perhaps  it  is  better  to  copy  enough  of  the 
bill  to  make  it  intelligible:  *'Q.  Now,  sometime  before  the  killing  did 
you  have  a  talk  with  John  Crabb;  did  you  hear  John  Crabb  make  any 
remarks  about  Buddy  Palmer?  A.  I  did,  sir.  Q.  Where  were  you  at 
that  time  ?  A.  I  was  in  his  store.  Q.  What  did  he  say  ?  A.  He  said. 
Buddy  was  getting  too  God  damn  smart;  he  accused  his  boy  of  steal- 
ing a  coat  and  if  he  did  not  take  it  back,  by  God,  he  intended  to  kill 
him.  Q.  About  how  long,  how  many  days  was  that  before  Buddy 
Palmer  was  killed?  A.  I  could  not  be  exact  about  that,  but  it  could 
not  have  been  over  ten  or  fifteen  days.  Q.  What  was  it  John  Crabb 
said  Buddy  had  been  accusing  his  boy  of?  A.  Stealing  a  coat."  The 
defendant  on  cross-examination  asked  of  said  witness,  whether  defend- 
ant, Tom  Banks,  was  present  at  the  time  and  place  of  said  alleged  con- 
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versation  between  the  witness  and  said  Crabb,  to  which  said  witness 
replied  that  the  defendant,  Tom  Banks,  was  not  present,  whereupon  the 
defendant  moved  the  court  to  exclude  said  testimony  on  the  ground 
that  the  statement  of  said  J.  L.  Crabb  was  not  made  in  the  presence  of 
defendant,  and  not  shown  to  be  by  his  authority  or  pursuant  to  any 
agreement  entered  into  between  the  said  Crabb  and  defendant  to  take 
the  life  of  the  deceased,  J.  L.  Palmer;  was  immaterial  and  inadmissible 
in  evidence.  The  court  overruled  the  exception,  and  the  testimony  was 
allowed  to  remain  before  the  jury  on  the  promise  and  undertaking  of 
the  State  thereafter  to  show  by  other  testimony  that  the  defendant  and 
the  said  Crabb  had  entered  into  a  conspiracy  to  take  the  life  of  the  de- 
ceased. This  condition  is  shown  and  the  acting  together  by  the  parties 
was  sufficiently  shown,  and  no  error  is  made  to  appear. 

The  court  gave  the  following  instruction:  **You  are  further  in- 
structed that  the  testimony  of  the  witness,  F.  0.  Fuller,  as  to  what  he 
testified  he  heard  the  witness,  W.  A.  J.  Smith,  testify  to  before  the  ex- 
amining court  soon  after  the  killing  of  J.  L.  Palmer  as  to  the  place  or 
position  the  defendant  was  at  in  the  store  of  Dolive  at  the  time  the  fatal 
shot  was  fired,  and  as  to  where  the  gun  was  fired,  was  allowed  to  go 
before  you,  not  as  criminative  evidence  against  the  defendant,  but  for 
the  bearing  it  might  have  upon  the  credibility  of  the  said  W.  A.  J. 
Smith  as  a  witness  in  this  case,  and  must  not  be  considered  by  the  jury 
for  any  purpose  except  as  the  said  testimony  may  bear  upon  the  credi- 
bility of  the  said  witness  Smith.''  This  charge  is  criticised  as  being 
on  the  weight  of  evidence,  and  calculated  to  impress  the  jury  with  the 
belief  that  the  court  thought  the  testimony  of  Fuller  was  entitled  to  " 
weight  by  them  in  determining  the  credibility  of  Smith.  We  believe 
this  charge  sufficiently  states  the  law,  and  is  in  accordance  with  prior 
decisions  of  this  court.  See  Winn  v.  State,  34  Texas  Crim.  Rep.,  37; 
Dean  v.  State,  47  Texas  Crim.  Bep.,  243;  77  S.  W.  Bep.,  803;  and 
Elkins  V.  State,  48  Texas  Crim.  Bep.,  205 ;  87  S.  W.  Bep.,  149. 

The  court  instructed  the  jury  with  regard  to  principals,  which  was 
objected  to  because  there  was  no  evidence  warranting  the  submission  to 
the  jury  of  the  question  of  principals.  Also  the  court  charged  the 
jury,  "Any  person  who  advises  or  agrees  to  the  commission  of  an  offense 
and  who  is  present  when  the  same  is  committed  is  a  principal  thereto, 
whether  he  aids  or  not  in  the  illegal  act.''  The  main  attack  upon  the 
court's  charge,  in  regard  to  the  law  of  principals,  is  that  the  evidence 
did  not  justify  the  submission  of  that  theory.  We  have  already  stated 
some  of  the  principal  features  of  the  facts  relied  upon  by  the  State;  and 
in  addition,  we  might  further  state  that  Dolive  and  Crabb  were  seen 
going  together  the  morning  preceding  the  killing,  to  Dolive'fl  store,  one 
of  them  having  a  gun.  That  subsequently,  on  the  same  morning,  ap- 
pellant went  to  the  store,  and  some  twenty  or  thirty  minutes  prior  to 
the  homicide,  Dolive  went  over  to  the  residence  of  Dr.  Aden  to  answer 
a  call  over  long  distance  telephone,  leaving  Smith,  Crabb  and  appellant 
in  the  store.     That  Smith  says  he  was  up  on  the  gallery ;  other  witnesses 
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place  him  on  the  inside  of  the  store^  but  he  also  places  appellant  sepa- 
rated from  Crabb,  but  did  not  know  who  fired  the  shot,  and  in  fact  all 
of  his  answers  before  the  jury  indicated  that  he  did  not  know  anything 
about  it,  particularly  one  way  or  the  other.  But  it  is  further  in  evi- 
dence that  deceased  was  killed  by  a  gun  discharged  from  this  window; 
that  the  gun  was  there  in  the  store,  and  was  carried  back  by  one  of  the 
witnesses  and  placed  on  the  bed.  That  one  barrel  had  recently  been 
discharged,  and  the  other  was  clean.  By  one  of  the  witnesses,  also  that 
as  the  shot  fired  he  looked  up,  being  in  front  of  Dolive's  store,  and 
saw  appellant  and  Crabb  togetiier  bent  down  at  the  window  through 
which  the  shot  had  been  fired.  There  is  much  testimony  showing  that 
the  gun  was  discharged  from  this  window,  and  about  smoke  being  just 
outside  and  inside  of  the  house,  and  other  questions  of  that  sort,  and  it 
was  also  shown  that  these  parties  remained  in  that  house  pretty  much 
the  balance  of  the  day ;  of  course,  appellant  being  one  of  the  parties  in 
the  house.  They  exercised  suflScienf  discretion  not  to  talk  or  say  any- 
thing about  the  shooting.  If  this  testimony  is  to  be  believed,  and  the 
jury  seemed  to  have  credited  it,  taken  in  connection  with  what  had 
occurred  in  the  conversation  showing  ill-will,  etc.,  previously  testified  as 
occurring  in  the  store  when  Dolive,  Crabb  and  others  were  present,  and 
remarks  of  appellant  himself  showing  ill-will  towards  deceased,  his 
proximity  to  the  deceased,  in  which  he  saw  the  witness  at  the  window, 
and  his  conduct  during  the  day  in  the  store  as  above  stated,  in  our 
opinion,  justified  the  court  in  submitting  the  law  of  principals,  and  that 
appellants  objections  to  these  charges  are  not  well  founded. 

Appellant  requested  several  charges,  some  of  which  were  given  by 
the  court ;  one  of  them  with  a  qualification.  The  charge  and  qualifica- 
tion are  as  follows:  ^^You  are  instructed  to  disregard  and  not  to  con- 
sider for  any  purpose  the  testimony  of  the  witness,  John  Whitley,  as  to 
the  alleged  statements  made  by  J.  L.  Crabb  to  said  witness  in  the  store 
of  the  said  Crabb,  the  testimony  of  the  said  witness  showing  that  the 
defendant  Tom  Banks  was  not  present  at  the  time  said  alleged  state- 
ment was  made.^'  The  court  thus  qualifies,  to  be  read  after  the  above 
typewritten  instruction:  "Unless  you  should  find  and  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant  and  Crabb,  or 
defendant  and  Crabb  and  others  had  entered  into  an  agreement  to  kill 
deceased.*'  This  qualification,  under  the  facts  adduced,  we  think,  is 
not  error.  If  appellant  entered  into  a  conspiracy  with  Crabb  and  Dolive 
to  take  the  life  of  deceased,  and  thereafter  he  acting  with  Crabb  killed 
the  deceased,  or  if  he  was  present  at  the  time  Crabb  killed  him,  if 
Crabb  did  fire  the  fatal  shot,  knowing  his  unlawful  purpose  and  in  any- 
way aided  him  or  encouraged  him,  he  would  be  guilty  as  a  principal, 
and  with  the  preparation  made  for  the  killing  and  manner  of  the  kill- 
ing he  could  not  have  been  a  principal  without  some  knowledge  of  the 
fact  that  deceased  was  to  be  killed  before  the  shot  was  fired  under  the 
facts  of  this  case. 

It  is  also  urged  the  evidence  is  not  suflBcient.     Without  repeating  the 


Digitized  by  VjOOQ  IC 


1008.]  Haney  v.  The  State.  485 

testimony  or  making  any  additional  statements  to  those  made,  we  are 
of  opinion  that  the  jury  were  warranted  in  coming  to  the  conclusion 
they  arrived  at  by  their  verdict. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled,  March  20,  1908,  without  written 
opinion. — ^Reporter.] 


BuBB  Haney  v.  The  State. 

No.  4013.     Decided  February   12,  1908. 

Quarantine — ^Information. 

See  opinion  for  information  held  to  be  insufficient  in  charging  a  violation  of 
quarantine  regulations. 

Appeal  from  the  County  Court  of  Palo  Pinto.  Tried  below  before 
the  Hon.  E.  B.  Bitchie. 

Appeal  from  a  conviction  of  violating  quarantine  regulations;  pen- 
alty, a  fine  of  $25. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J:  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — Appellant  was  convicted  of  violating  the  quar- 
antine regulation  and  his  punishment  assessed  at  a  fine  of  $25. 

The  charging  part  of  the  information  in  this  case  reads,  as  follows: 
^^Said  Bube  Haney  on  or  about  the  20th  day  of  December,  A.  D.,  1906, 
and  in  the  said  County  of  Palo  Pinto,  and  State  of  Texas,  did  then  and 
there  unlawfully,  knowingly  and  wilfully  violate  and  disobey  a  certain 
quarantine  regulation  established  in  the  town  of  Gordon,  in  said  county 
by  the  Health  Officer  of  said  Palo  Pinto  County,  Texas,  by  then  and 
there  absenting  himself  from  the  pesthouse  in  the  said  town  of  Gordon 
in  violation  of,  and  against  the  order  and  quarantine  regulation  of  said 
county  health  officer,"  etc. 

Appellant  filed  a  motion  in  arrest  of  the  judgment  and  to  quash  the 
information  herein,  for  the  following  grounds : 

1.  Said  information  fails  to  charge  that  the  commissioners  court  of 
Palo  Pinto  County  ever  ordered  the  county  health  officer  to  establish  a 
quarantine  in  the  town  of  Gordon  in  said  county. 

2.  The  same  nowhere  alleges  that  the  defendant  was  ever  placed  in 
quarantine  by  the  said  health  officer. 

3.  It  does  not  allege  that  defendant  was  ever  lawfully  detained  by 
said  health  officer,  or  any  one  else  who  had  authority  to  detain  him  in 
quarantine. 
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4.  It  does  not  allege  that  quarantine  regulations  had  ever  been  estab- 
lished in  the  town  of  Gordon  by  the  health  oflScer  or  any  one  else  hav- 
ing authority  to  make  such  regulations. 

5.  It  does  not  allege  that  a  quarantine  was  legally  established. 

We  think  all  these  objections  are  well  taken.  We  accordingly  hold 
that  the  judgment  must  be  reversed  and  the  prosecution  ordered  dis- 
missed^ and  it  is  so  ordered. 

Reversed  and  dismissed. 


Archie  Colbert  v.  The  State. 

No.  4283.    Decided  February  12,  1908. 

l.-*Assaiilt  With  Intent  to  Xnrder — Charge  of  Conrt — ^Alibi. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed  that 
when  the  prosecutrix  was  struck  with  a  knife  or  other  sharp  Instrument  while 
she  was  in  or  about  a  street  car,  and  the  defendant  testified  that  he  was  within 
some  twenty-five  or  thirty  feet  from  where  the  assault  occurred  and  did  not  com- 
mit the  assault,  nor  see  it,  the  issue  of  alibi  was  raised  thereby,  and  the  court 
correctly  charged  thereon. 

2. — Same — ^Aggrravated  Assault — Charge  of  Court. 

Where  upon  trial  for  an  assault  with  intent  to  murder,  the  evidence  showed 
that  the  prosecutrix  was  stricken  by  a  murderous  blow  inflicting  a  serious  wound, 
and  defendant  denied  having  committed  the  offense,  the  issue  of  aggravated  assault 
was  not  raised  by  the  evidence,  and  no  charge  thereon  was  necessary. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before  the 
Hon.  W.  H.  Pope. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder;  penalty, 
two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BAMSEY,  Judge. — Appellant  was  charged  by  indictment  in  the 
District  Court  of  Jeflferson  County,  Texas,  with  the  offense  of  assault 
with  intent  to  murder ;  and  on  trial  was  convicted  of  the  offense  charged 
against  him,  and  his  plmishment  assessed  at  confinement  in  the  pen- 
itentiary for  two  years. 

The  facts  show  briefiy  that  Jessie  Green,  a  young  negro  woman,  about 
March  30,  1907,  in  the  City  of  Beaumont,  was  struck  by  defendant,  and 
that  later  she  was  cut  by  some  sort  of  a  sharp  instrument,  while  in  a 
street  car,  from  behind.  She  identifies  appellant  as  the  person  who 
cut  her,  and  says  that  he  made  two  strokes;  the  first  time  her  coat 
caught  the  knife,  and  then  that  appellant  cut  her  from  the  shoulder  to  the 
middle  part  of  the  back.  Her  testimony  is  a  little  uncertain  as  to 
whether  she  was  cut  with  a  knife  or  some  other  sharp  instrument. 
There  was  no  description  of  the  knife  or  other  instrument  in  respect  to 
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size,  lengthy  or  anything  else^  except  a  general  description  that  it  was  a 
knife  or  other  sharp  instrument.  There  was  other  testimony  strongly 
tending  to  corroborate  the  prosecuting  witness,  Jessie  Green,  in  her 
claim  and  statement  that  appellant  was  the  person  who  assaulted  her. 
This  assault,  however,  was  absolutely  and  wholfy  denied  by  the  defend- 
ant, who  says  in  his  testimony,  given  in  his  own  behalf,  that  he  was  at 
the  park  on  the  evening  in  question,  but  neither  saw  the  cutting  nor 
did  he  cut  nor  assault  the  witness,  Jessie  Green.  He  says  that  he  was 
standing  twenty-five  or  thirty  feet  from  the  car  when  he  heard  an  ex- 
clamation from  the  woman,  Jessie  Green,  that  "that  man  has  cut  me,'^ 
when  he  rushed  up  with  others  and  saw  a  lady  dressed  in  black  helping 
the  assaulted  party  on  the  car.  Dr.  J.  H.  Eeagan,  who  was  a  witness 
for  the  State,  testified  that  he  had  been  called  to  see  the  witness,  Jessie 
Green,  and  treated  her  for  a  wound  on  the  back;  that  he  does  not  re- 
member the  depth  or  length  of  the  wound,  but  thinks  it  was  about  eight 
inches  long.  He  says  further  that  some  of  the  muscles  were  cut  in  two, 
and  that  the  wound  was  open  two  inches  in  width,  and  part  of  it  was 
down  to  the  ribs  in  the  back.  That  an  instrument  of  the  kind  that 
inflicted  the  wound  was  capable  of  inflicting  death  if  it  had  struck  a 
vital  spot. 

The  claim  is  made  here  that  the  judgment  should  be  reversed,  among 
other  grounds,  because  of  the  action  of  the  court  in  charging  upon  the 
subject  of  alibi.  On  that  subject  the  court  instructed  the  jury  as  fol- 
lows :  "Among  other  defenses  set  up  by  the  defendant  is  an  alibi ;  that 
is,  that  if  the  offense  was  committed  as  alleged,  then  the  defendant  was, 
at  the  time  of  the  commission  thereof,  at  another  and  different  place 
from  that  at  which  such  offense  was  conmiitted,  and  therefore  was  not 
and  could  not  have  been  the  person  who  committed  the  same.  Now,  if 
the  evidence  raises  in  your  minds  a  reasonable  doubt  as  to  the  presence 
of  the  defendant  at  the  place  where  the  offense  was  committed  at  the 
time  of  the  commission  thereof,  you  will  find  the  defendant  not  guilty.*' 
We  believe,  under  the  facts  of  this  case,  that  it  was  not  only  not  error  to 
give  this  carge,  but  that  such  a  charge  was  imperatively  demanded  by 
the  facts  in  the  case.  It  has  frequently  been  announced  by  this  court 
that  it  is  the  duty  of  the  court  to  charge  the  jury  in  respect  to  every  is- 
sue legitimately  arising  on  the  facts  of  the  case.  The  testimony  of 
appellant  distinctly  raises  the  issue  that  he  was  not  at  the  place  where 
the  prosecuting  witness,  Jessie  Green,  was  assaulted.  It  was  shown 
that  when  she  was  struck  with  the  knife,  or  other  sharp  instrument, 
that  she  was  in  or  about  a  street  car.  The  defendant  by  his  testimony 
locates  himself  some  twenty-five  or  thirty  feet  from  where  she  was  when 
assaulted.  If  he  was  twenty-five  or  thirty  feet  from  where  she  was 
when  she  was  assaulted,  manifestly  and  obviously  he  could  not  have 
inflicted  the  wound  upon  her,  and  did  not  do  so.  He  was  as  charged 
entitled  to  a  charge  on  alibi,  and  the  court  was  as  imperatively  required 
to  give  such  a  charge  if  the  evidence  raised  the  issue  of  an  absence  of 
the  defendant  from  the  i)lace  where  the  offense  was  committed,  though 
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no  more  than  twenty-five  or  thirty  feet,  as  if  he  had  been  twenty-five 
or  thirty  miles.  We  cannot,  therefore,  agree  that  there  was  any  error 
in  this  charge  of  the  court,  but  on  the  contrary  believe  that  it  would 
have  been  erroneous  not  to  have  given  it. 

It  is  next  insisted  by  appellant  that  the  court  erred  in  not  submit- 
ting the  issue  of  aggravated  assault.  We  do  not  believe  that  the  issue 
of  aggravated  assault  was  in  the  case.  If  the  testimony  of  the  witness, 
Jessie  Green,  is  to  be  believed,  the  assault  upon  her  was  deliberately  made 
unprovoked,  and  without  the  slightest  semblance  of  justification  or 
excuse.  The  testimony  of  Dr.  Beagan,  taken  in  connection  with  the  tes- 
timony of  the  witness,  Jessie  Green,  shows  that  she  was  seriously 
wounded ;  that  the  wound  was  some  eight  inches  long  and  in  some  por- 
tions two  inches  wide;  that  the  muscles  were  severed;  that  she  was  cut 
to  the  ribs,  and  that  an  instrument  inflicting  such  wounds  was  a  deadly 
weapon.  There  is  no  excuse  claimed  for  the  assault.  The  defense  is, 
that  the  appellant  did  not  strike  her.  If  that  is  true,  he  should  be 
acquitted.  If  he  did  strike  her  such  a  murderous  blow,  with  such  re- 
sults, and  with  an  instrument  producing  such  a  wound,  though  it  was 
not  definitely  seen  and  cannot  be  distinctly  described,  and  she  had  died, 
the  offense  undoubtedly  would  have  been  murder.  We  believe  the  evi- 
dence shows  appellant  guilty  of  the  offense  charged,  and  there  is  noth- 
ing in  the  record  justifying  the  submission  of  a  lesser  degree  of  unlaw- 
ful assault. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 


J.  W.  Head  v.  The  State. 

No.  4278.     Decided  February  12,  1908. 

Aggravated  Assault — Serious  Bodily  Injury — ^Insnfliciency  of  Evidence. 

Where  upon  trial  for  aggravated  assault,  based  upon  an  allegation  of  serious 
bodily  injury,  where  the  evidence  showed  that  prosecutor  and  defendant  engaged 
in  a  fight,  in  which  defendant  kicked  prosecutor  on  the  back  of  the  head,  and 
also  on  the  nose,  etc.,  and  that  the  prosecutor  was  laid  up  two  or  three  days 
only  and  was  entirely  well  in  eight  or  nine  days,  etc.,  the  same  was  insufficient  to 
sustain  a  conviction  for  aggravated  assault,  on  the  ground  alleged  in  the  infor- 
mation. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  the 
Hon.  W.  M.  Holland. 

Appeal  from  a  conviction  of  aggravated  assault ;  penalty,  a  fine  of  $50 
and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Hexter  &  Kramer  and  A.  S,  Baskett,  for  appellant. — Cited  cases 
mentioned  in  opinion,  and  also  Yeary  v.  State,  66  S.  W.  Rep.,  1106. 


Digitized  by 


Google 


1908.]  Head  v.  The  State.  489 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  an 
aggravated  assault  on  one  Thompson. 

Thompson  testifies  that  he  was  employed  by  Joe  E.  Johnson  as  col- 
lector, and  that  he  himself  onwed  some  stock  in  the  business ;  that  on  the 
7th  of  October,  1907,  he  went  to  appellant's  place  of  business  to  collect 
money  on  some  notes  that  defendant  was  due  his  establishment  in  part 
payment  for  a  buggy  he  had  bought  from  Johnson.  When  payment 
was  demanded,  appellant  told  Thompson  that  he  was  not  ready  to  pay, 
did  not  have  the  money,  but  that  for  him  to  tell  Johnson  he  would  call 
to  see  him  in  a  few  days  about  the  matter.  Thompson  informed  appel- 
lant that  the  notes  were  already  past  due,  and  that  he  would  either  have 
to  have  the  money  or  the  buggy,  and  requested  appellant  to  show  him 
where  the  buggy  was,  so  that  he  could  get  it  Appellant  informed  him 
that  he  could  not  get  the  buggy,  and  Thompson  says  appellant  cursed 
him.  He  told  appellant  not  to  curse  him,  and  that  probably  he  did 
not  know  who  he  was.  Appellant  replied  that  he  did  not  care,  and 
ordered  him  out  of  the  place  of  business.  Thompson  said  he  would  not 
go,  that  it  was  a  public  place,  that  he  would  stay  there  as  long  as  he 
choose,  and  that  he  was  not  afraid  of  any  man  and  could  not  be  driven 
away.  Appellant  then  raised  his  arm  as  if  to  strike  at  him,  and  he 
grabbed  appellant's  arms  and  pushed  him  back  against  the  wall.  They 
were  then  on  the  front  porch.  This  brought  on  a  diflficulty;  they  fell 
to  the  floor  with  Tliompson  on  top.  During  the  struggle  they  fell  off  the 
porch  on  the  ground,  and  appellant  was  on  top  when  they  reached  the 
ground.  Appellant  caught  Thompson  by  the  throat  with  his  left  hand, 
and  choked  him  and  struck  him,  using  his  right  hand  as  a  means  of 
hitting  or  striking  Thompson.  Several  parties  were  onlookers  at  the 
time,  and  one  of  them  said  to  the  witness,  *^When  you  have  enough  say 
so,  and  we  will  take  him  off."  The  fight  continued  a  little  while  until 
Thompson  holloed  enough,  and  they  were  separated.  As  appellant  was 
being  pulled  off  he  kicked  Thompson  on  the  back  of  the  head  with  his 
foot,  raising  a  knot.  Thompson  says,  after  getting  up  he  walked  out  to 
the  pump  and  began  washing  his  face,  and  while  so  engaged  appellant 
walked  up  and  kicked  him  on  the  nose,  which  resulted  in  breaking  it. 
Dr.  Milliken  testified  for  the  State  that  he  examined  Thompson's  nose 
and  found  it  broken,  and  he  at  first  thought  thje  injury  serious,  but  after 
the  result  of  the  whole  trouble  and  Thompson  getting  well,  and  all  the 
facts  were  before  him,  he  stated  the  injuries  were  not  serious,  and  that 
the  injury  to  the  nose  could  not  have  been  done  with  anything  except 
some  hard  substance.  In  this  respect,  Dr.  Milliken  stated,  "Considering 
the  injuries  at  the  time  I  first  inspected  them,  and  without  reference 
to  the  result  of  same,  I  considered  said  injuries  serious."  He  further 
testified  that  it  would  take  usually  or  ordinarily  three  or  four  weeks  for 
the  injuries  of  this  character  that  he  saw  to  heal. 

The  facts  are  that  Thompson  remained  in  bed  but  two  or  three  days. 
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and  was  entirely  well  in  eight  or  nine  days.  Dr.  Milliken  further  tes- 
tified as  follows :  "In  view  of  the  facts  as  I  now  know  them,  and  con- 
sidering the  party's  condition  and  the  length  of  time  that  it  took  his 
injuries  to  heal^  I  do  not  consider  the  injuries  as  serious  ones.  The 
worst  that  could  have  resulted  would  have  been  a  misshapen  nose^  and 
a  condition  rendering  breathing  more  difficult.  That  is  the  worst  that 
could  have  happened,  provided  the  injuries  had  not  received  proper 
attention.  But  the  injuries  did  receive  proper  attention,  and  were 
entirely  healed  in  eight  or  nine  days.*^ 

Appellant  introduced  some  of  the  bystanders,  among  whom  were 
Diffendorf,  Hodge,  and  J.  B.  Moss.  Diffendorf  testified  that  during 
their  conversation  on  the  gallery,  with  reference  to  the  notes  and  buggy, 
that  one  word  led  to  another,  until  the  witness  Thompson  struck  appel- 
lant with  one  hand  and  grabbed  his  arm  with  another,  and  pushed  him 
back  against  the  wall.  That  they  then  clinched  and  fell  to  the  floor 
with  the  witness  Thompson  on  top.  They  rolled  oflp  the  floor  on  the 
ground  and  appellant  was  on  top,  and  they  fought  until  Thompson  asked 
some  one  to  pull  him  off.  Moss  pulled  appellant  off  and  that  ended  the 
fight.  This  is  practically  the  testimony  of  the  three  witnesses  mentioned, 
as  well  as  appellant  himself,  and  all  four  of  them  say  that  Thompson 
did  not  go  to  the  pump  and  wash  his  face,  and  that  appellant  did  not 
go  to  the  pump  or  where  Thompson  was  after  he  was  pulled  off  of  him, 
and  they  further  state  that  Tliompson  got  up  from  the  ground  where 
the  fight  occurred  and  got  in  his  buggy  and  drove  away.  They  all 
agreed  that  appellant  kicked  Thompson  on  the  back  of  the  head  as  they 
pulled  him  off. 

It  is  contended  that  the  evidence  is  not  sufficient  to  sustain  the 
allegation  in  the  pleading  that  the  injury  was  a  serious  one.  Under  the 
decisions  of  this  court,  in  passing  upon  similar  questions,  we  are  of 
opinion  that  the  contention  is  correct.  See  George  v.  State,  21  Texas 
Crim.  App.,  315;  Halsell  v.  State,  29  Texas  Crim.  App.,  22;  and 
Wilson  V.  State,  34  Texas  Crim.  Bep.,  64. 

In  the  George  case,  supra.  Judge  Hurt,  delivering  the  opinion,  says: 
"The  circumstance  relied  upon  to  show  that  the  assault  was  aggravated 
was  that  a  serious  bodily  injury  was  inflicted  upon  the  person  as- 
saulted. The  evidence  shows  that  defendant  during  the  fight  bit  off  a 
small  portion  of  the  prosecuting  witness'  ear.  The  injured  member  was 
exhibited  for  the  court's  inspection,  and  showed  that  a  small  portion 
of  it  had  been  bitten  off.  Another  witness  says  that  Wilson  had  a 
piece  bitten  out  of  the  rim  of  his  ear.'  The  question  presented  is,  was 
there  shown  such  serious  bodily  injury  as  is  contemplated  by  subdivision 
7,  article  495,  Penal  Code?  By  the  term  'serious  bodily  injury'  is 
meant  such  an  injury  as  gives  rise  to  apprehension, — an  injury  which 
is  attended  with  danger.  (Webster's  Dictionary.)  We  are  of  opinion 
that  the  evidence  fails  to  show  such  an  injury." 

In  Halsell's  case,  supra,  the  facts  show  the  choking  of  the  injured 
party  and  breaking  of  one  of  his  ribs.     The  court  held  that  the  eonvic- 
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tion  was  not  warranted  by  the  evidence^  because  the  injury  was  not 
serious  within  the  meaning  of  that  word  in  the  statute.  Halsell  knocked 
Fields  down,  and  got  on  him,  pressing  his  knees  on  his  breast  and 
choked  him  until  he  agreed  to  sign  a  letter.  Fields  stated  that  he  was 
confined  to  his  room  about  six  weeks,  and  his  father-in-law  testified  that 
Fields  was  unable  to  work  for  a  month. 

The  Wilson  case,  supra,  is  a  very  much  stronger  case,  we  think,  than 
thp  one  at  bar.  The  injured  party  was  laid  up  with  his  injury,  three 
knife  wounds  in  the  back,  four  or  five  days,  and  was  attended  by  a  phy- 
sician. In  this  case  the  party  was  only  laid  up  two  or  three  days. 
Under  these  authorities,  and  the  definition  as  to  what  it  takes  to  con- 
stitute a  serious  bodily  injury,  we  do  not  believe  the  facts  justify  the 
conviction  of  aggravated  assault. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


C.  DooLEY  V.  The  State. 

No,  4277.     Decided  February  12,  lOOa 

1. — ^Looal  Option — Terms  of  County  Court — ^Indictment — ^Elections. 

Upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law  the  ques- 
tions raised  on  the  terms  of  the  county  court,  and  the  sufficiency  of  the  indict- 
ment as  well  as  the  validity  of  the  election  iiaving  all  been  previously  adjudicated 
by  this  court,  are  not  considered. 

2. — Same— Charge  of  Court — Words  and  Phrases. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  court  in  his  charge, 
giving  the  jury  the  criterion  by  which  to  weigh  impeaching  testimony,  used  the 
word  "credit"  instead  of  "credibility"  of  the  witness,  there  was  no  error. 

8. — Same— Defensive  Theory — Charge  of  Court. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  question  whether 
defendant  paid  prosecutor  for  the  whisky  arose  from  the  evidence,  it  was  proper 
for  the  court  to  charge  on  this  phase  of  the  case. 

4. — Same— Evidence— Cross-Ezamination. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  defense  brought  out 
on  cross-examination  testimony  that  the  witness  was  a  United  States  officer 
employed  by  the  government  to  prevent  the  introduction  of  liquor  into  the  Indian 
Territory,  etc.,  there  was  no  error, 

6. — Same— Eyidence— Mask. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  it  was  shown  that 
defendant  wore  a  mask  on  the  night  prosecutor  purchased  the  whisky  from  him, 
and  said  mask  was  introduced  in  evidence  and  put  on  by  the  witness  before  any 
objection  was  made  thereto,  there  was  no  error. 

6. — Same— Evidence— Cironmstances. 

Upon  trial  for  a  violation  of  the  lt)cal  option  law  there  was  no  error  in 
identifying  the  bottle  that  the  prosecutor  purchased  from  defendant 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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Smith  &  Wall,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — The  contention  of  appellant  with 
reference  to  the  terras  of  the  county  court,  as  fixed  by  the  commissioners 
court,  and  want  of  jurisdiction  in  said  county  court  by  reason  of  said 
orders,  and  the  attack  upon  the  validity  of  the  indictment  and  questions 
urged  for  the  reversal,  growing  out  of  the  holding  of  the  local  option 
election  and  the  introduction  of  the  records  in  evidence,  have  been 
suflSciently  discussed  in  other  cases  during  the  present  term  and  have 
been  decided  adversely  to  appellant.  We  deem  it  unnecessary  to  go 
into  a  further  discussion  of  these  matters. 

The  criticisms  of  the  charge  of  the  court  on  the  ground  of  the  weight 
of  evidence,  not  warranted  thereby  and  fails  to  state  a  correct  proposi- 
tion of  law,  we  do  not  believe  are  well  taken.  The  first  attack  on  the 
charge  is  with  reference  to  the  instruction  to  the  jury,  giving  them  a 
criterion  by  which  to  weigh  the  impeaching  testimony  against  the  wit- 
ness Johnson.  In  his  charge  the  court  informed  the  jury  that  any  state- 
ment or  statements  inconsistent  with  and  contradictory  of  the  witness 
testifying  before  them,  could  be  considered  by  them  only  in  determin- 
ing the  weight  and  the  "credit"  they  should  give  the  testimony  of  said 
witness.  The  usual  explanation,  if  the  statute  is  followed,  would  be 
"credibility"  of  the  witness  instead  of  the  "credit."  We  do  not  think 
the  diflference  between  the  expressions  "credibility"  and  "the  credit" 
of  the  witness  of  sufficient  importance  to  require  a  reversal,  if,  in  fact, 
it  constitutes  any  diflference.  This  excerpt  of  the  charge  is  criticised: 
"If  you  believe  from  the  evidence  that  on  said  date,  the  prosecuting 
witness,  W.  S,  Johnson,  went  into  the  place  where  defendant  was  and 
took  a  bottle  of  whisky  from  the  bar  or  counter  in  said  place,  but  you 
do  not  believe  from  the  evidence  that  the  said  Johnson  paid  defendant 
any  money  therefor,  or  if  there  remains  in  your  minds  a  reasonable 
doubt  as  to  his  paying  defendant  money  therefor,  you  will  acquit  the 
defendant,"  etc.  This  was  the  defendant's  theory  of  the  case,  and  we 
are  of  opinion  the  court  was  correct  in  giving  the  charge.  Johnson 
testified  that  he  went  to  the  place  where  appellant  was  behind  the 
counter  and  bought  a  bottle  of  whisky  from  him.  Defendant  intro- 
duced quite  a  lot  of  testimony  from  different  witnesses  to  the  effect  that 
Johnson  did  not  buy  the  whisky,  but  went  behind  the  counter,  picked 
up  the  bottle  of  whisky,  placed  it  in  his  pocket  and  brought  appellant 
and  the  whisky  both  out  from  behind  the  counter,  and  that  he  did  not 
pay  for  it,  but  simply  took  the  bottle  of  whisky,  at  same  time  placing 
appellant  under  arrest.  If  that  is  true,  or  if  there  was  a  reasonable 
doubt  that  he  did  pay  for  it,  appellant  should  have  been  acquitted  and 
the  court  was  correct  in  so  instructing  the  jury. 

Another  bill  was  reserved  to  the  court's  ruling  in  admitting  the  testi- 
'  mony  of  Johnson,  to  the  effect,  that  a  part  of  his  duties  as  an  officer  of 
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the  United  States  government  was  to  prevent  the  introduction  of  liquor 
in  the  Indian  Territory  and  Oklahoma,  and  that  he  was  employed  by 
the  Secretary  of  the  Interior;  that  it  was  a  part  of  his  duties  to  come 
to  Texas ;  that  it  was  a  part  of  his  duties  to  go  anywhere  he  could  be  of 
service  in  assisting  to  check  the  supply  of  whisky  that  was  going  into 
the  Indian  Territory.  Several  objections  were  urged  to  this  testimony, 
bnt  the  court  explains  it  by  stating  that  this  was  brought  out  upon 
cross-examination  after  the  matter  had  been  gone  into  thoroughly  by 
the  defense,  and  that  this  matter  gr6w  out  of  an  examination  of  the 
witness  in  regard  to  the  matters  brought  out  by  the  defendant.  With 
this  explanation,  we  believe  this  testimony  was  properly  admitted. 
When  appellant  was  arrested  he  had  on  a  mask,  a  black  hood  and  a 
jumper,  and  it  was  at  the  time  also  that  the  alleged  sale  should  have 
been  made  to  the  witness  Johnson,  and  while  Johnson  was  testifying 
this  mask,  hood  and  jumper  were  brought  into  the  courtroom  in  the 
presence  of  the  jury,  to  which  appellant  objected.  The  witness  was 
further  permitted  to  examine  said  mask;  hood  and  jumper  and  testify 
that  to  the  best  of  his  knowledge  and  belief,  it  was  the  garb  appellant 
had  on  the  night  he  (witness)  purchased  the  whisky.  The  witness  was 
then  permitted  to  put  the  mask  on  his  face,  the  black  cloth  over  his 
head,  and  also  to  put  on  the  jumper.  Objection  was  urged.  The  court 
says,  that  as  a  matter  of  fact,  this  was  not  complained  of  until  the 
witness  had  donned  the  mask  and  hood,  and  the  court  had  no  opportunity 
to  control  the  matter  until  it  had  been  done ;  and  with  this  qualification 
the  bill  is  allowed.  We  are  of  opinion  that  this  matter  as  presented  was 
not  objectionable. 

There  was  some  evidence  introduced  to  identify  the  bottle  of  whisky 
alleged  to  have  been  purchased,  and  some  matters  growing  out  of  it  by 
which  the  witness  sought  to  identify  it.  We  are  of  opinion  that  this 
was  admissible.  The  contents  of  the  bottle  was  not  admitted.  The 
court  says,  in  qualification,  that  the  bottle  was  introduced  and  identified 
as  the  bottle  that  the  witness  purchased,  and  we  are  of  opinion  this 
testimony  was  admissible  for  that  purpose. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Etherage  McCobmick  v.  The  State. 

No.  4234.     Decided  February  12,  1908. 

1. — ^Kanslaughter — ^Evidence— Child-Witness — Discretion  of  Court. 

Where  upon  trial  for  murder,  it  was  shown  that  the  State's  witness  when  ten- 
dered as  a  witness,  was  ten  years  old;  that  he  could  read  and  write:  was  in  the 
third  grade;  had  gone  to  school;  knew  it  was  right  to  tell  the  truth  and  wrong  to 
tell  an  untruth,  and  seemed  to  comprehend  that  he  would  be  punished  by  imprison- 
ment if  he  swore  falsely;  and  that  diligent  and  careful  inquiry  was  made  by  the 
trial  court  as  to  the  competency  of  the  witness,  his  ruling  that  he  was,  will  not  be 
reversed  under  the  circumstances. 
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2. — Same — ^ETidence— Bill  of  Ezeeptions. 

Upon  trial  for  murder,  where  the  court  excluded  testimony  of  the  defense, 
that  immediately  after  the  killing,  the  wife  of  the  deceased  stated  that  her  hus- 
band was  drinking  and  that  she  expected  just  such  trouble;  for  the  purpose  of 
contradicting  State*s  testimony,  that  deceased  was  not  drunk,  etc.;  and  the  bill 
of  exceptions  did  not  show  that  the  defendant  proposed  to  prove  this  fact,  or 
that  the  witness  would  have  sworn  thereto,  the  same  could  not  be  considered  on 
appeal;  besides  the  alleged  testimony  was  a  mere  opinion  of  the  witness,  and  in- 
admissible. 

8. — Same— EYidejLoe — ^Expert  Opinioii  of  Witness. 

Where  upon  trial  for  murder,  it  was  not  permissible  of  an  expert  witness  for 
the  State,  who  was  called  as  a  physician  to  testify  with  reference  to  the  nature 
of  the  wound  inflicted  upon  deceased,  to  testify  as  an  expert  as  to  the  relative 
position  of  the  parties  involved  in  the  homicide,  yet  his  answers,  with  reference 
as  to  the  direction  of  the  stroke  by  defendant,  were  so  self-evident  that  no  sane 
mind  could  question  the  accuracy  of  the  facts  stated  by  him,  whether  testified 
about  or  not,  there  was  no  error  in  admitting  such  testimony,  as  it  could  not  have 
injured  defendant 

4. — Same— Charge  of  Oonrt — Self -Defense. 

Where  upon  trial  for  murder,  the  theory  of  the  defense  was  that  the  altercation 
between  defendant  and  deceased  |irose  suddenly;  that  deceased  thrust  his  hand 
into  his  pocket  as  if  to  draw  a  knife,  and  the  defendant  then  seized  a  stick  and 
struck  the  deceased,  and  the  charge  of  the  court  taken  as  a  whole  on  the  issue 
of  self-defense  as  applied  to  the  evidence,  was  sufficient,  there  was  no  error  in 
refusing  special  charges  similar  in  import  upon  the  same  subject. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  the 
Hon.  R.  L.  Porter. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  three  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

Neyland  &  Neyland  and  Wm.  H.  Allen,  for  appellant. — On  question 
of  child  witness:  Lawson  v.  State,  50  S.  W.  Bep.,  345,  and  cases  cited 
in  the  opinion. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  indicted  in  Rockwall  County  for 
the  murder  of  one  Whit  Redding,  charged  to  have  been  committed  on 
October  1,  1904.  The  case  was  tried  in  Hunt  County  on  a  change  of 
venue,  and  resulted  in  a  conviction  for  manslaughter. 

Several  errors  are  assigned  by  counsel  for  appellant  in  their  brief  as 
grounds  why  this  judgment  should  be  set  aside. 

1.  It  is  contended  that  the  court  erred  in  permitting  the  witness, 
Charlie  Wade,  to  testify,  over  the  objections  of  appellant,  for  the  reason 
that  he  was  an  infant  of  too  tender  years  to  possess  sufficient  intelligence, 
and  did  not  comprehend  the  nature  of  an  oath.  We  cannot  accede  to  this 
proposition.  The  testimony  shows  that  the  lad  when  tendered  as  a  wit- 
ness was  more  than  10  years  old;  that  he  could  read  and  write;  was  in 
the  third  grade,  had  gone  to  school ;  knew  it  was  right  to  tell  the  truth 
and  wrong  to  tell  an  untruth ;  and  seemed  to  comprehend  that  he  would 
be  punished  by  imprisonment  if  he  swore  falsely.     He  was  not  alto- 
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gether  apt  in  some  of  his  answers  and  when  called  upon  on  cross-ex- 
amination to  define  or  say  what  the  penitentiary  meant,  he  seemed  to  be 
at  a  loss  to  know  just  what  it  did  mean.  It  is  not  believed  that  the 
precedent  discussed  in  Lawson  v.  State,  50  S.  W.  Bep.,  345,  is  authority 
here.  The  witness  in  that  case  was  held  incompetent  not  so  much  on 
account  of  his  age,  but  because  his  voire  dire  examination  affirmatively 
disclosed  such  an  utter  lack  of  knowledge  or  concern  as  to  what  became 
of  him,  and  such  a  frivolous  view  of  the  whole  matter  of  the  sanctity  of 
an  oath  as  to  make  the  witness  subject  to  objection.  In  this  kind  of 
case  much  must  be  left  to  the  discretion  of  the  trial  court.  Diligent  and 
careful  inquiry  seems  to  have  been  made  by  the  court,  and  while  the  wit- 
ness was  quite  young  when  offered  as  a  witness,  and  much  younger  at  the 
time  when  the  event  transpired  about  which  he  was  interrogated,  we  can- 
not say  that  he  was  so  wholly  wanting  either  in  intelligence  or  capacity 
to  understand  and  remember  these  facts,  or  that  he  was  so  oblivious  to  the 
nature  and  sanctity  of  the  oath  taken  by  him,  or  so  lacking  in  intelligence 
as  that  he  ought  not  to  have  been  permitted  to  testify  at  all.  We  think 
that  having  due  deference  to  the  trial  judge  we  ought  not  and  cannot 
sustain  this  objection. 

2.  Complaint  is  made  that  the  court  erred  in  not  permitting  the 
defendant  to  prove  that  immediately  after  the  killing,  and  just  as  the 
wife  of  the  deceased  came  up  to  him,  as  he  was  lying  in  the  road, 
she  said  that  the  deceased  was  drinking,  and  that  she  had  been  expect- 
ing just  such  trouble.  This  was  offered  in  connection  with  the  testi- 
mony of  Mrs.  Bedding  that  the  deceased  was  not  drunk,  and  had  no 
whisky  on  his  person,  and  none  at  the  house,  and  in  view  further  of  the 
testimony  of  the  witness  Shook  that  the  deceased  was  more  violent  and 
quarrelsome  when  drinking  than  when  sober.  In  this  connection  it  is 
obvious  that  the  bill  of  exceptions  touching  this  matter  is  defective  on 
two  grounds :  First,  it  does  not  show  on  what  ground  the  testimony  was 
offered;  and  second,  the  bill  merely  shows  that  the  appellant  proposed 
to  prove  this  fact,  but  does  not  affirmatively  show  that  they  could  have 
proved  it,  or  that  the  witness  would  have  sworn  to  the  facts  stated.  In 
a  proper  case  this  testimony  might  have  been  used  to  impeach  the  wife 
if  she  had  testified.  As  a  matter  of  fact,  she  did  not  testify,  but  was 
dead  at  the  date  of  the  trial.  It  was  a  mere  statement  of  opinion  of  the 
witness  that  he  was  drunk,  and  was  not  a  statement  of  any  fact  that 
could  in  any  way  be  held  to  be  admissible.  Skaggs  v.  State,  31  Texas 
Crim.  Bep.,  563,  and  Drake  v.  State,  29  Texas  Crim.  App.,  266.  It 
could  not  be  admissible  on  the  theory  that  the  declaration  or  statement 
of  deceased's  wife  was  such  as  to  call  for  an  answer  for  the  reason  that 
the  proof  is  conclusive  that  at  the  time  the  remark  was  made  the  de- 
ceased was  unconscious  and  never  regained  consciousness. 

3.  The  next  contention  of  appellant  is,  that  the  court  erred  in  per- 
mitting the  witness  Dr.  Austin  to  testify  as  to  how  the  defendant  would 
have  struck  the  deceased  if  he  was  standing  in  front  of  deceased  at  the 
time  he  struck  the  blow  which  caused  his  death.     This  testimony  was 


Digitized  by 


Google 


496  52  Texas  Criminal  Iiepouts.  [Dallas, 

offered  in  connection  and  having  reference  to  the  testimony  of  the  wit- 
ness Russell,  who  testified  that  the  defendant  was  facing  the  deceased 
when  he  struck  the  blow,  and  that  he  had  the  stick  with  which  he  in- 
flicted the  blow  in  his  right  hand,  and  having  reference  to  the  tes- 
timony of  Charlie  Wade,  who  testified  that  deceased  had  his  back  to  the 
defendant  when  defendant  struck  the  deceased.  It  was  undisputed  that 
the  blow  was  inflicted  on  the  right  side  of  the  head,  and  the  contention 
is,  that  the  statement  and  testimony  of  Dr.  Austin  that  in  his  opinion, 
if  the  defendant  was  standing  in  front  of  deceased  when  he  struck  the 
blow,  the  blow  would  have  been  inflicted  on  the  left  side  of  the  head, 
was  irrelevant  and  speculative,  and  called  for  an  opinion,  which  was  not 
a  matter  of  expert  or  medical  skill.  Appellant  in  this  case  refers  to  the 
following  authorities:  Williams  v.  State,  30  Texas  Crim.  App.,  429, 
and  Thompson  v.  State,  30  Texas  Crim.  App.,  325.  The  authorities 
cited  by  appellant  sustain  the  general  proposition  contended  for  by  him. 
In  the  Williams  case,  supra,  it  was  distinctly  held  that  expert  opinion 
evidence  of  medical  witnesses  is  not  admissible  to  prove  the  relative 
position  or  situation  of  the  parties  involved  in  the  homicide,  or  assault 
with  intent  to  murder,  and  in  that  case  it  was  held  error  to  permit,  over 
the  objections  of  the  defendant,  the  testimony  of  the  physician  who 
from  an  examination  of  the  wound  was  of  the  opinion  that  the  party 
was  sitting  in  an  upright  position  when  shot.  We  do  not  believe,  how- 
ever, that  as  the  matter  is  presented  in  the  bill,  that  the  rule  here  con- 
tended for  has  much  application.  The  bill  recites  that  the  witness,  Dr. 
Austin,  was  permitted  to  testify  and  did  testify  that  if  defendant  was 
standing  in  front  of  the  deceased  at  the  time  he  struck  him  with  the 
stick  and  had  the  stick  in  his  right  hand  the  blow  would  have  been  in- 
flicted on  the  left  side  of  the  head.  This  was  objected  to,  as  stated  in 
the  bill,  because  such  evidence  was  irrelevant,  immaterial  and  purely 
speculative,  and  called  for  an  opinion,  and  not  a  fact  which  calls  for 
expert  or  medical  opinion.  The  bill  was  approved  with  the  explanation 
by  the  court  that  the  witness  R.  B.  Russell  had  testified  that  he  saw  the 
lick  struck  and  that  defendant  held  the  stick  in  his  right  hand,  and 
showed  the  jury  how  the  stroke  was  made,  and  the  district  attorney  in 
asking  Dr.  Austin  the  question  held  the  stick  as  witness  Russell  showed 
defendant  held  it  and  made  the  motion  for  a  stroke  that  said  witness 
made  before  the  jury;  and  the  defendant  asked  said  witness  if  a  stroke 
made  in  a  different  way,  such  as  a  backhand  stroke,  could  have  in- 
flicted that  wound,  and  Dr.  Austin  answered,  yes.  Clearly  these  are  not 
matters  which  the  witness  Austin,  as  a  physician,  was  justified  or 
authorized  to  give  an  opinion  about,  but  his  answers  are  so  self-evident 
that  no  sane  mind  could  question  the  accuracy  of  the  facts  stated  by 
him,  whether  testified  about  or  not,  and  it  is  clear  that  the  State  having 
shown  that  if  two  men  facing  each  other,  and  the  assaulting  party  holds 
a  stick  in  his  right  hand,  and  strikes  his  adversary,  that  he  will,  unless 
it  be  a  backhand  blow,  strike  him  on  the  left  side  of  the  head,  if  he 
strikes  on  the  head  at  all,  and  it  equally  follows  that  a  blow  on  the  left 
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side  of  the  head  might  and  could  be  given  by  an  underhand  stroke.  We 
think,  therefore,  that  the  testimony  could  not  have  injured  appellant, 
and  that  he  is  without  any  cause  of  complaint  to  its  admission. 

4.  The  fourth  assignment  relied  on  in  brief  by  counsel  for  appel- 
lant is,  as  follows :  The  court  erred  in  his  general  charge,  in  failing  to 
call  the  attention  of  the  jury  to  the  necessity  of  there  being  an  intent  on 
the  part  of  the  defendant  to  take  the  life  of  the  deceased,  and  failed 
to  present  the  facts  going  to  the  defense,  as  requested  by  the  defendant  in 
special  charges  Nos.  11,  2  and  3,  and  failed  to  charge  the  jury  that  there 
must  have  been  a  specific  intent  on  the  part  of  the  defendant  to  take  the 
life  of  the  deceased  at  the  time  of  the  difficulty.  The  statement  made 
by  counsel  for  appellant,  as  illustrating  their  ground  of  complaint,  pre- 
sents the  matter  quite  clearly,  and  is  as  follows:  "The  facts  relied  upon 
by  the  defendant  to  establish  self-defense  were,  that  while  the  defendant 
was  wholly  unarmed,  and  was  standing  in  the  road  in  front  of  the  de- 
ceased, talking  to  deceased,  that  the  deceased,  who  had  been  holding  his 
baby  in  his  right  arm,  suddenly  changed  the  baby  from  the  right  arm 
to  the  left  arm,  and  thrust  his  right  hand  into  his  pocket  as  if  to  draw 
a  knife,  and  the  defendant  then  seized  a  stick,  which  happened  to  be 
near,  and  struck  the  deceased  to  prevent  the  deceased  from  assaulting 
him  with  his  knife.  The  court  in  charging  on  self-defense  nowhere  men- 
tioned these  acts  on  the  part  of  deceased,  nor  does  he  instruct  the  jury 
that  if  defendant  had  reasonable  grounds  to  apprehend  that  the  deceased 
was  about  to  assault  him  with  a  knife  and  thereby  inflict  upon  him 
serious  bodily  injury  or  death,  he  would  be  justified  in  striking  the  de- 
ceased to  prevent  such  an  assault,  although  it  appeared  to  the  jury  that 
in  fact  the  deceased  did  not  at  the  time  so  intend,  and  the  evidence  failed 
to  show  that  he  was  in  fact  at  the  time  armed  with  a  knife.  This  charge 
was  especially  necessary  in  this  case,  as  the  evidence  failed  to  show  that 
the  deceased  had  a  knife  in  his  pocket  at  the  time.'*  We  do  not  agree 
with  this  contention.  We  believe  that,  fairly  considered,  the  charge  of 
the  court  was  not  only  a  correct  but  a  sufficient  presentation  of  the  law 
of  self-defense.  On  that  question  the  charge  of  the  court  is  as  follows : 
"Homicide  is  jusifiable  and  is  no  offense  against  the  law  when  com- 
mitted in  necessary  self-defense.  This  occurs  when  one  is  attacked  in 
such  a  manner  as  to  produce  in  his  mind  a  reasonable  apprehension  of 
death  or  serious  bodily  injury  or  where  it  reasonably  appears  to  one 
from  the  act  or  acts  coupled  with  the  words  of  the  person  killed,  that  the 
slayer  is  thereby  in  danger  of  death  or  serious  bodily  injury,  and  he  kills 
to  protect  himself  from  such  danger,  then  such  killing  is  deemed  to  be  in 
justifiable  self-defense. 

"Xo  person  is  bound  to  retreat  in  order  to  avoid  the  necessity  of  kill- 
ing his  assailant.  Any  one,  in  defending  himself,  has  the  right  to  stand 
his  ground,  defend  himself,  and  to  kill  his  adversary  if  necessary.  But 
one  who  is  unlawfully  attacked  must  use  no  more  force  in  repelling  such 
attacks  than  it  reasonably  appears  to  him  to  be  necessary  to  accomplish 
that  end. 
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*TVhen  the  question  arises  as  to  whether  or  not  the  person  committing 
the  homicide  has  reason  to  apprehend  danger,  the  facts  and  circum- 
stances must  be  viewed  and  considered  from  his  standpoint  at  the  time 
and  from  no  other.  And  if  the  deceased  at  the  time  was  using  or  at- 
tempting to  use  a  weapon  calculated  to  inflict  death  or  serious  bodily 
injury,  it  is  to  be  presumed  that  he  intended  to  inflict  death  or  serious 
bodily  injury. 

"If  you  believe  from  the  evidence  that  the  defendant,  Etherage  Mc- 
Cormick,  killed  Whit  Eedding  on  or  about  the  1st  day  of  October, 
1904,  in  Bockwall  County,  Texas ;  and,  if  you  further  believe  that  at  the 
time  of  or  shortly  prior  thereto  the  deceased  was  in  the  act  of  making  an 
attack  upon  defendant,  or  made  some  demonstration  indicating  an  im- 
mediate intention  of  inflicting  death  or  serious  bodily  injury  upon  the 
defendant;  or,  if  deceased  was  doing  some  act  or  acts,  which  either  alone, 
or  together  with  accompanying  words,  produced  in  the  mind  of  the  de- 
fendant, as  viewed  from  his  standpoint,  when  considered  with  all  the 
facts  and  circumstances  as  known  to  defendant,  or  as  believed  by  the- 
defendant  to  exist,  a  reasonable  apprehension  of  death  or  serious  bodily 
injury  at  the  hands  of  said  Whit  Redding,  then  the  defendant  had  the 
right  to  kill  the  deceased  in  self-defense;  and,  if  you  believe  that  he  did 
kill  deceased  by  striking  him  with  a  stick  to  protect  himself  from  said 
danger  or  apparent  danger,  and  that  in  doing  so  he  used  no  more  force 
than  it  reasonably  appeared  to  him  to  be  necessary,  then  such  killing  was 
in  justifiable  self-defense  and  you  should  find  the  defendant  not  guilty.^' 
This,  in  effect,  told  the  jury  that  the  defendant  was  not  called  upon  to 
retreat,  that  he  had  a  right  to  stand  his  ground  and  defend  himself 
against  real  as  well  as  apparent  danger,  and  that  the  defendant  had  a 
right  to  have  his  defense,  viewed  from  his  standpoint  by  the  jury. 
These  special  charges  relating  to  this  matter  were  requested  by  coun- 
sel for  appellant,  but  the  substance  of  them  was  embodied  in  the  first 
special  charge,  which  is  as  follows:  "Homicide  is  justifiable  in  law  in 
the  protection  of  the  person  against  any  unlawful  and  violent  attack  of 
such  a  nature  as  produces  a  reasonable  expectation  or  fear  of  death  or 
some  serious  bodily  injury.  Therefore,  if  you  find  from  the  evidence 
that  the  deceased  and  the  defendant  were  engaged  in  a  verbal  alterca- 
tion, that  the  deceased  became  enraged  at  the  defendant  and  made  an 
assault  upon  him  by  reaching  for  his  knife,  and  that  such  an  assault 
produced  in  the  mind  of  the  defendant  a  reasonable  expectation  or  fear 
of  death  or  some  serious  bodily  injury,  then  the  defendant  would  be  jus- 
tifiable in  killing  the  deceased,  and  you  should  return  a  verdict  of  not 
guilty.^'  The  court  charged  the  jury  that  if  deceased  at  the  time  was 
using  or  attempting  to  use  a  weapon  calculated  to  inflict  death  or  serious 
bodily  injury,  it  is  to  be  presumed  that  he  intended  to  inflict  death  or 
serious  bodily  injury.  The  court  further  charged  the  jury  that,  if  de- 
fendant struck  the  fatal  blow  but  that  at  the  time  or  shortly  prior 
thereto,  the  deceased  was  in  the  act  of  making  an  attack  upon  the  de- 
fendant, or  made  somiB  demonstration  indicating  an  intention  of  inflict- 
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ing  death  or  serious  bodily  injury  upon  the  defendant,  or  if  deceased  was 
doing  some  act  or  acts  which  either  alone  or  together  with  accompany- 
ing wofds  produced  in  the  mind  of  the  defendant  as  viewed  from  his 
standpoint  when  considering  all  the  facts  and  circumstances  as  known  to 
defendant,  or  as  believed  by  the  defendant  to  exist,  a  reasonable  appre- 
hension of  danger,  then  defendant  had  the  right  to  kill.  As  we  view 
the  matter,  the  only  substantial  diflference  in  the  charge  of  the  court  and 
the  charge  requested  is,  that  the  defendant  in  his  special  charge  uses 
the  word  ^Tcnife"  in  the  place  where  the  court  uses  the  words  "a  deadly 
weapon  or  instrument  likely  to  produce  death  or  serious  bodily  in- 
jury'*; and  in  failing  in  terms  to  charge  that  if  the  deceased  and  defend- 
ant were  engaged  in  a  verbal  altercation  and  deceased  became  angered 
and  attempted  to  draw  a  knife.  The  charge  of  the  court,  taken  as  a 
whole,  is  not,  we  believe,  susceptible  to  the  criticisms  made  by  counsel 
for  appellant,  nor  is  it  insufficient  nor  defective  in  failing  to  submit  the 
issue  of  self-defense  as  made  by  the  testimony.  The  defense  of  self- 
defense  under  all  the  testimony  was  not  very  strong,  but  it  was  the  right 
of  appellant,  if  raised  in  the  evidence  at  all,  to  have  every  legitimate 
issue  applicable  to  it  submitted  to  the  jury  by  the  court.  We  believe 
the  court  did  this. 

We  have  carefully  reviewed  the  entire  record,  and  in  the  light  of  the 
brief  and  the  able  oral  argument  of  counsel  for  appellant,  and  cannot  see 
but  that  defendant  has  had  a  fair  and  impartial  trial  and  that  under  all 
the  circumstances  he  may  well  be  congratulated  that  no  higher  penalty 
was  assessed  against  him. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  March  20, 1908,  without  written  opin- 
ion.— Reporter.] 


Will  Fretwell  v.  The  State. 

No.  4025.     Decided  February   12,  1908. 

Canylng  Pistol — ^Insufficiency  of  Evidence. 

Where  upon  trial  for  unlawfully  carrying  a  pislol,  the  evidence  showed  that 
another  handed  defendant  a  pistol  which  the  latter  fired  once  or  twice;  and  imme- 
diately handed  it  back  to  said  person,  a  conviction  could  not  be  sustained.  Fol- 
lowing Sanderson  v.  State,  23  Texas  Crim.  App.,  520;  Cathey  v.  State,  23 
Texas  Crim.  App.,  492. 

Appeal  from  the  County  Court  of  Somervell.  Tried  below  before  the 
Hon.  R.  L.  Bryan. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol ;  penalty,  a 
fine  of  $100. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 
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DAVlDSOI^r,  Presiding  Judge.— This  conviction  was  for  unlaw- 
fully carrying  on  and  about  his  person  a  pistol. 

ITie  State's  case  is,  that  appellant  and  the  witness  Ham  McCarty  and 
two  others,  had  called  on  the  witness  Hobson  requesting  him  to  give  the 
boys  a  party.  This  was  declined  by  Hobson.  Appellant  and  McCarty 
went  away  from  Hobson  in  company  with  each  other,  and  after  leaving 
Hobson's  residence,  at  a  point  three  or  four  hundred  yards  distant, 
appellant  stated  that  if  he  had  a  pistol  he  would  discharge  it.  McCarty 
handed  him  his  pistol,  and  appellant  fired  it  once,  possibly  twice,  and 
immediately  handed  it  back  to  McCarty.  This  is  the  evidence,  and  if 
not  sufficient,  the  State  has  no  case.  We  are  of  opinion  that  it  is  not  suf- 
ficient. 

Without  going  into  a  discussion  of  the  reasons,  the  cases  of  Sanderson 
V.  State,  23  Texas  Crim.  App.,  520,  and  Cathey  v.  State,  23  Texas  Crim. 
App.,  492,  are  authority  for  deciding  the  case  adversely  to  the  State  on 
the  ground  that  the  evidence  is  not  sufficient  to  convict  appellant  of  un- 
lawfully carrying  on  and  about  his  person  a  pistol. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Jim  Freeman  v.  The  State. 

No.  41G1.  Decided  Febniary  12,  190a 
1. — ^Assault  With  Intent  to  Commit  Eape — Charge  of  Conrt — ^Defensive  Theory. 
Where  upon  trial  for  assault  with  intent  to  commit  rape,  the  testimony  for 
the  defense  showed  that  the  only  purpose  defendant  had  in  having  a  scuffle 
with  prosecutrix  was  to  secure  a  ring  from  her,  and  not  for  the  purpose  of 
having  carnal  intercourse,  it  was  error  oa  part  of  the  court  to  fail  to  charge 
on  this  theory  of  the  defense. 

2. — Same — Charge  of  Court — Want  of  Chastity — General  Kepntation  of  Troi- 
ecntriz. 
Where  upon  trial  for  assault  with  intent  to  commit  rape  there  was  evidence 
attacking  the  general  reputation  of  the  prosecutrix  for  chastity  and  also  acts 
of  intercourse  before  the  alleged  assault,  the  jury  should  have  been  instructed  that 
this  testimony  had  a  bearing  on  the  question  of  the  prosecutrix'  consent  as  well 
as  of  the  intent  of  the  defendant,  and  the  charge  practically  limiting  the  same  to 
the  credibility  of  the  prosecutrix,  was  error. 

;l. — Same— Aggravated  Assault — Charge  of  Court. 

Where  upon  trial  for  assault  with  intent  to  commit  rape,  the  evidence  showed 
for  the  State  that  the  defendant  desisted  in  his  efforts  to  have  carnal  intercourse; 
and  the  testimony  for  the  defense  showed  that  it  was  not  the  purpose  of  defendant 
to  have  carnal  intercourse  with  prosecutrix  but  that  he  was  attempting  to  take  a 
ring  away  from  her,  it  was  error  to  limit  a  charge  on  aggravated  assault  to 
defendant's  intent  to  have  sexual  intercourse  with  prosecutrix,  and  the  court 
should  have  charged  if  the  assault  was  made,  to  obtain  the  ring,  that  such  would 
constitute  aggravated  assault. 

Appeal  from  the  District  Court  of  Coleman.  Tried  below  before  the 
Hon.  John  W.  Goodwin, 

Appeal  from  a  conviction  of  assault  with  intent  to  commit  rape ;  pen- 
alty, two  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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Ragsdale,  Woodward  &  Baker,  and  Snodgrass  dk  Dibbrell,  for  appel- 
lant.— On  question  of  intent:  Shields  v.  State,  39  Texas  Crim.  Eep., 
13.  On  question  of  defensive  theory.  Maxwell  v.  State,  31  Texas  Crim. 
Rep.,  119;  Wimbily  v.  State,  22  Texas  Crim.  App.,  506;  Mundine  v. 
State,  37  Texas  Crim.  Eep.,  5;  BoUen  v.  State,  48  Texas  Crim.  Bep., 
70,  86  S.  W.  Eep.,  1025. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State, — On  ques- 
tion of  charge  on  aggravated  assault:  Neill  v.  State,  49  Texas  Crim. 
Rep.,  219;  91  S.  W.  Rep.,  791;  Bawcom  v.  State,  49  Texas  Crim.  Rep., 
417;94S.  W.  Rep.,  462. 

DAVIDSON,  Presiding  Judge. — ^We  deem  it  unnecessary  from  the 
view  we  take  of  the  record  to  revise  the  action  of  the  trial  court  in  re- 
fusing application  for  continuance,  as  it  may  not  arise  upon  another 
trial  and  should  it  do  so,  it  will  be  presented  in  a  different  aspect. 

The  case  as  presented  by  the  State's  evidence  is,  appellant  called  at  the 
residence  of  prosecutrix  and  took  her  driving  from  Santa  Anna  to  Cole- 
man City,  nine  miles  apart.  En  route  and  near  the  edge  of  Coleman 
City,  he  undertook  to  have  carnal  intercourse  with  her  and  against  her 
protest  and  resistance;  that  after  making  an  attempt  finally  desisted. 
The  prosecutrix,  a  girl  about  twenty  years  of  age,  made  considerable  out- 
cry  at  the  time,  which  was  heard  at  a  distance  of  several  hundred  yards. 

The  defensive  testimony,  some  of  which  was  elicited  from  the  girl  on 
cross-examination,  and  much  of  it  from  other  witnesses,  as  well  as  from 
himself,  is  substantially  as  follows:  From  the  prosecutrix,  on  cross- 
examination,  and  by  other  witnesses,  it  is  shown  that  they  continued 
their  journey  from  the  place  of  the  assault  into  the  town  of  Coleman 
City,  and  remained  there  for  some  time;  she  finally  getting  out  of  his 
buggy  and  getting  into  the  buggy  occupied  by  her  sister  and  a  cousin, 
a  young  man  named  Gray,  and  appellant  only  intended  to  bring  her 
from  Santa  Anna  to  Coleman  City,  when  she  was  to  get  in  the  buggy 
with  Gray  and  her  sister  and  return  home  with  them.  They  drove  around 
the  streets  of  Coleman  City,  were  seen  by  parties,  and  questions  were 
asked  of  appellant  and  the  girl  by  one  witness  in  particular,  as  to  what 
the  screaming  meant.  Appellant  replied,  in  substance,  that  it  was  some 
young  people  fishing  down  on  the  creek.  Prosecutrix  made  no  state- 
ment in  regard  to  the  matter,  either  to  the  witness  above  mentioned  or 
to  anybody  in  Coleman  City  nor  until  she  and  her  sister  and  Gray  were 
en  route  home  when  she  mentioned  the  matter  to  her  sister,  and  also  to 
her  mother  a  day  or  so  after  reaching  home.  In  regard  to  what  occurred 
at  the  scene  of  the  trouble  where  the  assault  was  stated  to  have  been 
committed,  appellant  states  that  en  route  from  Santa  Anna  he  was  wear- 
ing a  ring  that  belonged  to  another  woman.  Prosecutrix  saw  it  and  in- 
duced him  to  let  her  take  it  off  of  his  hand  and  put  it  on  her  finger,  and 
on  reaching  the  designated  spot  appellant  demanded  the  return  of  the 
ring  which  prosecutrix  refused,  and  that  he  got  into  a  struggle  with  her 
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when  the  screaming  occurred^  and  that  she  informed  him  that  she  had 
him  now  in  her  power  and  was  going  to  send  him  to  the  penitentiary, 
and  similar  remarks.  Appellant  states  that  this-  statement  of  hers,  and 
her  conduct  grew  out  of  another  fact,  to  wit:  that  he  had  been  having 
intercourse  with  her  and  that  his  employer  had  informed  him  that  if  he 
did  not  quit  keeping  her  company,  or  going  with  her,  he  would  discharge 
him,  and  that  he  had  so  informed  the  prosecutrix,  and  she  took  this  occa- 
sion and  advantage  of  these  circumstances  to  charge  him  with  the  assault 
to  rape.  That  the  only  purpose  for  which  he  had  the  scuffle  with  her  was 
to  secure  the  ring.  His  testimony  also  goes  to  the  effect  that  he  had 
had  carnal  intercourse  with  her  on  a  number  of  occasiona,  and  that  her 
conduct  towards  him  was  of  that  character  which  justified  those  with 
whom  they  mutually  associated  in  so  believing  as  some  of  their  testimony 
shows.  He  also  mentioned  the  fact  that  upon  one  occasion,  upon  the  side 
of  a  certain  mountain,  prosecutrix  and  her  sister  had  an  appointment 
to  meet  appellant  and  another  party  and  did  meet  them,  and  that  he 
and  the  boy  had  intercourse  with  prosecturix  and  her  sister  on  that  occa- 
sion. The  sister  was  under  the  rule  as  a  witness  but  was  not  placed  on 
the  stand,  nor  did  she  testify  in  the  case  to  contradict  appellant  in  re- 
gard to  this  meeting.  Prosecutrix  was  contradicted  in  other  matters 
which  were  developed  along  the  line  of  the  testimony.  Without  going 
into  a  statement  of  the  facts  further  than  mentioned,  we  think  this  is  a 
sufficient  statement  of  matters  necessary  to  be  discussed. 

The  court  failed  to  charge  the  jury  with  reference  to  appellant's  de- 
fense; that  is,  the  assault,  if  any,  was  made  to  secure  the  ring.  Excep- 
tions were  reserved  and  a  special  instruction  tendered  covering  this  issue 
but  was  refused  by  the  court.  The  charge  is  in  the  following  language : 
"You  are  further  instructed  in  this  case  that  if  you  believe  from  the  evi- 
dence that  at  the  time  of  the  alleged  assault,  the  defendant,  Jim  Free- 
man, was  attempting  to  take  from  the  prosecutrix,  Florence  McAnelly, 
a  ring  that  she  had  which  he  had  turned  over  to  her,  which  she  had  re- 
fused to  turn  over  to  him  and  in  his  efforts  to  secure  the  said  ring,  the 
said  witness,  Florence  McAnelly,  halloed  and  screamed  for  the  purpose 
of  preventing  his  getting  possession  of  said  ring,  or  because  he  had  taken 
the  ring,  or  if  you  have  a  reasonable  doubt  as  to  these  matters,  it  will  be 
your  duty  to  acquit  the  defendant."  This  was  appellant's  afiSrmative 
defensive  theory  and  one  he  supported  by  his  testimony.  We  are  of 
opinion  this  charge  should  have  been  given.  It  is  fundamental  in  this 
State  that  the  charge  must  distinctly  set  forth  the  law  applicable  to  the 
ease,  and  this  must  be  determined  by  the  evidence  adduced.  See  White's 
Ann.  Code  Crim.  Proc.,  sees.  797-798,  for  collation  of  authorities; 
and  also  section  801  for  a  great  number  of  cited  cases.  It  is 
further  a  fundamental  proposition  of  law  that  the  charge  must  em- 
brace the  law  applicable  to  every  phase  of  the  case  made  by  the 
evidence  and  every  legitimate  deduction  to  be  drawn  therefrom.  See 
same  authorities.  The  fact  that  the  evidence  may  be  such  as  the  court 
may  believe  untnie  will  not  change  this  rule.     Under  our  system  the 
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jury  constitute  the  judges  of  the  facts,  credibility  of  the  witnesses 
and  the  weight  to  be  given  their  testimony.  It  is  also  equally  as  well 
settled  in  this  State,  that  the  accused  is  entitled  to  a  distinct  and  affirm- 
ative, and  not  merely  an  implied  or  negative,  presentation  of  the  issues 
which  arise  upon  his  evidence,  in  order  to  prevent  the  jury  from  ignor- 
ing his  defense,  and  to  conduct  them  to  a  proper  verdict  if  they  find 
his  evidence  to  be  true.  See  White's  Ann.  Code  Crim.  Proc.,  sec. 
801b,  where  numerous  cases  will  be  found  collated.  In  fact,  our 
decisions  will  not  show  a  case  to  the  contrary.  Unquestionably  if  appel- 
lant made  an  assault  upon  the  prosecutrix  for  the  purpose  of  secur- 
ing a  ring,  and  not  for  the  purpose  of  having  intercourse  with  her, 
there  could  not  possibly  be  an  assault  with  intent  to  commit  the  crime 
of  rape  and  the  jury  should  have  been  plainly  and  affirmatively  in- 
structed with  regard  to  this  matter. 

The  following  charge  was  given :  "You  are  instructed  that  any  testi- 
mony in  this  case  of  acts  of  illicit  intercourse  between  the  defendant  and 
Florence  McAnelly  and  any  testimony,  if  any,  of  the  general  reputation 
of  Florence  McAnelly  for  virtue  and  chastity  was  admitted,  not  in  justi- 
fication of  the  oflFense,  if  any,  but  on  the  issues  of  the  credibility  of 
Florence  McAnelly  as  a  witness,  the  weight,  if  any,  to  be  given  her  testi- 
mony, and  as  to  whether  or  not  it  was  necessary  that  she  should  be  forced 
to  the  embraces  of  the  defendant.*'  We  think  the  exceptions  to  this 
charge  were  also  well  taken.  Evidence  impeaching  the  general  reputa- 
tion of  a  prosecutrix  for  chastity  is  always  admissible,  not  to  prove  the 
offense,  but  to  raise  a  presumption  of  her  consent.  See  White's  Ann. 
Penal  Code,  sec.  1109,  for  collated  authorities.  If  the  reputation  of 
the  prosecutrix  for  chastity  was  bad,  as  shown  by  some  of  the  testi- 
mony, and  if  she  had  been  in  the  habit  of  having  carnal  intercourse 
with  appellant,  all  such  testimony  was  admissible  for  the  purpose  of 
showing  her  consent  as  well  as  bearing  on  appellant's  intent  in  making 
the  assault  upon  her,  if  one  was  made,  and  the  jury  should  have  been 
instructed  as  to  the  law  applicable  to  this  state  of  the  case.  There  are 
two  fundamental  propositions  always  arising  on  a  charge  of  rape  by 
force ;  first,  that  the  accused  intended  to  have  intercourse  with  the  woman 
by  using  all  necessary  force  to  overcome  any  resistance  that  she  might 
make ;  and  second,  that  the  woman  must  withhold  her  consent.  It  would 
make  no  difference,  really,  what  force  the  accused  party  intended  to  use 
if  the  woman  consented,  nor  would  he  be  guilty  of  assault  with  intent  to 
rape  if  she  was  willing,  although  she  might  not  yield  at  first  without  some 
sort  of  force  on  the  part  of  the  accused.  The  force  required  by  the 
statute  is  such  as  would  overcome  all  resistance  she  might  make  if  she 
had  not  consented.  While  the  evidence  of  her  want  of  chastity,  sexual 
intercourse  with  appellant,  or  her  general  reputation  for  want  of  chas- 
tity might  be  used  as  a  means  of  impeaching  her  credibility  before  the 
jury,  still  it  serves  another  and  more  far  reaching  purpose  favorable  to 
the  accused,  than  that  of  simply  discrediting  the  veracity  of  the  prosecu- 
trix, for  it  directly  bears  upon  appellant's  motive  or  intent  as  well  as 
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upon  the  question  of  her  consent.  If  by  the  previous  course  of  conduct 
between  appellant  and  the  girl,  the  jury  should  believe  there  had  been  in- 
tercourse between  them,  and  appellant  was  led  to  believe,  or  thought  at 
the  time  he  should  have  made  the  assault  upon  her,  that  she  would  yield 
and  he  did  it  to  obtain  intercourse  with  her  consent,  and  then  desisted 
without  accomplishing  his  purpose,  it  would  tend  to  solve  the  question 
of  his  intent  and  the  jury  should  have  been  instructed  with  regard  to 
that  phase  of  the  case.  The  charge  should  not  have  limited  this  char- 
acter of  testimony  simply  to  impeaching  her  credibility.  This  charge 
did  not  present,  as  they  should  have  been  presented,  these  questions. 

Again,  in  regard  to  the  question  of  aggravated  assault,  there  are  two 
theories  upon  which  aggravated  assault  might  be  predicated  under  the 
testimony.  First,  from  the  standpoint  that  appellant  did  not  intend  to 
use  sufficient  force  to  overcome  all  resistance  on  the  part  of  the  girl  and 
have  intercourse  with  her,  without  her  consent,  as  the  assault  was  made 
not  for  the  purpose  of  forcing  her  against  her  consent,  but  for  the  pur- 
pose of  having  intercourse  with  her  with  her  consent,  then  the  offense 
would  be  aggravated  assault.  Second,  if  the  assault  was  made  for  the 
purpose  of  securing  the  ring  and  not  for  the  purpose  of  having  inter- 
course with  her,  either  with  or  without  her  consent,  then  he  could  not 
be  guilty  of  an  assault  to  rape  and  the  assault  could  be  of  no  higher  mag- 
nitude than  an  aggravated  assault.  The  law  of  aggravated  assault 
should  have  been  given  from  both  standpoints.  The  court  did  not  suf- 
ficiently submit  the  issue  of  aggravated  assault,  confining  it  alone  to  that 
of  assault  with  intent  to  have  sexual  intercourse  with  her.  Under  appel- 
lant's theory  of  the  case,  the  aggravated  assault  occurred  with  reference 
to  securing  his  ring.  If  the  jury  should  believe  the  State's  testimony, 
then  there  was  an  assault  to  rape,  but  there  might  be  an  aggravated 
assault  if  they  believed  appellant's  testimony  and  the  question  of  rape 
was  not  in  the  case  and  there  could  be  no  higher  offense  than  aggravated 
assault.  Appellant's  theory  was  not  given  at  all  and  the  special  instruc- 
tion requested  was  refused. 

We  have  not  taken  up  the  other  different  questions  in  the  case  and  bo 
far  as  the  charges  excepted  to,  and  those  requested  but  refused  are  con- 
cerned, they  have,  we  think,  been  sufficiently  stated  in  the  general  view  of 
the  case,  so  that  they  may  be  properly  submitted  upon  another  trial. 

The  application  for  a  continuance  is  not  discussed,  for  it  may  not  arise 
upon  another  trial. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 
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L.  M.  Sample  v.  The  State. 

No.  4024.     Decided  February  12,  1908. 

1. — ^Aggravated  Assault — Charge  of  Court — Indecent  Familiarity. 

Where  upon  trial  for  aggravated  assault  (he  evidence  showed  indecent  familiarity 

on  the  part  of  the  defendant  with  the  prosecutrix  without  her  consent,  there  was 

no  error  in  the  court's  charge  that  an  assault  becomes  aggravated  by   indecent 

-rnmiliarity  of  the  person   of  a  female  by   an   adult  male   against   her  will  and 

without  her  consent. 

2. — Same — Charge  of  Conrt — ^Weight  of  Evidence. 

Where  upon  trial  for  aggravated  assault,  the  charge  of  the  court  applied  the 
law  to  the  very  facts  testified  to  by  the  witness  with  reference  to  the  indecent 
familiarity  of  defendant  with  prosecutrix,  there  was  no  error,  and  the  charge  was 
not  on  the  weight  of  the  evidence. 

8. — Same — Charge  of  Court — General  Terms. 

Where  upon  trial  for  aggravated  assault  the  court  charged  the  jury  that  de- 
fendant was  charged  with  an  aggravated  assault  and  battery,  and  in  submitting 
the  case  and  applying  the  law  to  the  facts  the  word  battery  was  omitted,  there  was 
no  error. 

4. — Same — ^Defendant's  Failure  to  Testify — Argument  of  Counsel. 

Where  upon  trial  for  aggravated  assault.  State's  counsel  in  his  argument  main- 
tained that  there  had  not  been  a  witness  to  contradict  the  prosecutrix,  the  same 
was  not  an  allusion  to  appellant's  failure  to  testify  in  his  own  behalf.  Distin- 
guishing Washington  v.  State,  8  Texas  Ct.  Rep.,  944.  Citing  Rippey  v.  State,  10 
Texas  Ct.  Rep.,  927. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  the  Hon. 
N.  J.  Smith. 

Appeal  from  a  conviction  of  aggravated  assault;  penalty,  a  fine  of 
$100. 

The  opinion  states  the  case. 

V.  L.  Shurtleff,  for  appellant. — On  question  of  argument  of  counsel : 
Dawson  v.  State,  24  S.  W.  Rep.,  414.  On  question  of  intent  to  injure : 
Chambless  v.  State,  46  Texas  Crim.  Sep.,  1. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  aggra- 
vated assault,  and  his  punishment  assessed  at  a  fine  of  $100. 

The  application  for  continuance  will  not  be  discussed  because  a  bill 
of  exceptions  was  not  reserved  to  the  ruling  of  the  court  refusing  to  grant 
it. 

The  court  instructed  the  jury  that,  ^'An  assault  becomes  aggravated  by 
indecent  familiarity  of  the  person  of  a  female  by  an  adult  male  against 
her  will  and  without  her  consent."  Complaint  is  made  that  this  submits 
a  different  offense  from  that  charged  in  the  pleading.  We  are  of  opinion 
there  is  no  merit  in  this  contention.  Appellant,  an  adult  male,  is 
charged  with  having  committed  an  aggravated  assault  upon  the  person  of 
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Kittie  Green,  a  female.  The  proof  shows  that  appellant  caught  hold 
of  her  dress  with  his  left  hand,  putting  his  right  hand  on  her  leg  up 
under  her  dress.  This  was  an  indecent  familiarity  with  her  person  if 
against  her  will  and  without  her  consent,  and  she  testifies  the  acts  of 
appellant  were  against  her  will  and  without  her  consent.  This,  under 
our  authorities,  would  constitute  an  aggravated  assault  and  justify  the 
court  in  so  charging  the  jury. 

The  court  further  charged  the  jury  that  if  defendant,  an  adult  male, 
committed  an  aggravated  assault  upon  Kittie  Green,  a  female  person, 
by  catching  hold  of  the  clothes  of  the  said  witness,  Kittie  Green,  with 
his  left  hand,  and  by  putting  his  right  hand  under  her  clothing  and  upon 
her  leg  against  her  will  and  consent,  that  they  would  find  him  guilty, 
etc.  This  is  not,  as  contended  by  appellant,  a  charge  upon  the  weight 
of  the  testimony.  It  directly  applied  the  law  to  the  very  facts  testified 
by  the  witness,  and  if  the  jury  should  believe  these  facts  beyond  a  rea- 
sonable doubt,  he  would  be  guilty ;  and  the  court  instructed  that,  if  they 
should  find  beyond  a  reasonable  doubt  these  facts  existed,  he  would  be 
guilty  of  an  aggravated  assault.  The  court,  in  a  general  way,  informed 
the  jury  that  appellant  was  charged  by  complaint  and  information  with 
the  offense  of  aggravated  assault  and  battery  in  and  upon  the  person  of 
Kittie  Green,  a  female,  alleged  to  have  been  committed  in  Hill  County 
on  or  about  December  1, 1906,  to  which  defendant  has  pleaded  not  guilty. 
Objection  is  reserved  to  this,  because  it  is  not  a  correct  statement  of  the 
offense  charged  in  the  complaint  and  information.  We  do  not  think 
there  is  any  merit  in  this.  The  court  stated  this  in  a  general  way  in 
stating  to  the  jury  the  offense  of  which  appellant  stood  charged;  but  in 
submitting  the  case  to  the  jury  the  question  of  battery  was  not  referred 
to,  but  they  were  told  if  appellant  committed  an  aggravated  assault  by 
catching  hold  of  the  clothes,  etc.     This,  we  do  not  believe,  has  any  merit. 

It  is  seriously  urged  that  the  remarks  of  the  county  attorney,  to  wit: 
"There  has  been  no  witness  upon  this  stand  to  contradict  the  testimony 
of  this  girl,  Kittie  Green,^'  was  an  allusion  to  appellant^s  failure  to  tes- 
tify in  his  own  behalf.  We  do  not  believe  that  this  is  such  an  allusion  to 
the  failure  of  appellant  to  testify  in  his  own  behalf  as  is  contemplated 
by  the  statute,  if  in  fact  it  was  such  an  allusion  at  all.  As  a  matter  of 
fact,  there  was  no  witness  on  the  stand  to  directly  contradict  Kittie  Green 
in  regard  to  this  matter.  The  defendant  could  have  taken  the  stand, 
but  did  not.  Scroggins  was  in  a  different  part  of  the  same  room,  but 
Kittie  Green  says  that  he  could  not  have  seen  her  at  the  time  that  appel- 
lant assaulted  her,  though  he  was  visible  to  her.  To  give  the  statute  such 
a  construction  as  urged  by  appellant  would  be  tantamount,  practically,  to 
almost  preventing  a  discussion  of  the  case  with  reference  to  testimony  of 
the  State's  witness,  when  only  one  witness  was  used,  defendant  being 
the  only  other  witness  who  could  testify  to  the  same  facts.  This  case 
does  not  come  within  the  rule  laid  down  in  Washington  v.  State,  8 
Texas  Ct.  Bep.,  944,  but  is  more  nearly  like  the  case  of  Rippey  v.  State, 
10  Texas  Ct.  Bep.,  927.     Of  course,  wherever  the  failure  of  the  defend- 
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ant  to  take  the  stand  in  his  own  behalf  is  directly  alluded  to  or  so  per- 
tinently as  to  direct  the  jury's  attention  to  such  fact  or  failure,  the 
statute  would  apply.  The  statute  must  be  given  a  fair  and  reasonable 
construction. 

As  this  matter  is  presented,  we  are  of  opinion  it  is  not  violative  of  the 
statute,  and  not  of  such  importance  as  to  require  a  reversal  of  the  judg- 
ment^ and  it  is  therefore  affirmed. 

Affirmed. 

[Motion  for  rehearing  overruled  without  written  opinion. — Reporter.] 


Bruce  Smith  v.  The  State. 

No.  4185.     Decided  February  12,  1908. 

Local  Option — ^Hearsay  Eyldence. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  permit  the 
State's  witness  to  testify  that  a  third  party  gave  him  a  bottle  and  said  he  had 
gotten  it  from  the  defendant;  that  this  bottle  contained  whisky,  and  that  this 
occurred  in  the  absence  of  the  defendant;  defendant  denying  any  sale  of  whislty 
to  prosecutor. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  F.  E.  Adams. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25,  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

A.  8.  Bledsoe,  for  appellant. 

F.  J,  McCord,  Assistant  Attorney-General;  J.  D,  Kugle,  County  At- 
torney ;  J.  E.  Warren,  and  W.  E.  Myers,  for  the  State.  Biggs  v.  State, 
16  Texas  Ct.  Bep.,  683. 

DAVIDSON",  Presiding  Judge. — ^This  conviction  was  for  violating 
the  local  option  law. 

Bills  of  exception  Nos.  1  and  2  present  this  matter:  The  witness 
Cleveland,  over  objection  of  appellant,  was  permitted  to  testify  that  "in 
the  latter  part  of  January,  1906,  Luther  Shelton  gave  me  a  bottle,  and 
said  he  had  gotten  it  from  Bruce  Smith.  This  bottle  contained  whisky. 
Tasted  and  smelled  the  contents  of  the  bottle;  it  was  a  poor  grade  of 
whisky.  He  gave  me  the  bottle  in  the  district  courtroom.  There  was 
no  one  present,  except  he  and  I.^'  Several  objections  were  urged; 
among  others,  that  it  was  a  transaction  occurring  in  the  absence  of  ap- 
pellant, without  his  knowledge  or  consent,  was  hearsay,  etc. 

We  are  of  opinion  that  the  statement  of  Shelton  to  the  witness  Cleve- 
land, in  objections  stated,  to  the  effect  that  he  had  gotten  the  bottle 
from  appellant,  was  inadmissible.     See  Holmes  v.  State,  No.  4116,  de- 
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cided  at  the  present  term.  The  State  might  prove  by  Shelton  he  se- 
cured a  bottle  of  whisky  from  appellant  and  turned  it  over  to  the  wit- 
ness Cleveland,  if  this  was  necessary  as  a  fact  by  which  the  bottle  could 
be  identified  as  the  bottle  of  whisky  that  Shelton  should  have  bought, 
but  the  statement  of  Shelton  to  the  witness  Cleveland  that  he  had  gotten 
the  bottle  from  appellant  was  not  admissible.  The  testimony  of  Shel- 
ton shows  that  he  went  to  appellant's  place  of  business  and  took  a  couple 
of  drinks  of  cider  with  appellant,  for  both  of  which  he  (Shelton)  paid. 
That  he  then  requested  appellant  to  sell  him  some  whisky,  which  he  says, 
after  some  conversation,  appellant  did.  This  is  most  strenuously  denied 
by  appellant.  Appellant  states  that  Shelton  came  to  his  place  of  busi- 
ness, and  paid  for  the  drinks  of  cider,  which  he  and  Shelton  drank,  but 
that  he  did  not  let  him  have  any  whisky.  Under  this  state  of  case,  this 
character  of  evidence,  to  which  exception  was  reserved,  is  inadmissible. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Oliver  McVicker  v.  The  State. 

No.  4086.     Decided  February  12,  1908. 

Perjury — ^Indictment — ^Eyidence. 

Where  in  a  prosecution  for  perjury,  the  indictment  did  not  show  how  or  wherein 
the  statement  upon  which  perjury  is  predicated  became  material,  and  the  evidence 
was  defective  upon  the  same  subject,  the  conviction  could  not  be  sustained. 

Appeal  from  the  District  Court  of  Somervell.  Tried  below  before 
the  Hon.  W.  J.  Oxford. 

Appeal  from  a  conviction  of  perjury ;  penalty,  two  years  imprisonment 
in  the  penitentiary. 

The  indictment  charged,  leaving  out  formal  parts  of  it :  "The  grand 
jurors  for  the  County  of  Somervell,  State  aforesaid,  duly  organized  as 
such,  at  the  November  term,  A.  D.,  1906,  of  the  district  court  for  said 
county,  upon  their  oaths  in  said  court  present,  that  on  or  about  the  17th 
day  of  May,  A.  D.,  1905,  and  anterior  to  the  presentment  of  this  in- 
dictment in  the  County  of  Somervell  and  State  of  Texas,  at  a  regular 
term  of  the  district  court,  holden  in  and  for  said  county,  the  Hon.  W.  J. 
Oxford,  judge  of  said  court,  presiding,  and  before  the  grand  jury  of  said 
county,  which  had  theretofore  been  duly  and  legally  organized  and  em- 
paneled for  said  term  of  court  with  J.  W.  Childress  as  the  legally  ap- 
pointed foreman  and  which  said  grand  jury  was  also  then  and  there  in 
session,  Oliver  McVicker,  did  then  and  there  present  himself  and  make 
his  personal  appearance  to  testify  as  a  witness  before  said  grand  jury 
and  J.  W.  Childress,  foreman  of  the  said  grand  jury,  as  he  was  then 
and  there  authorized  by  law  to  do,  did  administer  to  the  said  Oliver  Mc- 
Vicker the  oath  as  a  witness,  said  oath  being  one  required  by  law,  and 
so  administered  for  the  ends  of  public  justice;  and  the  said  Oliver 
JfcVickcr  was  then  and  there  diily  sworn  and  did  take  his  corporeal  oath 
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as  such  witness  before  said  grand  jury  as  aforesaid.  Whereupon  it  then 
and  there  became  and  was  a  material  inquiry  before  said  grand  jury,  and 
necessary  for  the  due  administration  of  the  criminal  laws  of  the  State 
of  Texas  and  the  ends  of  public  justice,  whether  one  T.  F.,  in  said 
county  and  State  on  or  about  the  loth  day  of  April,  A.  D.,  1905,  did 
go  to  the  house  and  place  of  residence  of  him,  said  Oliver  McVicker,  in 
the  night-time  and  then  and  there  talk  with  hii :,  said  Oliver  McVicker, 
and  the  said  Oliver  McVicker  as  such  witne.:  before  said  grand  jury, 
and  under  the  sanction  of  said  oath,  so  administered  to  him,  as  aforesaid, 
on  the  day  and  date  first  above  written  did  say  and  testify  in  substance 
that  he  had  had  carnal  intercourse  with  one  M.  N.,  prior  to  the  17th 
day  of  May,  1905,  and  in  substance  that  he  had  not  been  paid  or 
promised  any  money  or  anything  of  value  to  testify  in  behalf  of  the  said 
T.  F.,  and  that  he  had  not  had  any  conversation  or  understanding  with 
the  said  T.  F.,  as  to  what  his  testimony  would  be  before  said  grand 
jury  concerning  the  seduction  of  the  said  M.  N.  by  the  said  T.  F.,  and 
said  question  so  propounded  to  him  by  the  said  grand  jury  was  material 
in  enabling  the  said  grand  jury  to  pass  on  the  credibility  of  the  said  0. 
McV.,  and  in  enabling  them,  the  said  grand  jury,  to  determine  whether 
or  not  the  said  McV.  had  been  paid  or  promised  any  money  or  anything 
of  value,  to  testify  in  behalf  of  the  said  T.  F.,  and  he,  the  said  0.  McV., 
did  deliberately,  wilfully  and  corruptly  testify  and  say  in  substance  and 
effect  that  T.  F.  did  not  go  to  the  house  and  place  of  residence  of  him, 
the  said  0.  McV.,  in  said  county  and  State,  on  or  about  the  15th  day  of 
April,  A.  D.,  1905,  nor  at  any  other  time  after  the  first  Sunday  in  April, 
1905,  that  is,  the  said  0.  McV.  did  then  and  there  before  said  grand 
jury  as  aforesaid  testify  that  one  T.  F.  never  did  go  to  see  him,  said 
0.  McV.,  at  his  residence,  in  the  County  of  S.,  and  State  of  Texas,  about 
the  case,  that  was  then  pending  against  the  said  T.  F.,  in  S.  County, 
Texas,  in  which  case  the  said  T.  F.  was  charged  with  the  seduction  of 
one  M.  N.,  in  S.  County,  Texas,  which  said  statement  so  made  by  the 
said  McV.  was  material  before  said  grand  jury.  Whereas,  in  truth  and 
fact,  as  he,  the  said  0.  McV.,  then  and  there  well  knew  that  T.  F.  in  the 
County  of  S.,  and  State  of  Texas,  on  or  about  the  15th  day  of  April,  A. 
D.,  1905,  did  go  to  the  house  and  place  of  residence  of  him,  said  0.  McV., 
in  the  night-time,  and  then  and  there  talked  with  him,  said  0.  McV., 
concerning  the  said  charge  against  the  said  T.  F.,  which  said  statement 
so  made  by  the  said  0.  McV.  was  material  and  unlawful  and  was  delib- 
erately and  wilfully  made,  and  was  deliberately  and  wilfully  false,  as  he, 
the  said  0.  McV.,  then  and  there  well  knew,  against,  etc. 

Plummer  &  Ward,  and  W.  B.  Featherstone,  for  appellant. — On  ques- 
tion of  indictment,  10  Ency.  PI.  Prac,  pages  566-572;  16  Ency.  PI. 
Prac,  page  321-322.  On  question  of  materiality  of  the  alleged  false 
testimony,  in  the  indictment,  and  the  evidence  thereunder.  Garrett  v. 
State,  37  Texas  Crim.  Bep.,  198. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 
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BROOKS,  Judge. — Appellant  was  convicted  of  the  offense  of  perjury 
and  his  punishment  assessed  at  two  years  confinement  in  the'  State  peni- 
tentiary. 

The  only  question  we  deem  necessary  to  pass  upon  in  this  case  is  the 
sufficiency  of  the  indictment,  and  the  evidence  supporting  the  same. 
The  indictment  is  very  inartistically  drawn  and  is  defective  in  that  the 
same  does  not  show  how  or  wherein  the  statement  upon  which  perjury  is 
predicated  became  material.  This  criticism  also  applies  to  the  evidence 
in  the  case  since  it  does  not  show  how  or  wherein  it  was  material  to 
know  whether  or  not  Tom  Finley  came  to  appellant^s  house.  We  glean 
from  the  indictment  before  us  that  the  effort  of  the  district  attorney 
was  to  predicate  perjury  upon  the  fact  that  appellant  did  talk  to  Tom 
Finley  about  a  certain  case  that  the  grand  jury  were  investigating  against 
Tom  Finley,  on  a  certain  night  at  appellant's  house,  and  as  we  under- 
stand, the  pleader  was  attempting  to  predicate  perjury  on  the  fact  that 
appellant  swore  that  he  did  not  have  a  conversation  with  him  at  that 
time.  If  the  grand  jury  was  investigating  a  charge  against  Tom  Finley 
for  the  seduction  of  Minnie  Newman,  and  the  fact  that  Tom  Finley, 
prior  to  the  time  that  appellant  appeared  before  the  grand  jury,  had 
gone  and  had  a  conversation  with  McYicker,  the  appellant,  and  said  con- 
versation, or  fact  of  conversation,  would  go  to  discredit  appellant's  testi- 
mony in  said  Tom  Finley's  case,  then  it  would  be  a  material  inquiry  for 
the  grand  jury  to  know  the  truth  thereof ;  and  any  false  testimony  given 
by  appellant  on  the  matter  might,  and  would  be  material  but  the  evi- 
dence does  not  clearly  show  this,  and  while  it  is  not  necessary  for  the  in- 
dictment to  show  the  materiality,  under  a  long  line  of  authorities  of  this 
court,  we  suggest,  in  view  of  the  lack  of  certainty  in  the  allegation,  that 
a  new  indictment  be  found.  The  evidence  does  not  show  how  or  wherein 
the  testimony  was  material  and  for  this  reason  the  judgment  is  reversed 
and  the  cause  is  dismissed. 

Reversed  and  dismissed. 


B.  F.  Johnson  v.  The  State. 

No.  4082.     Decided  February  12,  1908. 

Theft  From  the  Person — ^Identlflcatlon — ^Insuffioiency  of  Evldenoe. 

Where  upon  trial  for  theft  from  the  person  of  certain  paper  money  currency, 
which  was  attempted  to  be  identified  by  certain  spots  and  marks  on  the  bills,  an 
examination  of  the  bills  sent  up  with  the  record  on  appeal  did  not  show  that 
these  marks  and  spots  could  form  a  sufficient  basis  for  identification  of  said  bills, 
and  the  evidence  being  entirely  circumstantial  the  conviction  could  not  be 
sustained. 

Appeal  from  the  District  Court  of  Taylor.  Tried  below  before  the 
Hon.  J.  H.  Calhoun. 

Appeal  from  a  conviction  of  theft  from  the  person ;  penalty,  two  years 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 
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Wagstaff  &  Davidson,  for  appellant 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  theft 
from  the  person,  his  punishment  being  assessed  at  two  years  confinement 
in  the  penitentiary. 

On  a  former  appeal  this  case  was  reversed  on  account  of  newly  dis- 
covered testimony.  On  the  trial  resulting  in  this  conviction,  this  testi- 
mony was  before  the  jury  and  appellant  was  again  convicted. 

The  contention  is,  that  the  evidence  is  not  sufficient  to  sustain  the  ver- 
dict of  the  jury.  Abernathy,  from  whose  person  the  money  is  said  to 
have  been  taken,  states  that  he  had  over  $100  on  his  person,  and  was  at 
appellant's  wagon-yard,  and  became  insensibly  drunk  and  laid  down  on  a 
bed  in  some  room  about  appellant's  business  premises  and  went  to  sleep. 
One  hundred  dollars  of  the  money  that  he  testified  was  taken,  was  in  a 
pocketbook  and  consisted  of  five  $20  bills.  Two  $20  gold  certificates 
were  introduced  in  evidence,  and  Abernathy  undertook  to  identify  them. 
The  first  bill  he  identified  by  reason  of  the  fact  that  it  had  two  holes 
in  it  with  an  intervening  space  between  them,  and  by  the  further  fact 
that  he  doubled  the  bills  lengthwise  and  folded  them  back,  and  in  this 
condition  kept  them  in  his  pocketbook  some  time  before  they  were  taken. 
He  testifies  on  this  trial  that  he  had  the  money  on  his  person  all  the 
time.  On  the  former  trial  he  testified  that  his  wife  had  charge  of  the 
money  for  a  while,  a  week  or  so.  The  bill  with  the  holes  in  it  was  ex- 
hibited to  the  jury  and  sent  up  for  our  inspection,  which  has  three  holes 
in  it.  The  other  $20  gold  certificate  was  identified  by  reason  of  what 
Abernathy  said  were  ink  spots  on  it.  An  inspection  of  the  bill,  which 
was  also  sent  up  with  this  record,  does  not  in  our  judgment  show  ink 
spots,  and  what  was  testified  on  the  former  trial  as  ink  spots  was  shown 
by  means  of  the  alleged  newly  discovered  testimony  on  this  trial  to  be 
marks  made  by  the  witness  Brown,  after  it  left  possession  of  appellant 
and  reached  his  hand,  with  an  idelible  pencil,  and  rubbed  over  by  Brown 
with  his  finger  after  being  so  placed  on  the  bill.  This  was  placed  there 
by  Brown  in  order  to  identify  it  as  the  bill  he  received  from  the  defend- 
ant, and  after  it  left  the  defendant's  person.  There  is  another  little 
spot  on  it,  which  appellant  now  says  is  an  ink  spot.  The  examination 
of  these  bills  lead  us  to  the  conclusion  that  Abernathy  is  mistaken  about 
this  being  ink  spots. 

Another  means  of  connecting  appellant  with  the  transaction  is  the 
testimony  of  a  witness  who  states  that  he  saw  a  pocketbook  lying  on  a 
bed  by  the  side  of  appellant.  Abernathy's  wife  was  not  introduced  as  a 
witness.  The  defendant  explained  his  possesison  of  the  $20  bill  which 
had  holes  in  it  by  testifying  himself  that  his  wife  handed  him  this  $20 
bill  on  Saturday  morning  after  the  alleged  theft  on  Thursday,  and  he 
took  it  down  to  his  place  of  business,  or  rather  he  sent  it  by  witness 
Fletcher  to  have  it  changed,  and  thence  to  the  express  office  and  got  it 
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changed;  that  Fletcher  received  the  change  at  the  express  office  and 
brought  it  back  and  that  the  purpose  of  getting  this  change  was  to  use  it 
in  making  change  "with  those  who  dealt  with  him  at  the  wagon-yard  dur- 
ing the  day,  which  was  Saturday ;  that  a  great  many  people  were  in  and 
about  the  wagon-yard  on  Saturdays,  and  that  Saturday  was  a  busy  day, 
many  people  coming  in,  and  it  was  necessary  to  have  a  good  deal  of 
change  about  to  make  settlement  with  parties  who  traded  with  him. 
Fletcher  testified  that  appellant  gave  him  the  bill  and  he  secured  the 
change.  Fletcher  was  a  partner  with  appellant  in  the  wagon-yard  busi- 
ness.    Brown  testified  to  same  facts  in  regard  to  changing  this  bill. 

The  State  did  not  undertake  to  contradict  either  appellant  or  his  wife, 
or  any  of  this  testimony.  With  reference  to  the  other  $20  bill,  the  evi- 
dence is  that  a  man  by  the  name  of  Frazier  had  some  dealing  with  appel- 
lant at  the  wagon-yard;  that  appellant  fed  his  horses,  among  other 
things,  and  he  gave  appellant  a  $20  gold  certificate  and  he  took  it  to  the 
express  office  and  got  it  changed,  not  having  the  change  about  his  prem- 
ises. This  bill  is  the  one  subsequently  marked  for  identification  by  the 
witness  Brown.  This  bill,  under  the  testimony,  was  secured  from  Frazier, 
and  as  soon  as  handed  to  appellant,  he  carried  it  to  the  express  office  and 
had  it  changed.  Another  witness  testified  that  while  Abernathy  was 
asleep  on  the  bed  that  he  saw  a  party  with  Abernathy's  pocketbook  in  his 
hand,  and  that  some  remark  was  made  about  it  at  the  time,  and  the 
party  put  the  pocketbook  back  in  Abernathy's  pocket.  It  is  further  testi- 
fied that  appellant  left  his  place  of  business,  being  somewhat  intoxicated 
himself,  on  the  morning  of  and  earlier  than  the  alleged  theft  and  went 
home  to  wait  upon  some  of  his  sick  family,  and  did  not  return  until 
along  about  three  or  perhaps  four  o'clock  in  the  evening,  and  that  he 
was  not  there  when  the  money  was  taken.  The  identification  of  the 
first  bill  by  the  two  holes  and  the  manner  of  folding  it  is  too  uncertain, 
in  our  judgment,  to  authorize  a  conviction.  It  would  hardly  be  passing 
the  bounds  of  legitimate  statement  to  say  that  paper  money  is  usually 
folded  very  much  as  the  witness  testified  when  placed  in  pocketbooks,  and 
a  great  many  bills  are  thus  worn  at  the  corners  made  by  folding  in  the 
wear  and  tear  of  handling  and  folding,  taking  out  and  putting  in  the 
pocketbook  of  money  of  this  character.  That  circumstance  is  too  slight 
to  form  a  basis  for  incarcerating  men  in  the  penitentiary.  The  spots  on 
the  other  bill  by  which  Abernathy  should  have  identified  it,  in  our  judg- 
ment, are  shown  to  be  untrue.  An  examination  of  the  other  spot,  how- 
ever, does  not  indicate  it  is  made  by  ink,  and  there  seems  to  be  practically 
but  little  question  that  he  did  identify  the  bill  formerly  by  means  of 
the  spot  made  by  Brown,  and  on  account  of  newly  discovered  evidence  of 
Brown  this  court  awarded  a  new  trial.  But  an  examination  of  the  bills 
sent  up  for  our  scrutiny  does  not  indicate  that  the  other  spot  was  made 
by  him,  and  the  testimony  of  appellant  on  the  other  trial  taken  with  the 
testimony  on  this  trial  indicates  a  change  of  position  in  regard  to  this 
matter.  However  this  may  be,  we  are  of  opinion  that  this  testimony 
does  not  present  evidence  of  sufficient  cogency  to  form  a  basis  of  taking 
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the  liberty  of  a  citizen  by  incarcerating  him  in  the  penitentiary.  This 
being  a  case  of  circumstantial  evidence,  the  facts  must  be  of  such 
cognecy  as  to  exclude  every  other  hypothesis  except  that  of  guilt.  If  the 
testimony  in  this  case  is  to  be  credited,  we  do  not  believe  this  rule  of  cir- 
cumstantial evidence  is  met  by  the  facts  introduced  by  the  State,  and 
it  is  refuted  by  the  evidence  introduced  by  appellant.  So  from  any 
standpoint  we  believe  the  evidence  is  not  of  sufficient  cogency  to  exclude 
every  reasonable  hypothesis  except  that  of  guilt. 
The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


E.  M.  Latton  v.  The  State. 

No.  4075.     Decided  February  12.  190a 

Simple  Assault — Confession — ^InsuAciency  of  Evidence. 

Upon  trial  for  simple  assault,  it  was  error  to  admit  defendant's  bare  verbal 
confessions  made  when  under  arrest,  both  under  the  former  and  present  law; 
defendant  denying  said  confessions. 

Appeal  from  the  County  Court  of  Montague.     Tried  below  before  the 
Hon.  George  S.  March. 
Appeal  from  a  conviction  of  a  simple  assault ;  penalty,  a  fine  of  $5. 
The  opinion  states  the  case. 

J.  W.  Chancellor,  for  appellant. — Acts  of  Thirtieth  Legislature,  page 
219. 

F.  J.  McGord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  a  simple  assault,  and 
his  punishment  assessed  at  a  fine  of  $5. 

The  evidence  in  this  case  shows  that  the  State,  over  apj)ellant's  objec- 
tion, introduced  a  confession  against  him,  and  the  bill  of  exceptions 
shows  that  appellant  was  under  arrest  at  the  time  the  confession  was  in- 
troduced. This  was  clearly  error  not  only  under  the  acts  of  the  last 
Legislature,  but  under  all  the  previous  rules  of  this  court.  We  find  no 
evidence  in  this  record,  except  tlie  bare  statement  of  appellant  that  he 
committed  the  offense.  This  statement  was  made,  as  suggested  above, 
to  a  third  party  who  testified  to  same.  Appellant  got  upon  the  stand 
and  denied  in  toto  that  he  made  any  such  confession.  Even  conceding 
that  appellant  was  not  under  arrest  at  the  time  the  supposed  confession 
was  made,  we  could  not  permit  a  verdict  in  this  case  to  stand  upon  ap- 
pellant's confession  alone. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 
Vol.  52  Crim.— 33 
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Pink  Henderson  v.  The  State. 

No.  4184.     Decided  February  12,  1908. 

Id— local  Option — ^Eyidence — Praotice  on  Appeal. 

Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law, 
there  is  no  bill  of  exceptions  in  the  record  to  the  testimony  objected  to  on  trial, 
the  same  can  not  be  considered  by  looking  to  the  statement  of  facts. 

8. — Same — ^Evidence — ^Prosecnting  Witness — ^Hearsay. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  a  State's  witness 
testified  that  another  State's  witness  gave  him  a  bottle,  of  whisky,  and  that  the 
first  State's  witness  gave  said  bottle  of  whisky  to  the  county  attorney,  and  that 
said  bottle  was  the  same  one  which  he  got  from  the  second  State's  witness,  the 
same  was  not  hearsay;  whereas  a  statement  to  another  witness,  to  the  effect  that 
the  prosecuting  witness  said  he  got  the  whisky  from  the  defendant,  would  be 
hearsay. 

8. — Same — Charge  of  Coart — ^Limiting  Testimony. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  limited  the 
testimony  of  a  certain  State's  witness  who  had  testified  that  he  had  given  a 
bottle  containing  whisky  to  the  county  attorney,  to  the  question  as  to  whether 
said  bottle  contained  whisky,  and  not  upon  the  issue  of  defendant's  guilt,  the 
same  was  more  favorable  than  the  law  required,  and  the  defendant  could  not 
complain. 

4. — Same — ^Impeachment  of  Witness — Question  for  Tnry. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  prosecuting  witness 
was  an  ignorant  negro,  and  his  testimony  was  impeached  by  various  witnesses 
on  material  matters,  but  the  jury  nevertheless  believed  his  testimony,  the  verdict 
will  not  be  disturbed. 

Appeal  from  the  County  Court  of  Johnson.  Tried  below  before  the 
Hon.  F.  E.  Adams. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, $100  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

A.  S.  Bledsoe,  for  appellant.. 

F.  J.  McCord,  Assistant  Attorney-General ;  J,  D.  Kugle,  Cotrnty  Attor- 
ney; J.  E.  Warren,  and  W.  B.  Myres,  Assistants,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law  and  his  punishment  assesed  at  a  fine  of  $100  and  sixty  days 
in  the  county  jail. 

Appellant  in  his  motion  for  a  new  trial  complains  that  the  court 
erred  in  permitting  the  witness.  Will  Greenway,  to  testify  that  he  gave 
a  bottle  containing  whisky  to  the  county  attorney,  which  bottle  said  wit- 
ness claimed  to  have  procured  from  the  defendant,  as  will  be  seen  by 
defendant's  bill  of  exceptions  No.  1.  We  find  no  bills  of  exception  in 
the  record.  Were  we  warranted  to  look  at  the  statement  of  facts, 
which  the  rules  of  this  court  preclude,  there  is  no  such  suggestion  in  the 
witness  Will  Greenway's  testimony  as  contained  in  said  statement.     Tom 
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Warner  does  testify  that  Will  Greenway  gave  him  a  bottle  of  whisky ;  and 
that  he  (Warner)  gave  said  bottle  of  whisky  to  the  county  attorney; 
that  the  bottle  he  gave  the  county  attorney  was  the  same  bottle  he  got 
from  Will  Greenway.  This  testimony  would  be  admissible.  We  have 
held  at  this  term  of  the  court  that  a  statement  to  the  eflFect  that  the 
prosecuting  witness  said  he  got  the  whisky  from  the  defendant,  to  an- 
other witness,  would  be  hearsay ;  but  the  testimony  here  disclosed  in  this 
statement  of  facts  would  not  be  hearsay.  Bruce  Smith  t.  State,  de- 
cided February  12,  1908.  In  other  words,  it  is  not  permissible  for  a 
witness  to  tell  what  another  witness  states,  regardless  of  whether  the 
other  witness  be  the  main  prosecuting  witness  or  not.  However,  as 
stated  at  the  outset,  there  being  no  bills  of  exception  in  the  record,  the 
matter  can  not  be  reviewed. 

The  second  ground  of  the  motion  complains  that  the  court  erred  in 
his  charge  to  the  jury,  wherein  he  limits  the  e£Pect  of  the  testimony  of 
the  witness.  Will  Greenway,  to  the  effect,  that  he  had  given  a  bottle 
containing  whisky  to  the  county  attorney  and  tells  the  jury  that 
said  testimony  was  admitted  solely  for  the  purpose  of  determining 
whether  said  bottle  or  bottles  contained  whisky.  The  charge  complained 
of,  is  as  follows :  "You  are  instructed  that  the  testimony  introduced  on 
the  trial,  to  the  effect  that  the  fluid  given  to  county  attorney  or  assistant 
county  attorney  by  the  witness  testifying  in  the  case,  was  whisky,  was 
admitted  by  the  court  solely  and  exclusively  for  the  purpose  of  deter- 
mining whether  the  bottle  or  bottles  contained  whisky,  and  ought  not 
to  be  considered  by  yourselves  for  any  other  purpose,  even  though  you 
may  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  said 
bottle  or  bottles  contained  whisky,  yet  the  defendant  would  be  entitled 
to  an  acquittal  unless,  as  in  the  next  paragraph  of  this  charge,  you  find 
that  the  sale  was  made  as  therein  set  out.^'  The  next  paragraph  of  the 
Courtis  charge  tells  the  jury  in  substance,  that  if  the  defendant  sold 
whisky  to  Will  Greenway,  they  would  find  defendant  guilty.  We  do  not 
think  there  was  any  error  in  the  charge.  However,  we  do  not  think 
it  was  necessary  to  limit  this  testimony  at  all,  but  the  limitation  placed 
on  same  could  not  have  hurt  appellant,  since  the  testimony  as  sug- 
gested by  the  court,  was  only  admitted  and  could  be  only  used  for  the 
purpose  of  proving  whether  the  fluid  bought  by  the  prosecuting  witness 
from  appellant  was  whisky. 

Appellant's  last  insistence  is  that  the  evidence  is  insufiBcient  to  sup- 
port the  conviction.  The  prosecuting  witness  was  an  ignorant  negro. 
His  testimony  is  impeached  by  various  witnesses  on  material  matters, 
but  the  jury  have  seen  fit  to  believe  his  testimony,  and  they  being  the 
sole  judges  of  the  credibility  of  the  witnesses,  we  are  not  warranted  in 
disturbing  their  finding.     Therefore,  the  judgment  is  aflBrmed. 

Affirmed, 
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Charley  Oldham  v.  The  State. 

No.  40G4.     Decided  February  12,  1908. 

1. — ^Looal  Option — Charirc  of  Court — ^FrincipaU. 

Where  upon  trial  for  a  violation  of  the  local  option  law  there  was  evidence 
that  defendant  and  another  were  acting  together  in  the  common  enterprise  of 
selling  intoxicating  liquor  for  mutual  profit  in  prohibited  territory,  the  court  cor- 
rectly charged  on  the  law  of  principals  and  accomplices,  in  the  form  approved  by 
this  court ;  especially  where  the  court  submitted  a  special  charge  that  unless  the 
defendant  authorized  such  sale  he  could  not  be  convicted. 

8. — Same — Validity  of  Election. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  questions  raised 
on  trial  as  to  the  validity  of  election  had  been  adversely  decided  to  appellant's 
contention  by  this  court,  the  same  will  not  be  considered  on  appeal. 

8. — Same — Evidence — ^Internal  Keyenue  License. 

Upon  trial  of  a  violation  of  the  local  option  law,  there  was  no  error  in  admit- 
ting parol  testimony  of  the  existence  of  internal  revenue  license  in  defendant's 
place  of  business. 

4. — Same — ^Declaration  of  State's  Witness — Defensive  Theory. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State  introduced 
defendant's  alleged  agent  as  a  witness  against  him  who  among  other  things 
testified  that  he  was  not  authorized  by  defendant  to  sell  liquor  in  the  county 
of  the  trial,  the  jury  were  not  bound  by  such  statement  but  could  look  at  the 
circumstances  surrounding  the  entire  case. 

5. — Same — ^Evidence — Pretext. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  the  defendant  claimed 
that  he  had  authorized  the  State's  witness  to  sell  intoxicating  liquor  in  the 
Indian  Territory  alone  and  not  in  the  county  of  the  prosecution,  where  said 
witness  as  the  agent  of  the  defendant  kept  liquor  for  sale  in  a  tent  near  the  State 
l)order,  and  in  which  tent  internal  revenue  license  was  exhibited  in  defendant's 
name,  there  was  no  error  in  admitting  testimony  with  reference  to  certain  pro- 
ceeds defendant  and  his  agent  claimed  that  they  had  received  for  sales  of  liquor 
in  the  Indian  Territory ;  as  this  appeared  but  a  mere  pretext. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty  a  fine  of  $25,  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Charley  Oldham,  for  himself. — On  question  of  binding  State  by  de- 
fensive statements.  Irvine  v.  State,  18  Texas  Crim.  App.,  51;  Gardiner 
V.  State,  33  Texas,  G92. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. — On  ques- 
tion of  U.  S.  License  by  parol.     Joliflf  v.  State,  Dallas  term,  1908. 

BAMSEY,  Judge. — Appellant  in  this  case  was  charged  with  unlaw- 
fully selling  intoxicating  liquors  in  Fannin  County  in  violation  of 
the  local  option  law,  and  on  conviction  appeals  to  this  court  for  redress. 

This  is  a  very  singular  case,  and  while  many  questions  are  raised,  the 
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only  one  worthy  of  discussion  is  as  to  whether  or  not  the  evidence  sus- 
tains the  conviction. 

The  sale  in  question  was  made  by  Jim  Beasley,  who  testified  that 
in  the  spring  of  1907,  he  was  staying  down  on  the  Red  River  for  the 
defendant;  was  down  there  selling  whisky  for  him;  that  he  was  sent 
down  there  with  a  load  of  whisky  to  sell,  and  he  was  to  divide  profits 
with  him;  that  he  was  to  get  25  cents  for  every  quart  he  sold.  He 
also  testified  that  defendant  told  him  to  sell  the  whisky  in  the  Terri- 
tory, but  not  to  sell  it  in  Texas;  and  that  the  whisky  was  to  be  kept 
on  this  side  of  the  river,  and  that  the  sales  were  to  be  made  in  the 
Indian  Territory.  That  appellant  told  him  when  he  went  down  there 
that  he  would  send  him  or  bring  him  license ;  that  sometime  later,  some- 
body brought  a  paper  down  there  and  said  it  was  a  revenue  license; 
that  defendant  was  not  there;  that  he  had  forgotten  who  brought  the 
license  down  there;  that  he  nailed  it  on  a  board  and  put  it  up  in  a 
tent.  It  was  shown  by  the  testimony  of  one  Hardy,  deputy  sheriff,  that 
sometime  in  the  spring  of  that  year  he  was  down  on  the  river ;  saw  some 
liquor  dealers'  license  in  a  tent,  which  license  had  been  issued  to  Charley 
Oldham;  that  this  tent  was  at  El  wood  Ferry,  north  of  Bonham,  and 
the  license  was  nailed  to  a  board  and  set  up  in  the  tent.  William  Blair, 
another  deputy  sheriff,  testified  to  the  same  effect.  It  was  also  shown 
by  another  deputy  sheriff,  J.  A.  Ridling,  that  about  the  middle  of 
April,  1907,  he  arrested  Jim  Beasley  near  defendant's  pl^ce  of  business 
in  Bonham  as  Beasley  was  going  to  defendant's  place  of  business  in  a 
wagon,  and  that  he  had  sixteen  quarts  of  whisky  with  him ;  that  this  was 
on  Sunday  morning,  and  the  defendant  took  the  whisky  and  said  it 
was  his.  It  was  shown  that  prosecuting  witness  Scott  bought  a  quart 
of  whisky  from  the  negro,  Jim  Beasley,  in  Fannin  County,  Texas,  and 
paid  him  $1.60  for  it.  The  proof  also  showed  that  when  Jim  Beasley 
was  arrested  and  put  in  jail,  that  at  the  request  of  defendant,  S.  F. 
Leslie,  a  lawyer,  went  to  the  jail  and  got  $60  for  the  defendant  from 
the  jailer,  which  had  been  taken  off  the  person  of  Jim  Beasley;  that 
defendant  had  said  that  Beasley  had  been  selling  whisky  for  him  in  the 
Territory,  and  that  was  what  he  had  made.  He  also  testified  that  ap- 
pellant said  that  he  had  absolutely  forbidden  Beasley  selling  any  whisky 
in  Texas. 

The  court  instructed  the  jury  on  the  subject  of  principals  as  follows : 
"All  persons  are  principals  who  are  guilty  of  acting  together  in  the 
commission  of  an  offense.  And  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  at  the  time  and  place  men- 
tioned in  the  information  herein,  procured  and  hired  the  witness  Jim 
Beasley  to  sell  intoxicating  liquors  for  him  in  Fannin  County,  Texas; 
and  you  further  believe  from  the  evidence  beyond  a  reasonable  doubt, 
that  in  pursuance  of  such  procurement  and  hiring  (if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  there  was  such  procuring  and 
hiring),  the  said  witness  Jim  Beasley,  in  Fannin  County,  Texas,  on 
or  about  the  20th  day  of  March,  1907,  acting  under  authority  of  the 
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defendant,  sold  intoxicating  liquor  to  F.  R.  Scott,  then  if  you  so  be- 
lieve, the  defendant  would  be  a  principal,  and  you  will  find  him  guilty 
and  assess  his  punishment  according  to  instructions  contained  in  this 
charge/'  The  court  also  instructed  the  jury  appropriately  with  refer- 
ence to  the  testimony  of  Beasley,  treating  him  as  an  accomplice,  and 
giving  the  charge  frequently  approved  by  this  court. 

At  the  request  of  counsel  for  appellant  the  court  instructed  the  jury 
as  follows:  ^'I  charge  you,  gentlemen  of  the  jury,  that  unless  you  find 
from  the  evidence  that  the  defendant  authorized  Jim  Beasley  to  sell 
intoxicating  liquors  at  the  time  and  place  alleged  in  the  information,  or 
if  you  have  a  reasonable  doubt  as  to  such  fact,  you  will  find  the  de- 
fendant not  guilty." 

Many  objections  are  made  to  the  local  option  election  in  Fannin 
County.  These  or  similar  questions  have  received  investigation  by  this 
court,  and  all  of  them  have  been  held  adversely  to  the  contention  of 
appellant.  Under  the  records  introduced  in  the  case,  prohibition  was 
legally  adopted  in  Fannin  County,  and  the  sale  of  intoxicating  liquors 
in  the  county  was  prohibited  by  law. 

Complaint  is  also  made  that  proof  by  parol  was  permitted  to  be  in- 
troduced of  the  revenue  license  posted  up  near  Elwood  Ferry,  and  the 
contention  is  made  that  this  fact  could  not  be  shown  by  parol,  but  that 
the  license  itself,  the  loss  or  absence  of  which  was  not  accounted  for, 
would  be  the  be^t  proof.  It  has  be^n  held  in  this  State,  in  the  case  of  Hen- 
derson V.  State,  39  S.  W.  Rep.,  116,  that  proof  of  the  existence  of  the 
license  could  be  made  by  parol.  See  also  Joliflf  v.  State,  decided  by  this 
court,  January  29,  1908. 

An  instruction  was  requested  by  counsel  for  appellant  that  the  State 
was  bound  by  the  declaration  and  testimony  of  the  witness  Beasley,  that 
he  was  not  authorized  to  sell  in  Fannin  County.  We  do  not  understand 
the  law  to  be  in  this  State  that  the  prosecution  is  bound  by  every  state- 
ment made  by  any  witness  introduced  by  it.  The  jury  had  a  right  to 
look  at  the  circumstances  and  all  of  them  surrounding  the  entire  case. 

Complaint  is  made  that  the  court  erred  in  receiving  the  testimony  of 
one  Leslie  as  to  his  receiving  $()0  mentioned  above  from  the  jailer  in 
Fannin  County,  which  had  been  taken  from  the  person  of  Beasley.  We 
do  not  think  this  testimony  objectionable.  While  appellant  gave  the 
explanation  that  this  money  was  the  proceeds  of  sale  of  whisky  in  the 
Indian  Territory,  and  that  Beasley  was  not  authorized  to  sell  in  Fan- 
nin County,  the  circumstances  of  his  receiving  the  money,  taken  in 
connection  with  the  fact,  a  few  days  before  that  the  witness  Beasley  had 
come  to  his  place  of  business  with  sixteen  quarts  of  whisky,  which  he 
claimed  as  his  property,  in  connection  with  all  the  other  circumstances 
in  the  case,  made  this  proof  pertinent.  As  stated  in  the  beginning  of 
the  opinion,  this  is  a  peculiar  case.  We  know,  as  a  matter  of  law,  that 
the  sale  of  whisky  was  prohibited  under  any  circumstances  in  the  In- 
dian Territory  at  this  time,  and  that  no  provision  was  made  by  law  for 
its  miscellaneous  sale  under  anv  circumstances.     In  view  of  the  fact  that 
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the  witness  Beasley  had  a  place  of  business  in  Fannin  County;  that 
'""venue  license  had  been  issued  to  the  defendant  as  a  retail  liquor  dealer 

Fannin  County,  and  posted  up  at  the  place  of  business,  and  that  the 
sale  of  whisky  was  in  fact  made  in  Fannin  County  to  the  witness  Scott, 
are  strong  circumstances  that  the  authority  tg^sell  in  the  territory  and 
the  prohibition  of  sale  in  Fannin  County,  was  but  a  mere  pretense  and 
pretext,  and  that  in  fact  and  in  truth  appellant  and  Beasley  were  act- 
ing together  in  a  common  enterprise  to  sell  whisky  for  mutual  profit  in 
prohibited  territory.  We  cannot  close  our  eyes  in  the  light  of  the 
records  that  come  to  us  in  our  official  position  to  the  various  pretexts 
adopted  and  schemes  concocted  to  violate  the  local  option  laws.  Those 
laws,  where  they  exist,  should  be  enforced,  and  where  circumstances 
show  merely  subterfuges  and  wiles  to  evade  the  law,  we  are  not  dis- 
posed to  overturn  and  set  aside  the  verdict  of  the  jury  where  the  guilt 
of  parties  engaged  in  the  business  is  fairly  shown  by  all  the  circum- 
stances in  the  case. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 


Tom  Jones  v.  The  State. 

No.  4240.     Decided  February   12,"  1908. 

1. — ^Looal  Option. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  there  were  two  counts 
in  the  indictment,  one  count  charging  a  sale  to  two  persons,  and  the  other  charged 
a  sale  to  one  of  these  persons,  and  the  case  was  tried  before  the  court  without  a 
jury,  and  without  a  motion  to  elect  the  conviction  wtis  sustained,  although  one 
of  said  counts  may  have  been  defective. 

2.^Same— Information— Pnblloation. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  information  charged 
that  the  commissioners  court  had  caused  said  order  to  be  published  in  the  manner 
and  form  and  for  the  length  of  time  required  by  law,  the  same  was  sufficient 

S. — Same — ^Evidence — Trial  Before  Court. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  case  was  tried  by 
the  court  without  a  jury,  and  the  court  explained  the  defendant's  bill  of  excep- 
tions reserved  to  certain  testimony  that  he  did  not  regard  or  consider  said  testi- 
mony in  deciding  the  case,  there  was  no  error. 
4. — Same — Sale — Sufficiency  of  Evidence. 

See  opinion  for  evidence  held  sufficient  to  sustain  a  conviction  for  the  sale  of 
whisky  in  local  option  territory. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  the 
Hon.  M.  J.  Thompson. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  forty  days  confinement  in  the  county  jail. 

Tlie  opinion  states  the  case. 

J.  E.  McCarty  and  Young  &  Johnson,  for  appellant. 
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F.  J.  McCord,  ABsistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Erath  County  on  a  complaint  charging  him  with  the  sale  of  intoxicating 
liquors  in  violation  of  the  local  option  law.  There  were  two  counts  in 
the  indictment.  One  count  charging  a  sale  to  Ben  Shields  and  J.  R. 
Walker  and  the  other  charged  a  sale  to  Ben  Shields.  There  was  no 
election  by  the  State,  nor  was  an  election  by  the  State  demanded.  The 
case  was  tried  before  the  court  without  the  intervention  of  a  jury. 

Complaint  is  made,  among  other  things,  that  this  indictment  is  in- 
sufficient, in  that  the  date  of  the  alleged  sale  to  Ben  Shields  was  not 
alleged  in  the  indictment.  This  was  raised  by  motion  in  arrest  of 
judgment,  and  also  on  motion  for  a  new  trial.  Since,  however,  the 
trial  was  before  the  court,  and  there  is  nothing  in  the  judgment  or 
record  to  indicate  on  which  count  of  the  indictment  the  appellant  was 
convicted,  it  is  not  believed  that  this  complaint,  even  if  good,  should  be 
sustained.  The  judgment  jecites  that  the  defendant  is  guilty,  as 
charged  in  the  information,  without  any  finding  or  adjudication  as  to 
whether  defendant  is  guilty  in  respect  to  the  sale  to  Shields,  or  to 
Shields  and  Walker.  In  the  absence  of  anything  to  the  contrary,  the 
judgment  of  conviction  will  be  held  to  relate  to  the  unobjectionable 
count  of  the  complaint. 

Again,  complaint  is  made  that  the  information  is  insufficient,  in 
that,  it  avers,  in  substance,  the  publication  of  the  result  of  the  elec- 
tion was  made  by  the  commissioners  court.  This  contention  is  not  sus- 
tained by  the  record.  As  stated  in  appellant's  brief,  the  language  in 
the  complaint  is  as  follows :  "That  the  commissioners  court  had  caused 
said  order  to  be  published  in  the  manner  and  form  and  for  the  length 
of  time  required  by  law."  This  we  have  held  to  be  sufficient  in  the  case 
of  Albert  Watson  v.  State,  52  Texas  Crim..Rep.,  decided  at  the  present 
term  of  this  court,  where  all  the  authorities  are  reviewed  and  the  con- 
clusion reached  that  an  indictment  containing  this  exact  language  is 
sufficient. 

The  record  contains  one  bill  of  exceptions  only.  This,  in  substance, 
raises  the  question  of  the  correctness  of  the  action  of  trial  court  in  per- 
mitting Ben  Shields  to  testify  that  the  State's  witness,  W^alker,  came  to 
him,  Shields,  and  gave  him  $1  to  buy  whisky;  and  that  he  (Shields) 
went  to  Tom  Jones'  place  of  business  and  bought  one  quart  of  whisky 
from  Upton  Norwood,  who  was  a  hired  hand  of  defendant.  This  was 
objected  to  on  the  ground  that  appellant  was  not  present  at  the  time 
and  place  when  Shields  bought  the  liquor  from  Norwood,  and,  in  fact, 
knew  nothing  about  said  transaction.  In  allowing  this  bill,  the  court 
states  that  this  testimony  was  not  regarded  in  deciding  the  case.  In 
view  of  this  statement  and  explanation  of  the  trial  judge,  we  think  that 
it  becomes  unnecessary  to  pass  on  the  question  raised  in  the  bill  of  ex- 
ceptions; and  if  we  should  concede  and  conclude  that  same  is  erroneous. 
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in  view  of  the  fact  that  the  case  was  tried  by  the  court,  if  error,  it  would 
be  immaterial. 

The  contention  is  vigorously  made  by  counsel  for  appellant  that  the 
judgment  of  the  lower  court  is  wholly  without  evidence  to  support  it. 
We  cannot  accede  to  this  view.  In  the  first  place,  it  was  shown  that 
the  defendant  had  obtained  an  internal  revenue  license  as  a  retail  liquor 
dealer  covering  the  time  of  the  alleged  sale.  The  witness  Walker  tes- 
tified, that  he  met  the  defendant  in  Dublin,  and  asked  him  if  he  knew 
where  he  could  get  some  whisky,  and  that  defendant  told  him  he  did 
not, 'unless  he  could  get  it  at  the  depot;  that  he  (defendant)  knew  a 
man  by  the  name  of  Hamilton  who  had  been  taking  orders  for  whisky, 
and  that  he  said  that  Hamilton  had  whisky  at  the  depot ;  that  they  then 
went  to  the  depot;  that  defendant  tried  to  get  witness  to  say  that  he 
was  Hamilton,  which  witness  declined  to  do,  but  that  they  both  agreed 
that  when  they  entered  the  depot  to  call  for  Hamilton  and  ask  if  there 
was  an  express  package  there  for  Hamilton,  and  that  when  they  entered 
the  depot  both  of  them  asked  if  there  was  an  express  package  there  for 
Hamilton;  that  the  agent  looked  and  told  them  that  there  was;  that 
witness  furnished  $1  and  defendant  furnished  $3;  that  he  (witness) 
paid  the  express  agent  $4  for  the  package,  and  that  defendant  re- 
ceipted for  same;  that  witness  took  the  package  and  he  and  defendant 
went  back  to  defendant's  place  of  business  where  witness  took  one  quart 
of  the  whisky  and  left  the  other  with  the  defendant.  Defendant's  place 
of  business  is  repeatedly  referred  to  as  the  "Ino"  joint.  On  cross- 
examination,  witness  says  that  he  did  not  buy  the  whisky  from  de- 
fendant; that  is,  he  did  not  give  defendant  any  money  for  any  whisky. 
But  there  was  no  rescission  or  departure  on  cross-examination  from  the 
essential  facts  detailed  above.  All  of  these  matters,  substantially,  were 
denied  by  the  appellant ;  and  so  far  as  they  related  to  him,  were  denied 
also  by  the  express  agent.  Defendant  admitted  that  he  frequently  took 
orders  C.  0.  D.  for  whisky,  and  he  could  send  to  Waco  for  the  whisky; 
but  that  he  never  would  take  it  out  of  the  depot  for  any  one  that  ordered 
it,  because  the  express  agent  would  not  allow  that  done.  We  have  thus 
set  out  enough  of  the  evidence  to  show  the  nature  of  the  question  in 
controversy  on  the  trial.  The  witnesses  were  before  the  court,  where 
the  whole  matter  was  inquired  into  thoroughly.  We  cannot  say  that 
the  judgment  of  the  court,  looking  beyond  the  mere  form  of  a  receipt 
for  whisky  from  the  express  agent,  under  the  facts  as  here  presented, 
that  the  conduct  of  the  defendant  was  a  mere  pretense,  an  empty  form, 
and  that  the  real  transaction  was  a  sale  and  a  violation  of  the  law. 
There  were  many  reasons,  even  as  judged  from  the  record,  which  lead 
us  to  conclude  that  the  learned  court  had  not  erred  in  his  conclusion 
of  fact  on  the  evidence  before  him.  Finding  no  error  in  the  record,  the 
judgment  of  the  court  below  is  aflBrmed. 

Affirmed, 
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Jim  Cunningham  v.  The  State. 

No.  423&     Decided  February  12,  1908. 

1. — Selling  Xalt  Liquors  Without  License — ^Information — ^Frebedent. 

Where  defendant  was  convicted  of  selling  malt  liquors  in  local  option  territory 
capable  of  producing  intoxication  without  first  having  obtained  license,  and  the 
information  followed  approved  precedent,  there  was  no  error. 

2. — Same — ^Intoxicating  Liqnor — Question  of  Fact. 

Where  upon  trial  for  selling  intoxicating  malt  liquors  without  license,  there  was 
evidence  pro  and  con  as  to  the  intoxicating  qualities  of  the  liquor  sold,  the  con- 
viction was  sustained. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  the 
Hon.  M.  J.  Thompson. 

Appeal  from  a  conviction  of  selling  malt  liquors  without  license; 
penalty,  twenty  days  confinement  in  the  county  jail. 

Leaving  out  formal  averments,  the  indictment  charged:  "*  *  * 
did  then  and  there  unlawfully  sell  to  U  intoxicating  liquors,  after  an 
election  had  been  held  in  said  county  by  the  qualified  voters  thereof,  in 
accordance  with  the  law  under  the  authority  of  and  order  of  the  com- 
missioners court  of  said  county  theretofore  duly  made  and  published, 
to  determine  whether  or  not  the  sale  of  intoxicating  liquors  should 
be  prohibited  in  said  county,  and  the  qualified  voters  of  said  county 
at  said  election  had  then  and  there  determined  that  the  sale  of  in- 
toxicating liquors  should  be  prohibited  in  said  county,  and  the  com- 
missioners court  of  said  county  had  made,  passed  and  entered  its  order 
declaring  the  result  of  said  election  and  prohibiting  the  sale  of  intoxi- 
cating liquors  in  said  county,  and  the  said  order  had  been  published  in 
the  manner  and  form  and  for  the  length  of  time  as  required  by  law; 
and  the  grand  jurors  aforesaid  upon  their  oaths  aforesaid  further 
present  in  and  to  said  court  at  said  June  term,  1907,  thereof,  that 
Jim  Cunningham  did  then  and  there  unlawfully  after  an  election  had 
been  held  in  said  county,  by  the  qualified  voters  thereof,  in  accordance 
with  the  law,  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  should  be  prohibited  in  said  county,  and  such  election  had 
resulted  in  favor  of  prohibition  in  said  county,  and  the  commissioners 
court  of  said  county  had  duly  made,  passed  and  entered  its  order  declar- 
ing the  results  of  said  election  and  prohibiting  the  sale  of  intoxicating 
liquors  in  said  county,  and  said  order  had  been  published  in  the  manner 
and  form  and  for  the  length  of  time  as  required  by  law,  sell  malt 
liquors  capable  of  producing  intoxication,  without  first  having  obtained 
a  license  for  the  purpose  of  selling  said  liquors,  and  without  having  paid 
the  taxes  due  the  State  and  county,  the  said  Jim  Cunningham  not  then 
and  there  being  a  druggist  selling  tinctures  and  drug  compounds  in  the 
preparation  of  which  such  liquors  and  medicated  bitters  are  sold  on 
the  prescription  of  a  physician,  the  said  taxes  then  and  there  due  by 
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him  to  said  State  amounted  to  $200,  and  the  taxes  then  and  there  due 
by  him  to  said  county  amounted  to  $100,  the  said  taxes  then  and  there 
due  by  him  to  said  county  having  been  theretofore  duly  levied  by  the 
commissioners  court  of  said  county,  against  the  peace  and  dignity  of 
the  State. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — In  this  case  the  defendant  was  charged  by  in- 
dictment, which  contained  two  counts,  with  selling  intoxicating  liquors 
in  Erath  County,  in  violation  of  the  local  option  law  and  with  selling 
malt  liquors  capable  of  producing  intoxication,  without  first  having 
obtained  license  for  the  purpose  of  selling  such  liquors.  He  was  con- 
victed on  the  second  count,  and  the  case  is  brought  before  this  court  and 
complaint  is  made  of  such  conviction. 

There  are  many  questions  made  as  grounds  to  set  aside  such  convic- 
tion, but  they  all  revolve  around  one  or  two  propositions.  First,  that 
the  information  on.  which  the  conviction  was  had,  charges  no  offense 
against  the  law  of  this  State.  Second,  that  the  liquors  alleged  to  have 
been  sold  were  not,  in  fact,  intoxicating.  An  examination  of  the  oj)in- 
ions  of  this  court  would  seem  to  indicate  that  there  has  not  been  entire 
harmony  in  its  holding  in  respect  to  informations  and  indictments 
charging  the  offense  of  which  appellant  was  convicted  in  this  case.  The 
matter  was,  however,  pretty  thoroughly  considered  in  the  case  of  Robin- 
son V.  State,  8  Texas  Ct.  Rep.,  137.  In  that  case  the  information  there 
considered  was  held  to  be  bad  and  the  prosecution  dismissed,  and  in 
view  of  the  apparent  uncertainty  of  the  law,  Judge  Brooks,  in  a  very 
clear  and  explicit  way,  lays  down  for  the  guidance  of  prosecuting  officers 
a  correct  form  of  information.  Applicable  to  this  charge  the  informa- 
tion here  considered  is  almost  literally  in  harmony  with  the  form  there 
deliberately  adopted,  which  we  believe  is  in  every  respect  conformable  to 
the  law  and  charges  an  offense  against  the  law. 

The  other  substantial  question  raised  is  as  to  whether  or  not  the 
liquor  sold  was  intoxicating.  On  this  question  there  was  a  great  deal 
of  testimony  pro  and  con.  Most  of  the  testimony,  indeed,  would  seem 
to  indicate  that  the  liquor,  in  fact,  sold  by  appellant  was  not  intoxicat- 
ing, but  there  was  some  evidence,  and  it  was  both  direct  and  cogent,  sus- 
taining the  finding  of  the  jury,  which  affirms  that  the  liquor  sold  was 
intoxicating.  We  cannot  say,  under  the  well-settled  rules  in  this  State, 
that  the  evidence  was  so  wholly  lacking  as  to  justify  us  in  setting  aside 
the  verdict  of  the  jury  and  that  it  was  without  evidence  to  support  it. 

Finding  no  error  in  the  record,  the  judgment  of  the  lower  court  is  in 
all  things  affirmed. 

Affirmed, 

[Rehearing  denied,  March  20,  1908.] 
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Matt  Hood  v.  The  State. 

No.  4279.     Decided  February  12,  1908. 

1. — Local  Option — Elections. 

Where  two  local  option  elections  are  held,  each  resulting  in  favor  of  prohibi- 
tion and  each  being  regular,  a  prosecution  can  be  based  upon  either,  and  if  either 
is  not  regular,  it  devolves  upon  the  defendant  to  show  that  fact 

2. — Same — Case  Stated — Evidence. 

Where  a  local  option  election  was  held  in  1901,  and  another  in  the  same  terri- 
tory in  1904,  both  resulting  for  prohibition,  the  prosecution  could  be  predi- 
cated upon  either  law,  and  there  was  no  error  in  admitting  the  orders  of  the 
commissioners  court  showing  the  adoption  of  local  option  in  1901,  upon  which 
the  prosecution  was  based. 

S. — Same — Evidence — ^Eemarks  by  Tndge. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  excluded 
certain  testimony  of  the  State  upon  objection  by  defendant  and  remarked  thereon, 
addressing  counsel  for  the  State,  that  he  wanted  the  case  tried  according  to  law 
so  that  it  would  not  be  reversed,  to  which  remarks  defendant's  counsel  objected. 
Held,  there  was  no  error. 

4. — Same — Conversation — ^Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  defendant  introduced 
a  part  of  the  statement  of  a  witness,  there  was  no  error  in  permitting  the  State 
to  introduce  all  of  said  conversation  of  said  witness;  especially  where  the  court 
limited  said  testimony  to  the  credibility  of  a  witness. 

Appeal  from  the  County  Court  of  Eastland.  Tried  below  before  the 
Hon.  E.  A.  Hill. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Bill  of  exceptions  No.  2  objects  to  the  introduc- 
tion of  the  orders  of  the  commissioners  court,  showing  the  adoption  of 
local  option  in  1901,  and  shows  that  at  the  time  said  record  evidence 
was  offered,  the  court  took  judicial  cognizance  of  the  fact  that  it  was 
a  subsequent  election  held  within  and  for  Eastland  County,  Texas, 
within  the  time  prescribed  by  law  to  determine  whether  or  not  the  sale 
of  intoxicating  liquors  should  be  prohibited  in  Eastland  County,  and 
that  at  said  election  the  majority  of  the  votes  cast  were  in  favor  of  local 
option ;  that  all  the  orders  were  duly  made,  declared  and  published  dur- 
ing the  year  1904.  Appellant  objected  to  the  introduction  of  the  orders 
of  1901,  for  the  following  reasons: 

1.  There  was  a  variance  between  the  allegations  in  the  complaint 
and  information,  in  this :  It  alleged  in  the  complaint  and  information 
that  said  result  of  said  election  held  on  October  15,  1901,  to  determine 
whether  or  not  the  sale  of  intoxicating  liquors  in   Eastland  County 
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should  be  prohibited  "was  duly  published,"  whereaSj  the  said  orders 
offered  in  evidence  clearly  showed  that  the  commissioners  court  of  East- 
land County,  Texas,  ordered  the  publication  of  said  result  as  so  de- 
clared by  them,  and  such  orders  showed  upon  their  face  that  the  result 
or  order  declaring  the  result  was  not  published  as  required  by  law. 

2.  Because  the  orders  themselves  showed  that  there  was  a  subsequent 
election  held  to  the  one  upon  which  this  prosecution  was  predicated. 

There  was  no  error  in  this  ruling  of  the  court.  We  have  heretofore 
held  that  where  two  local  option  elections  are  held,  each  resulting  in 
favor  of  prohibition,  each  being  regular,  that  a  prosecution  could  be 
based  upon  either,  and,  if  either  is  not  regular,  it  would  devolve  upon 
the  appellant,  to  show  that  fact.  Of  course,  if  a  local  option  law  was 
adopted  in  Eastland  County  in  1901,  and  in  1904,  another  election  was 
held,  which  resulted  against  prohibition,  it  would  be  the  duty  of  appel- 
lant to  legally  and  properly  show  this  fact,  which  should  be  preserved  in 
the  statement  of  facts  or  in  a  bill  of  exceptions.  But  here  we  have 
before  us,  as  far  as  this  bill  discloses,  two  valid  elections;  one  in  the  year 
1901,  and  the  other  in  1904.  We  hold,  therefore,  that  there  is  no  vari- 
ance between  the  indictment  and  information;  but  the  prosecution  could 
have  been  predicated  upon  either  law,  since  both  of  same  are  valid  so 
far  as  this  record  shows.  See  Massie  v.  State,  52  Texas  Crim.  Rep., 
decided  at  the  present  term,  February  12,  1908. 

Bill  of  exceptions  No.  3  shows  that  Jas.  Beard,  agent  for  the  Pacific 
Express  Company,  witness  for  the  State,  was  placed  upon  the  stand,  and 
was  being  interrogated  by  counsel  for  the  State  as  to  certain  orders  for 
whisky  claimed  to  have  been  entered  on  the  express  books  of  the  said 
express  company,  and  which  were  claimed  by  the  State  to  have  been 
orders  for  whisky  given  by  the  defendant  to  other  parties,  not  connected 
with  or  concerned  in  this  prosecution;  and  after  such  interrogation  of 
said  witness,  Staters  counsel  sought  to  introduce  the  record  of  the  said 
express  book  showing  such  orders  and  defendant's  counsel  objected  to 
the  introduction  of  same,  and  the  court  sustained  such  objection  of 
appellant's  counsel.  Whereupon  the  State's  counsel  still  insisted  upon 
the  court  permitting  the  introduction  of  same,  and  in  response  to  such 
insistence  the  court,  in  the  presence  and  hearing  of  the  jury,  made  the 
following  remark,  to  wit:  (Addressing  counsel  for  the  State),  "I  want 
this  case  tried  according  to  law  so  that  it  will  not  be  reversed."  To 
which  remark  appellant's  counsel  objected;  the  same  being  made  in  the 
presence  and  hearing  of  the  jury,  on  the  ground  that  it  was  a  state- 
ment by  the  court  as  to  the  legal  effect  of  the  testimony  that  had  al- 
ready been  introduced  before  the  jury;  and  that  in  the  mind  of  the 
court  the  defendant  had  already  been  proven  guilty  of  the  charge  as 
made  against  him;  that  it  was  extremely  prejudicial  to  the  defendant, 
and  indicated  to  the  jury  that,  in  the  mind  of  the  court,  the  defendant 
was  guilty  of  the  charge  made  against  him.  These  are  legal  deductions 
from  the  statement  that  counsel  themselves  make,  and  we  do  not  think 
they  are  probable  inferences  to  be  made  by  the  jury  trying  the  case.     It 
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practically  amounts  to  the  court's  saying  he  wanted  to  try  the  case  ac- 
cording to  law. 

Bill  No.  5  shows  that  while  the  prosecuting  witness,  Jimmie  Turner, 
was  upon  the  stand,  he  was  asked  by  defendant's  counsel,  after  he  had 
stated  that  hB  gave  to  defendant  the  sum  of  $1.10  for  a  quart  of  whisky, 
and  that  defendant  afterwards  delivered  to  the  said  prosecuting  witness 
a  quart  of  wliisky,  the  following  question :  '*Is  it  not  a  fact  that  prior 
to  the  time  you  made  the  complaint  filed  in  this  cause  in  the  town  of 
Eastland  in  the  office  of  H.  B.  Horn,  justice  of  the  peace  of  this  pre- 
cinct, and  in  a  court  of  inquiry  before  said  Horn,  and  in  the  presence 
of  the  county  attorney,  the  county  attorney  asked  you  as  to  where  you 
procured  the  whisky  involved  in  this  prosecution;  that  you-  told  him,  the 
county  attorney,  that  you  saw  some  wagon  or  buggy  tracks  leading  off 
from  the  public  road,  and  that  you  followed  the  buggy  tracks  out  into 
the  brush,  or  to  the  side  of  the  road,  and  that  there  you  found  the 
whisky  ?'*  And  after  the  prosecuting  witness  had  given  a  negative  an- 
swer and  replied  thereto,  "Xo,  it  is  not  true,"  then  the  defendant  in 
rebuttal  and  for  the  purpose  of  impeaching  said  prosecuting  witness  as 
to  said  matter  inquired  about,  placed  the  said  H.  B.  Horn,  Esq.,  upon 
the  stand  and  asked  him  if  the  said  prosecuting  witness  did  not  make 
such  statement.  Said  Horn  testified  that  prosecuting  witness  did  make 
said  statement.  Thereupon,  State's  counsel  asked  said  Horn  to  make 
the  statement  in  full  that  the  prosecuting  witness  did  make  before  him, 
which  he  did,  and  the  same  was  as  follows :  "Prosecuting  witness  was 
in  my  office  on  said  occasion,  and  when  asked  where  he  obtained  his 
whisky  on  Christmas  Eve,  said  he  saw  some  buggy  tracks  leading  off 
from  the  roadside  and  found  the  whisky  out  there;  then  Mr.  Jackson 
told  prosecuting  witness  he  better  tell  the  truth  or  else  he  might  get 
himself  into  trouble.  Then  prosecuting  witness  hung  his  head  a  moment 
and  replied :  'Well,  I  will  tell  you  the  truth  about  it ;  I  bought  it  from 
Matt  Hood.^"  The  bill  is  approved  with  this  explanation:  "At  the 
time  witness  Horn  was  testifying  to  the  alleged  statements  and  before 
the  witness  Horn  left  the  stand,  the  court  instructed  the  jury  orally  that 
they  would  consider  the  testimony  of  said  witness  Horn  for  no  other 
purpose  other  than  to  determine  the  credibility  of  the  witness  Turner." 
The  testimony,  as  suggested  by  the  court,  was  admissible  for  the  purpose 
for  which  it  was  introduced.  It  is  a  well-known  rule  and  statute  of  this 
State  that,  where  a  part  of  a  conversation  is  introduced  upon  a  given 
subject,  all  of  the  same  matter  may  be  introduced.  After  the  witness 
Horn  made  the  first  statement  in  contravention  of  the  testimony  of  the 
prosecuting  witness  in  this  case,  it  was  proper  and  germane  to  prove  all 
that  he  said  upon  said  occasion. 

The  record  before  us  contains  nothing  authorizing  the  reversal  of  this 
cause  and  the  judgment  is  affirmed. 

Affirmed, 
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H.  F.  Smith  v.  The  State. 

No.  4268.     Decided  February  12,  1908. 

1. — ^Embeslement — Contemporaneonfl  Transactions — Charge  of  Conrt. 

Where  defendant  was  indicted  for  the  embezzlement  of  a  horse  and  the  evidence 
showed  that  he  took  the  said  horse  in  part  payment  for  a  piano,  which  he  sold 
for  his  principal,  and  that  at  the  same  time  he  took  two  notes,  also  in  payment 
of  said  piano,  and  made  said  notes  payable  to  himself,  and  cashed  the  same,  there 
was  no  error  in  the  court's  charge,  that  the  taking  of  said  notes  could  be  con- 
sidered npon  the  question  of  the  defendant's  fraudulent  intent  to  appropriate  the 
said  horse;  to  rebut  defendant's  theory  that  he  had  authority  to  sell  the 
horse. 

2. — Same — Snfilciency  of  Evidence. 

Where  upon  trial  for  embezzlement  of  a  horse,  the  testimony  clearly  supported 
the  State's  case,  the  conviction  was  sustained. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  the 
Hon.  W.  J.  Oxford. 

Appeal  from  a  conviction  of  the  embezzlement  of  a  horse ;  penalty,  two 
years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  embezzlement  and 
his  punishment  assessed  at  two  years  confinement  in  the  State  peni- 
tentiary. 

Appellant  complains  of  the  following  clause  of  the  court's  charge: 
"Evidence  to  the  effect  that  the  defendant  took  the  notes  from  Yar- 
brough,  payable  to  himself,  and  to  the  effect  that  he  cashed  and  appro- 
priated the  money  for  said  notes,  may  be  considered  by  you  in  passing 
upon  whether  or  not  the  defendant  at  the  time  he  disposed  of  the  horse 
described  in  the  indictment,  entertained  the  fraudulent  intent  to  appro- 
priate the  said  horse  to  his  own  use  and  deprive  the  owner  of  the  value 
of  the  said  horse,  and  for  no  other  purpose.^'  Appellant  was  working 
for  the  Hall  Music  Company,  in  Erath  County,  as  agent,  to  sell  musical 
instruments.  He  sold  a  piano  to  one  J.  L.  Yarbrough,  taking  therefor 
two  notes  and  a  horse.  The  notes,  instead  of  being  taken  as  his  in- 
structions required,  in  the  name  of  the  Hall  Music  Company,  blank  notes 
to  this  effect  being  furnished  him,  were  in  his  own  name,  he  scratching 
out  ''Hall  Music  Company.'^  One  of  the  notes  was  for  $100,  and  the  other 
for  $50.  As  part  payment  for  the  piano  he  also  received  a  horse,  which 
horse  he  sold  as  the  State  insists  without  the  knowledge  or  consent  or  au- 
thority of  the  Hall  Music  Company.  Appellant  insists  that  he  had  author- 
ity to  sell  the  horse.  Then,  as  suggested  by  the  learned  trial  court,  to  rebut 
appellant's  insistence,  it  was  proper  for  the  court  to  admit  testimony  of 
the  sale  of  the  notes  taken  contemporaneously   with  the  taking  of  the 
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liorse  in  payment  of  the  piano,  as  a  circumstance  to  rebut  the  idea  in- 
sisted upon  by  appellant  as  a  defense;  and  the  charge  above  very  aptly 
covered  the  only  reason  and  basis  for  a  consideration  of  said  testimony 
by  the  jury.  Appellant  was  only  indicted  in  this  case  for  stealing  a 
horse  and  certainly  it  was  right  to  tell  the  jury  that,  if  the  fraudulent 
appropriation  of  the  notes  taken  at  the  same  time  appellant  took  the 
horse  could  be  a  predicate  for  convicting  him  for  embezzling  the  horse 
that  such  testimony  was  very  pertinent  to  show  his  fraudulent  intent 
in  taking  it. 

The  only  other  insistence  in  the  motion  for  new  trial  is  that  the  ver- 
dict of  the  jury  is  contrary  to  the  law  and  the  evidence.  The  testimony 
clearly  supports  the  State's  case.  In  fact,  there  can  be  no  cavil  over  the 
question  that  appellant  was  guilty  of  a  palpable  embezzlement  of  his 
employer's  horse. 

The  judgment  is  aflSrmed. 

Affirmed. 


Sam  Butler  v.  The  State. 

No.  4001.     Decided  February  12,  1908. 

1. — Burglary — ^Eailroad  Car — Charge  of  Court. 

Where  upon  trial  for  a  burglarious  entry  into  a  railway  car,  the  defendant 
claimed  that  he  had  been  told  by  his  superior  to  go  and  nail  up  the  car,  and 
that  he  entered  the  car  to  see  if  anything  had  been  taken  from  it;  and  there  was 
no  pretense  or  claim  in  the  evidence  that  defendant  was  in  the  car  by  the  direction 
of  his  superior,  it  was  error  of  the  court  to  charge  the  jury  that  defendant  claimed 
that  he  was  in  the  car  under  the  direction  of  his  said  superior,  and  unless  this 
was  untrue  to  acquit. 

2. — Same — ^Evldeiice. 

Where  upon  trial  for  burglary,  there  was  not  entire  accord  between  the  testi- 
mony of  the  State's  witnesses  with  reference  to  defendant's  declaration  and  state- 
ments when  he  was  arrested  as  to  what  his  superior  told  him,  it  was  error  not  to 
permit  defendant  to  show  by  his  superior  that  defendant  had  stated  upon  being 
arrested  that  he  had  not  broken  open  the  car,  etc.,  and  what  his  superior  told 
him  about  nailing  up  the  car,  as  this  explanation  was  material. 

8. — Same — ^Evidence — ^Defendant'!  General  Eepntation. 

Where  upon  trial  for  burglary  the  defendant  relied  mainly  upon  his  immediate 
explanation  of  the  circumstances  of  his  presence  in  the  car,  on  the  ground  that 
he  was  instructed  to  nail  up  the  car:  and  it  was  the  effort  of  the  State  to  break 
down  this  explanation  which  involved  an  attack  upon  defendant's  credibility,  it 
was  error  to  exclude  testimony  as  to  defendant's  general  reputation  for  truth 
and  veracity. 

Appeal  from  the  District  Court  of  Navarro.  Tried  below  before  the 
Hon.  L.  B.  Cobb. 

Appeal  from  a  conviction  of  burglary;  penalty,  two  years  imprison* 
ment  in  the  penitentiary. 

The  opinion  states  the  case. 

McClellan  &  Prince,  for  appellant. — On  question  of  insuflSeiency  of 
evidence:     Burrell  v.  State,  50  Texas  Crim.  Bep.,  386;  17  Texas  Ct 
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Rep.,  307.  On  question  of  excluding  defendant's  explanation:  An- 
drews V.  State,  25  Texas  Crim.  App.,  339.  •  Upon  question  of  general 
reputation:     Farmer  v.  State,  35  Texas  Crim.  Rep.,  270. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  charged  in  the  District  Court  of 
Navarro  County,  Texas,  with  the  crime  of  burglary  alleged  to  have  been 
committed  in  said  county,  by  a  forcible  entry  into  a  railroad  car.  He 
received  a  sentence,  as  the  result  of  said  conviction,  of  two  years  in  the 
penitentiary. 

It  was  contended  in,  oral  argument  with  great  zeal  and  apparent  con- 
fidence, that  the  evidence  was  so  wholly  insufficient  to  demonstrate  the 
guilt  of  the  appellant  that  this  court  should  intervene  and  set  aside  the 
judgment  and  verdict  for  that  reason.  While  the  evidence  is  not  strong, 
and  there  are  many  circumstances  consistent  with  the  innocence  of  the 
appellant,  we  cannot  on  a  careful  investigation  of  the  entire  record, 
agree  with  the  contention  of  appellant  that  there  is  no  evidence  to  sup- 
port the  verdict.  The  case  was  largely  circumstantial,  but  there  were 
some  facts  proven  on  the  trial  which  tended  strongly  to  show  a  bur- 
glarious entry,  and  the  jury,  having  from  the  facts  so  proven,  found  him 
guilty,  as  the  matter  is  presented  to  us,  we  do  not  feel  at  liberty  on  this 
ground  to  set  aside  the  conviction.  We  think,  however,  the  case  must 
be  reversed,  and  this  for  more  than  one  reason.  The  evidence  showed 
that  appellant,  who  was  detected  and  found  in  the  car  alleged  to  have 
been  burglarized,  stated  to  the  witness  Keeton  that  a  few  minutes  be- 
fore his  detection  he  had  been  instructed  and  authorized  by  one  Scott, 
his  foreman,  to  nail  up  the  car  in  question,  which  he,  appellant,  had 
reported  to  Scott  as  being  open,  and  that  after  arriving  at  the  car  with 
such  instructions,  he  had,  of  his  own  motion  and  initiative,  gone  into 
the  car  with  a  view  of  seeing  whether  anything  had  been  taken  from  it. 
There  is  and  was  no  claim  by  appellant  that  he  had  actually  entered  the 
car;  that  is  to  say,  gone  on  the  inside  of  it  at  the  suggestion  or  by  the 
special  authority  of  Scott.  His  contention  is  that  his  presence  about  the 
car  was  due  to  the  fact  that  he  had  reported  the  car  in  bad  condition 
to  Scott  and  had  by  him  been  instructed  to  make  the  necessary  and 
proper  repairs  on  the  same  and  close  it  up.  In  this  state  of  the  record, 
the  court  below  charged  the  jury  as  follows : 

"If  you  are  not  satisfied  by  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant's  claim  that  he  was  in  the  car  under  the  direction 
of  Mr.  S.  R.  Scott,  when  found  there  by  the  witnesses,  Corder  and 
Keeton,  is  untrue,  you  will  acquit. '' 

In  this  connection  and  with  reference  to  this  phase  of  the  case,  counsel 
for  the  defendant  requested  the  court  to  instruct  the  jury  as  follows: 
*^You  are  further  instructed  by  the  court  that  as  the  State  has  in- 
troduced in  evidence  statements  made  by  the  defendant  to  the  effect  that 
he  told  witness  for  the  State  that  he  was  sent  down  to  the  car  by  one 
Vol.  52  Crim.— 34 
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Scott  for  the  purpose  of  nailing  the  car  up,  and  that  he  was  there  for  that 
purpose  and  was  in  the  car  just  to  look  after  the  condition  of  the  things 
in  said  car,  etc.  Now,  you  are  instructed  that  before  you  can  convict 
the  defendant  you  must  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  State  has  shown  that  such  exemptory  statements  of  the 
defendant  are  untrue.*'  There  was  no  pretense  or  claim  in  the  evidence 
at  all  that  appellant  was  in  the  car  at  the  direction  of  Scott.  His  claim 
went  to  the  effect,  and  only  to  the  effect,  so  far  as  related  to  Scott,  that  he 
had  told  Scott  of  the  condition  of  the  car  and  Scott  had  told  him  to  go 
and  nail  the  car  up,  and  this  explanation  was  given  to  account,  as  far 
as  it  would  do  so,  for  his  presence  in  the  car.  Now,  the  charge  of  the 
court  seems  to  assume  that  appellant's  contention  was,  and  his  explana- 
tion went  to  the  extent  of  saying  "that  he  was  in  the  car  at  the  direction 
of  Scotf  This  the  jury  could  not  find  to  be  true,  because  there  was  no 
evidence  of  it  and  no  claim  or  pretense  of  such  authority  from  Scott. 
This  charge  is  on  a  vital  point  in  the  case,  and  we  think  the  learned 
court  was  inapt,  if  not  inaccurate,  in  submitting  this  phase  of  appel- 
lant's case,  and  we  believe  it  likely  that  this  charge  had  the  effect  to 
prejudice  appellant's  cause. 

Again,  we  think  that  the  court  erred  in  not  permitting  appellant  to 
show  by  the  witness  Scott,  the  declarations  and  statements  of  appellant 
when  he  was  arrested.  This  arrest  was  on  the  day  following  the  alleged 
breaking  and  was  subsequent  to  the  statements  testified  as  having  been 
made  by  appellant  to  the  witnesses  Keeton  and  Corder.  There  is  not, 
as  we  have  observed  by  referring  to  the  testimony  in  the  case,  entire 
accord  between  the  testimony  of  the  witnesses,  Corder  and  Keeton.  Tte 
witness  Corder  testifies  that  when  apprehended  at  the  car  and  on  in- 
quiry as  to  what  he  was  doing  there,  appellant  stated  that  he  was 
seeing  what  was  in  there.  The  witness  Kerton  gives  a  more  particular 
version  of  the  same  matter.  His  testimony  is  to  this  effect :  "I  asked 
defendant  what  he  was  doing  in  that  car  and  he  told  me  he  did  not  break 
it  open,  but  had  found  it  open  and  had  reported  the  fact  to  his  boss, 
Mr.  S.  B.  Scott,  and  that  Mr.  Scott  had  told  him  to  go  and  nail  it  up, 
and  that  he  went  inside  to  see  if  anything  was  missing."  In  view  of 
this  discrepancy,  if  not  contradiction,  in  the  testimony  of  the  witnesses, 
and  having  in  mind  the  fact  that  there  was  no  direct  imputation  of  guilt 
on  account  of  his  presence  in  the  car,  it  seems  to  us  that  it  was  pertinent 
and  competent  to  prove  by  the  witness  Scott,  who,  as  shown  by  the  bill, 
would  have  testified  that  on  the  next  morning  after  being  arrested, 
appellant  stated  to  the  officers  arresting  him,  in  the  presence  of  this 
witness,  that  he  (appellant)  had  not  broken  open  the  car,  but  that  he 
had  found  same  broken  open  and  reported  same  to  his  boss,  who  had 
given  him  hammer  and  nails  and  instructed  him  to  nail  it  up,  and  when 
he  got  to  the  car  to  nail  it  up,  he  went  inside  of  the  car  to  see  what  was 
wrong.  The  reasoning  of  the  court  in  the  case  of  Andrews  v.  State,  25 
Texas  Crim.  App.,  339,  seems  peculiarly  appropriate  here.  In  that 
case  the  defendant  stood  charged  with  the  crime  of  theft,  and  his  recent 
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possession  of  the  alleged  stolen  {property  was  the  chief,  if  not  the  solo 
testimony  against  him.  Antecedent  to  his  arrest  appellant  had  made 
more  than  one  statement,  and  there  was  not  in  the  testimony  an  entire 
agreement  as  to  the  manner  in  which  he  accounted  for  his  possession  of 
the  cow  alleged  to  have  been  stolen.  When  arrested  he  made  an  ex- 
planation of  the  possession  of  the  cow  in  question.  It  was  urged  as  a 
ground  why  this  testimony  should  not  be  received,  that  his  explanation 
was  not  the  first  made  by  him.  In  discussing  the  matter,  Judge  Willson 
says :  ^^The  State's  witnesses  did  not  agree,  but  contradicted  each  other 
as  to  these  explanations.  In  this  state  of  case  the  rejected  testimony, 
corroborating  as  it  does  the  other  testimony  of  the  defendant,  was  very 
material  to  him.  It  was  for  the  jury  to  determine  what  explanation, 
in  fact,  he  gave  of  his  possession  of  the  cow  when  he  was  first  called 
upon  to  explain  possession,  and  whether  or  not  such  explanation  was 
reasonable,  and,  if  so,  whether  or  not  it  had  been  disproved  by  the 
State.  And  to  assist  the  jury  in  determining  these  questions,  we  think 
it  was  the  right  of  the  defendant  to  have  placed  before  them  every  fact 
and  circumstance  legitimately  bearing  upon  and  tending  to  sustain  his 
defense,  and  tending  to  support  his  testimony  upon  that  issue."  This 
holding  and  this  language  is  peculiarly  applicable  to  the  case  before  us, 
and  we  think  the  court  erred  in  not  receiving  this  testimony. 

Again,  complaint  is  made  that  the  court  erred  in  refusing  to  permit 
appellant  to  prove  by  the  witnesses,  B.  H.  Woods,  W.  E.  McDonald  and 
Hawk  Decher  that  his  reputation  in  the  community  where  he  lived  for 
truth  and  veracity  was  good,  and  in  support  of  this  claim,  counsel  sub- 
mit this  proposition:  "Appellant  was  entitled  to  show  his  reputation 
for  truth  and  veracity,  because  the  truth  of  his  claim  as  to  why  he  was  in 
the  car  was  in  issue  and  his  veracity  therefore  was  at  stake."  It  seems  to 
have  been  held  in  this  State  that  the  mere  fact  that  there  is  a  conflict 
between  the  testimony  of  a  defendant  and  other  witnesses,  would  not 
authorize  proof  of  his  character  or  reputation  for  truth  and  veracity. 
Butherford  v.  State,  67  S.  W.  Bep.,  100;  Harris  v.  State,  46  S.  W. 
Bep.,  714;  McGrath  v.  State,  36  Texas  Crim.  Bep.,  413.  It  is  claimed, 
however,  that  this  case  is  fairly  within  the  exception  which  provides 
that  where  there  is  an  attack  on  the  evidence  upon  appellant,  statements 
involving  imputation  of  bad  faith,  and  the  assertion  of  crime  against  him 
and  where  the  nature  of  the  case  involves  an  attack  upon  the  integrity 
and  truthfulness  of  his  substantial  defense,  that  such  testimony  in  sup- 
port of  such  explanation  should  be  received.  The  case  of  Farmer  v. 
State,  35  Texas  Crim.  Bep.,  270,  the  case  relied  upon,  is  not  precisely  in 
point,  but  seems  by  analogy  to  support  appellant's  contention  here.  In 
that  case  two  witnesses,  Hines  and  Mathis,  were  important  witnesses 
for  the  appellant.  It  appeared  from  the  record  that  these  witnesses 
were  arrested  and  placed  in  jail  charged  with  the  same  crime  as  appel- 
lant, and  an  effort  was  made  to  impeach  their  testimony  by  showing 
contradictory  statements.  In  this  state  of  the  record  the  general  repu- 
tation of  these  witnesses  in  the  county  where  they  resided  was  proposed 
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to  be  proved;  their  claim  was  denied  by  the  trial  court.  In  passing 
upon  that  question  the  court  say:  "It  is  a  well-settled  rule  in  this 
State  that  the  credibility  of  a  witness  may  be  attacked  by  showing  that 
he  has  been  arrested  and  placed  in  jail,  charged  with  a  felony.  When 
so  attacked,  it  is  not  an  open  question  that  his  credibility  may  be  sus- 
tained by  proof  of  good  character  for  truth  and  veracity.'^  Now,  in 
this  case  the  defendant  relied  mainly  upon  his  immediate  explanation  of 
the  circumstance  of  his  presence  in  the  car,  basing  his  presence  there  on 
the  ground  that  he  was  instructed  to  nail  up  the  car.  It  was  the  eflFort 
of  the  State  to  break  down  this  explanation,  and  in  the  nature  of  things 
it  involved  an  attack  upon  and  a  contradiction  and  an  impeachment  of 
the  defendant's  claim.  Besides,  the  State  directly  sought  to  impeach 
appellant  as  to  one  important  matter,  to  wit :  his  claim  that  he  had  said 
to  Scott  that  Keeton  and  Corder  had  acted  like  they  thought  he  was  in 
the  car  to  steal  something.  In  this  state  of  the  proof,  as  the  matters 
appear  before  us  in  this  record,  it  seems  to  us  to  have  been  highly  im- 
portant to  the  defendant,  and  clearly  admissible  for  him,  in  an  effort 
to  sustain  the  truth  of  his  explanation,  to  present  in  evidence  before  the 
jury,  his  good  reputation  for  truth  and  veracity. 

There  are  other  matters  complained  of,  but  we  think  they  need  not  be 
discussed.  For  the  errors  considered  above,  the  judgment  of  the  lower 
court  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


John  Southworth  v.  The  State. 

No.  40l>i;.     Decided  February  12,  lOOa 

1. — ^Looal  Option — ^Evidence — Elections. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  orders  and  records 
read  in  evidence  were  sufficient  to  show  and  did  show  the  due  and  regular  adoption 
of  local  option,  there  was  no  error  in  overruling  objections  thereto. 

2. — Same — ^Evidence — ^ITnwlUing  Witness — ^Discretion  of  Gonrt. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
was  unwilling  and  reluctant  in  answering  State's  counsel's  questions,  and  the 
latter  claimed  surprise  at  the  witness'  testimony,  there  was  no  error  in  the  State's 
counsel's  question:  if  the  witness  did  not  tell  him  that  the  stuff  he  bought  from 
defendant  looked  like  beer  and  was  intoxicating,  to  which  witness  answered  in  the 
negative.  This  was  largely  in  the  discretion  of  the  court.  Davidson,  Presiding 
Judge,  dissenting. 

3. — Same— Evidence— Search  and  Sieznre  of  Intoxicating  Liqnors — ^Impeaching 
Testimony. 
Upon  trial  for  a  violation  of  the  local  option  law,  where  the  defendant  con- 
tended that  he  had  never  kept  intoxicating  liquors,  there  was  no  error  in  per- 
mitting the  State  to  introduce  testimony  that  some  six  weeks  after  the  alleged 
sale,  the  officers  under  a  search  warrant  seized  a  quantity  of  intoxicating  liquor 
in  the  possession  of  the  defendant;  and  that  the  defendant  allowed  the  officers  to 
condemn  and  break  up  the  vessels  holding  the  liquor,  and  that  he  paid  the  cost  in 
the  confiscation  case.  This  testimony  was  admissible  for  the  purposes  of  im- 
peachment.   Davidson,  Presiding  Judge,  dissenting. 
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4. — Samf — Charirs  of  Court — Non-Intozicant. 

Where  upon  trial  for  a  yiolation  of  the  local  option  law,  the  defendant  con- 
tended that  the  beverage  that  he  permitted  to  be  sold  was  a  non-intoxicant,  the 
court  correctly  charged  that  if  defendant  in  good  faith  believed  that  the  liquor 
that  he  caused  to  be  sold  was  non-intoxicating  to  acquit,  and  the  charge  was 
favorable  to  defendant. 

5. — Same— Snfficiency  of  Svidenee— Fair  Trial. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  facts  of  the  case 
upon  the  whole  were  fairly  presented  to  the  jury,  and  the  issue  as  to  whether 
the  liquor  was  intoxicating  was  favorably  submitted,  the  verdict  of  guilty  will 
not  be  disturbed. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

McOrady  &  McMakon,  for  appellant. — On  question  of  impeaching 
own  witness:  Greenbough  v.  Eccles,  5  C.  B.  (N.  S.),  786;  Largin  v. 
State,  37  Texas  Crim.  Rep.,  574;  Bennett  v.  State,  24  Texas  Crim. 
App.,  73 ;  Gill  v.  State,  36  Texas  Crim.  Rep.,  589 ;  Baileu  v.  State,  37 
Texas  Crim.  Rep.,  579;  Erwin  v.  State,  32  Texas  Crim.  Rep.,  519; 
Dunegain  v.  State,  38  Texas  Crim.  Rep.,  614;  Gibson  v.  State,  29  S. 
W.  Rep.,  471 ;  and  other  cases  cited  in  the  dissenting  opinion. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Fannin  County  on  complaint  and  information,  charging  him  with  selling 
intoxicating  liquors  in  said  county  in  violation  of  the  local  option  law. 

There  are  many  questions  raised  in  the  record,  most  of  which,  however, 
relate  to  the  same  matter.  The  orders  and  records  read  in  evidence  were 
sufficient  to  show  and  did  show  the  due  and  regular  adoption  of  local 
option  in  Fannin  County,  and  all  assignments  and  questions  of  suflB- 
ciency  thereof  are  overruled. 

The  witness  Cobble  testified,  in  effect,  that  he  knew  defendant,  John 
Southworth,  and  that  he  bought  what  they  called  ^Vakasha"  from  both 
Frank  Smith  and  from  J.  W.  Bland,  and  that  Smith  and  appellant  were 
partners  in  a  drink  stand  and  confectionery  business  at  Trenton  in  that 
county.  That  he  did  not  remember  of  seeing  the  defendant  at  the  time 
of  the  sale,  but  the  defendant  was  behind  the  bar  part  of  the  day  wait- 
ing on  customers.  The  testimony  of  this  witness  is  somewhat  indistinct 
and  uncertain  as  to  whether  the  liquor  bought  by  him  at  Smith's  place 
was  intoxicating,  though  there  would  seem  to  be  no  doubt  of  this  fact 
in  the  light  of  the  testimony  of  the  witness  Thompson,  who  bought  and 
drank  the  same  character  of  liquor  as  that  which  the  witness  Cobble  ad- 
mitted buying.  While  the  witness  Cobble  was  on  the  stand,  the  county 
attorney  propounded  to  him  the  following  question :  "Did  you  not  tell 
me  in  my  office  that  you  bought  some  stuff  that  looked  like  beer  and 
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that  it  intoxicated  you,  from  the  defendant  himself?^'  This  question 
was  objected  to,  because  it  was  an  attempt  to  impeach  the  witness  with- 
out proper  predicate  being  laid,  and  because  it  was  an  attempt  to  im- 
peach the  State's  own  witness  when  he  had  given  no  damaging  testi- 
mony, but  his  testimony  was  negative  merely,  and  because  it  was  hearsay 
statements  written  down  by  the  county  attorney  purporting  to  be  the 
statements  of  the  witness  in  the  absence  of  the  defendant,  and  such 
statements  were  hearsay.  To  this  the  witness  was  compelled  to  answer, 
and  did  answer  as  follows :  "I  don't  remember  of  telling  you  that,  for 
I  don't  remember  of  seeing  him.  I  did  tell  you  that  I  bought  in  his 
place  of  business,  and  that  I  bought  from  Bland  at  his  place  of  busi- 
ness." A  sufficient  answer  to  this  objection  would  be  that  the  answer 
of  the  witness  was  not  particularly  hurtful,  but  if  this  was  not  true,  in 
view  of  the  explanation  of  the  trial  judge  that  this  witness  was  both 
unwilling  and  reluctant  and  county  attorney  claimed  surprise  at  his  tes- 
timony, we  think  there  was  error.  In  matters  of  this  sort  much  discre- 
tion must  be  left  to  the  trial  court.  We  not  only  can  see  no  abuse  of 
the  discretion,  but  so  far  as  we  may  observe  from  the  record,  the  trial 
judge  exercised  his  discretion  properly. 

A  more  serious  question  arises  on  the  cross-examination  of  appellant. 
While  he  was  on  the  witness  stand  the  following  question  was  pro- 
pounded to  him  by  the  county  attorney:  "Didn't  the  sheriff  of  this 
county  seize  some  intoxicating  liquors  at  your  place  of  business  under  a 
search  warrant  issued  by  the  county  judge,  and  was  the  liquor  so  seized 
condemned  by  the  court  as  a  nuisance  and  ordered  broken?"  Objection 
was  made  to  this  question,  and  the  answer  sought  to  be  elicited  thereby 
on  the  grounds  that  it  was  not  shown  when  such  transaction  happened, 
because  the  records  were  the  best  evidence,  and  because  it  involved  an- 
other transaction,  and  was  no  proof  of  sale  in  this  instance,  and  the 
liquors  were  not  shown  to  have  been  the  same.  In  response  to  the  ques- 
tion so  propounded  and  answer  to  which  was  enforced,  appellant  said, 
"Some  six  weeks  after  this  alleged  sale  the  officers  got  about  twenty 
bottles  of  that  frosty  and  broke  it.  I  had  some  of  the  frosty  in  cold 
water  and  the  labels  washed  off  and  they  took  all  that  the  labels  had 
washed  off  of ;  they  left  about  a  barrel  with  the  labels  on  it.  I  let  them 
break  it  without  contesting  it.  I  then  paid  the  costs  in  the  confiscation 
case."  After  the  answer  was  so  made  the  defendant  further  objected  to 
same,  and  moved  the  court  to  exclude  said  evidence  and  instruct  the  jury 
not  to  consider  same,  because  the  evidence  showed  that  it  was  about  an- 
other transaction  six  weeks  after  the  alleged  sale;  that  same  showed  no 
system,  that  it  could  not  prove  or  disprove  his  guilt  in  this  cause,  and 
was  getting  the  fact  before  the  jury  that  the  justice  court  had  declared 
his  frosty  intoxicating  liquors;  and,  therefore,  the  jury  would  be  jus- 
tified in  considering  it  as  evidence  that  it  was  intoxicating  liquors. 
This  testimony  was  admitted  with  the  explanation  that  the  defendant 
had  sworn  that  he  and  his  partner  Smith  had  never  at  any  time  kept 
any  intoxicating  drinks,  and  that  this  evidence  was  admitted   as  im- 
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peaching  testimony.  We  have  had  much  doubt,  in  passing  on  this 
question ;  but  in  view  of  the  court^s  explanation,  and  the  fact  that  appel- 
lant had  offered  himself  as  a  witness  and  was  stoutly  contending  that 
he  had  never  at  any  time  kept  intoxicating  liquors,  we  believe  this  pro- 
ceeding against  him,  the  nature  of  the  litigation,  his  course  of  conduct 
in  respect  thereto,  would  furnish  a  legitimate  basis  and  ground  of  sub- 
stantial contradiction,  and  would  seem  to  be  a  line  of  conduct,  if  not  an 
express  declaration,  inconsistent  with  his  testimony  and  statement  that 
he  never  at  any  time  had  kept  intoxicating  liquors  for  sale.  He  does 
not  seek  by  his  testimony  to  show,  nor  is  there  any  pretense  or  claim  that 
the  liquors  seized  by  the  oflBcers,  were  different  or  other  than  those,  the 
intoxicating  qualities  of  which  are  the  subject  matter  of  controversy  in 
this  case.  On  the  contrary,  there  is  an  implied,  if  not  indeed  an  express 
contention,  that  all  the  liquors  which  had  been  kept  at  any  time  by  him, 
or  at  any  time  sold  by  him,  were  not  only  not  intoxicating,  but  were  of 
similar  non-intoxicating  quality  and  character.  It  is  true  that  the 
seizure  was  some  weeks  after  the  alleged  sale,  and  if  it  were  a  case  in 
which  there  was  a  dispute  or  a  serious  doubt  as  to  whether  the  liquor 
sold  and  the  liquor  seized  were  different,  the  objection  here  urged  would 
have  some  force.  But  in  a  case  where  defendant  is  seeking  to  justify  his 
conduct,  and  defeat  the  charge  of  a  sale  of  intoxicating  liquors,  he  con- 
tends that  throughout  his  course  of  business  at  all  times  he  confined  his 
transactions  to  the  sale  of  non-intoxicating  liquors,  is  it  not  competent, 
as  a  test  of  his  contention,  for  the  State  to  prove  any  line  of  conduct, 
the  necessary  effect  and  consequence  of  which  is  to  impute  conduct  to 
appellant  inconsistent  with  such  claim?  In  this  case  it  is  sought  to 
be  shown  and  was  shown  that  the  peace  oflBcers  of  Fannin  County  had 
under  the  warrant  of  law  seized  and  confiscated  his  property  on  the 
ground  that  it  was  intoxicating;  he  is  shown  by  the  evidence  to  have 
stood  by  and  consented ;  at  least  he  did  not  dissent,  did  not  undertake 
to  reclaim  his  property  on  the  ground  that  it  was  not  intoxicating,  and 
accepted,  in  a  sense,  the  action  of  the  oflficers,  which  was  in  harmony 
with  the  view  of  the  State  that  the  liquors  were  intoxicating,  and  in  addi- 
tion paid  the  cost  of  such  proceeding.  For  the  purposes  of  contradiction 
and  impeachment,  a  liberal  rule  is  allowed,  and  it  is  also  competent,  as 
we  understand,  to  show  any  conduct  or  action  on  the  part  of  the  ac- 
cused, the  necessary  or  probable  effect  of  which  is  to  impute  to  him 
conduct  or  knowledge  different  from  that  which  he  has  asserted.  As 
to  the  matter  of  time  of  seizure  with  respect  to  a  sale,  it  is,  as  we 
say,  immaterial,  in  view  of  the  claim  and  testimony  of  appellant,  that 
the  liquor  sold  by  him  at  all  times  was  practically  the  same,  and  at 
all  times  non-intoxicating.  Remoteness,  in  point  of  time,  however  it 
might  affect  the  value  of  the  testimony,  was  not,  we  believe,  ground 
for  its  exclusion. 

Various  exceptions  were  made  to  the  charge  of  the  court.  The  gen- 
eral charge  of  the  court,  supplemented  by  instruction  No.  2,  given  at 
the  request  of  defendant's  counsel,  seems  to  be  unexceptional,  and  con- 


Digitized  by 


Google 


536  52  Texasj  Criminal  Reports.  [Dallas, 

tains  as  favorable  a  submission  of  the  issue  as  the  defendant  had  a  right 
to  demand.  This  charge  is  as  follows:  "I  charge  you,  gentlemen  of 
the  jury,  that  if  the  defendant  in  good  faith,  believed  the  liquor  sold 
by  Frank  Smith  to  the  witness  Cobble  was  non-intoxicating,  if  you 
find  such  sale  was  made,  you  cannot  convict  the  defendant,  even  though 
you  should  find  that  defendant  authorized  said  Smith  to  sell  same." 
This  not  only  authorized  the  jury  to  find  the  defendant  not  guilty  if 
the  liquor  was  not  intoxicating,  but  went  even  farther  and  instructed 
them  to  so  find  if  they  reached  the  conclusion  that  appellant  believed  it 
was  not  intoxicating.  The  whole  charge,  taken  together,  contains  a 
most  favorable  submission  of  the  issue,  as  far  as  defendant  is  con- 
cerned, of  the  controverted  facts  of  the  case. 

There  are  other  questions  raised  appropriately  by  bills  of  exceptions, 
which  we  have  carefully  considered,  but  in  view  of  the  length  of  this 
opinion  already,  we  deem  it  unnecessary  to  pass  on  them.  On  the  whole, 
the  facts  of  the  case  were  fairly  presented  to  the  jury;  not  only  the 
issue  as  to  whether  the  liquor  was  intoxicating  was  submitted,  but  the 
issue  was  further  submitted  as  to  whether  defendant  believed  it  to  be 
intoxicating.  The  jury  on  a  fair  submission  have  found  adversely  to 
appellant,  and  there  is  no  reason  why  we  should  interfere. 

The  judgment  of  the  court  below  is  in  all  things  aflBrmed. 

Affirmed. 

DAVIDSON,  Presiding  Judge. — I  enter  my  dissent  and  will  file 
reasons. 

DAVIDSOX,  Presiding  Judge  (dissenting). — ^I  adopt  the  follow- 
ing brief  and  argument  of  appellant,  as  my  dissenting  opinion:  "There 
are  a  number  of  matters  complained  of  in  the  record  which  I  think  are 
sufficiently  meritorious  to  require  a  reversal  of  the  judgment.  The 
court  erred  in  holding  that  the  manner  of  the  State's  attorney  examining 
its  witness  W.  6.  Cobble,  was  without  error,  for  the  reason:  I.  The 
State  can  not  impeach  its  own  witness  when  the  witness  merely  fails 
to  make  a  case  or  gives  negative  testimony  injurious  to  the  State's  case. 
II.  It  is  improper  to  hold  up  a  paper  and  pretend  to  read  from  it 
as  the  testimony  of  the  witness  on  a  former  occasion  and  lay  the  predi- 
cate to  impeach  him  without  first  submitting  such  paper  or  document 
to  the  witness.  And  III.  It  is  not  a  proper  practice  to  make  insinua- 
tions before  the  jury  by  the  pretense  of  a  predicate  to  impeach  and 
thereby  leave  the  impression  on  the  jury  that  the  witness*  original 
testimony  made  out  a  straight  case,  and  that  for  some  reason  unknown 
to  the  prosecution  he  has  changed  his  testimony.  This  is  not  proper 
and  should  constitute  reversible  error.  The  statute  authorizes  this  'to 
be  done  when  the  witness  states  facts  injurious  to  his  cause,  and  does 
not  give  this  right  on  a  mere  pretext,  and  I  think  the  bill  shows  it 
was  a  mere  pretext.  Take  it  that  such  procedure  was  in  good  faith, 
then  it  was  not  just  to  the  defendant;  and  quoting  the  words  of  the 
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court  in  Greenbough  v.  Eccles,  5  C.  B.  (N.  S.),  'J'86:  'The  legislature 
could  never  have  intended  to  introduce  the  unsworn  statements  of  a 
witness  as  evidence  in  favor  of  a  party  who  calls  him,  which  with  the 
jury  they  inevitably  would  be — merely  on  the  ground  that  the  witness, 
without  any  sinister  motive  or  ill-feeling,  honestly  gives  a  different 
account  of  the  matter  in  the  witness  box  from  what  he  had  given  on  a 
former  occasion,  without  fraud  on  the  party  who  calls  him.  It  would 
be  unjust  to  the  party  and  unfair  to  the  witness  to  allow  it/  In  a  local 
option  case  this  court  without  any  dissent  held  that  such  a  procedure 
was  illegal.  Largin  v.  State,  37  Texas  Crim.  Rep.,  574.  There  it  was 
said  it  was  hearsay;  that  the  witness  simply  gave  negative  testimony 
when  he  denied  paying  25  cents  for  beer  he  got  from  the  defendant, 
and  that  i't  could  not  help  the  State's  case  to  impeach  its  own  wit- 
ness. But  the  court  may  say,  as  it  did  in  the  opinion  affirming  this 
case,  that  the  answer  Vas  not  particularly  harmful'  because  the  wit- 
ness answered  in  the  negative;  but  this  court  ought  not  to  say  that 
such  conduct  by  the  State's  officers  was  not  harmful.  He  lead  the  jury 
to  believe  that  he  had  the  statement  of  the  witness  before  him  and  was 
reading  from  it  and  that  this  witness  had  at  one  time  made  out  a  case. 
I  say,  in  the  language  of  the  court  in  Greenbough  v.  Eccles,  supra,  that 
it  meant  *to  introduce  the  unsworn  statements  of  a  witness  as  evidence 
in  favor  of  the  party  who  calls  him — ^which  with  the  jury  they  inevitably 
would  be.'  It  was  getting  this  matter  before  the  jury  with  no  intention 
to  prove  it  by  legal  evidence.  I  call  attention  to  bill  of  exceptions  No.  7 
which  complains  of  this  matter.  The  court  there  certified  that  the 
witness  said :  T.  don't  remember  of  telling  you  that,  for  I  don't  remem- 
ber of  seeing  him,'  instead  of  saying  that  he  saw  him  in  there  waiting 
on  customers.  As  a  common-sense  proposition  it  seems  that  the  jury 
would  inevitably  suppose  from  the  action  of  the  county  attorney  that  the 
facts  he  stated  in  his  question  were  the  real  facts  and  that  the  witness 
had  been  induced  to  change  his  testimony*.  Bennett  v.  State,  24  Texas 
Crim.  App.,  73;  Gill  v.  State,  36  Texas  Crim.  Sep.,  589;  Bailey  v. 
State,  37  Texas  Crim.  Rep.,  579 ;  Largin  v.  State,  37  Texas  Crim.  Rep., 
574 ;  Erwin  v.  State,  32  Texas  Crim.  Rep.,  519 ;  Dunagain  v.  State,  38 
Texas  Crim.  Rep.,  614 ;  Gibson  v.  State,  29  S.  W.  Hep.,  471. 

"On  the  second  proposition,  it  is  illegal  and  unfair  to  the  witness  (the 
defendant)  and  the  jury  to  pretend  to  be  reading  from  a  document 
and  not  let  the  witness  see  it  or  the  jury  or  the  defendant  know  its  con- 
tents. In  Grosse  v.  State,  11  Texas  Crim.  App.,  375,  Judge  Hurt  said 
that  it  was  necessary  to  show  the  witness  his  signature  and  that  part 
of  the  deposition  with  which  it  was  sought  to  impeach  him.  That 
principle  was  also  strongly  laid  down  in  State  v.  Steeves,  43  Pac.  (Or.), 
947.  I  also  refer  to  Greenl.  Ev.,  sec.  46,  and  to  7  Enc.  of  Ev.,  pages 
117-19. 

"On  the  third  proposition  I  am  clearly  of  opinion  that  it  should 
be  demanded  of  the  State  that  the  prosecution  be  fair  and  open  and 
such  practice  as  this  be  condemned.     I  think  the  record  bears  out  the 
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statement  that  the  witness  never  made  the  statements  and  the  county 
attorney  was  misleading  the  jury.  An  examination  of  bill  of  exceptions 
No.  7  will  show  that  counsel  made  this  statement  as  a  part  of  their  ob- 
jection :  *That  it  was  the  intention  of  the  county  attorney  when  asking 
the  question  to  make  a  mere  insinuation  to  argue  as  evidence  before 
the  jury,  with  no  intention  to  get  on  the  stand  or  put  any  witness  on 
the  stand  to  impeach  him,  and  such  actions  were  unfair  and  dishonest 
both  as  to  the  witness  and  the  defendant.'  If  the  attorney  could  have 
shown  that  the  witness  did  make  such  statement  to  him,  does  it  not  seem 
reasonable  that  he  would  have  taken  the  stand  or  put  some  witness  on  the 
stand  to  prove  these  statements  after  he  had  been  accused  in  open  court 
of  being  unfair  and  dishonest  in  asking  such  question,  and  after  being 
told  that  he  could  not  make  the  proof  and  did  not  intend  to  do  so  when 
he  asked  the  question?  Tlie  record  does  not  show  that  he  sought  to 
prove  it.  It  would  have  been  more  just  to  make  such  proof  in  a  case 
where  it  could  be  made  than  to  so  introduce  unsworn  hearsay  statements 
by  questions,  as  it  might  leave  the  impression  on  the  jury  that  the  wit- 
ness perjured  himself  in  an  attempt  to  clear  the  defendant  and  that  the 
defendant  caused  him  to  do  it.  With  this  impression  left  on  the  jury 
a  very  convincing  argument  can  be  made  that  the  State  has  a  hard  time 
punishing  such  experienced  violators  of  the  law,  and  this  too  after 
having  had  access  to  the  witnesses  from  the  filing  of  the  information  to 
the  final  trial,  and  when  the  witnesses  who  patronize  them  are  naturally 
in  sympathy  with  them. 

'*II.  In  regard  to  the  cross-examination  of  the  defendant  as  a  wit- 
ness. The  opinion  says:  ^A  more  serious  question  arises  on  the  cross- 
examination  of  appellant.^  It  also  says :  *We  have  had  much  doubt,  in 
passing  on  this  question.*  Shall  the  reasonable  doubt  extend  only  to 
the  jury  in  weighing  the  facts,  or  shall  it  extend  through  the  entire  case  ? 
The  defendant  should  have  the  benefit  of  the  doubt  as  to  whether  he  was 
given  a  fair  trial.  I  think  my  brethren  erred  in  holding  that  the 
defendant  could  be  forced  to  tell  on  cross-examination  about  the  seizure 
of  goods  in  his  possession  six  weeks  after  this  alleged  sale,  for  thie  fol- 
lowing, as  a  few  of  the  reasons : 

''1.     A  witness  can  not  be  impeached  with  illegal  evidence. 

"2.  Other  offense  not  involving  moral  turpitude  can  not  be  intro- 
duced to  impeach. 

"3.  A  judgment  in  a  civil  case  is  not  binding  and  can  not  be  intro- 
duced in  a  criminal  case  to  prove  the  guilt  of  the  deceased. 

"4.  Even  if  such  a  judgment  was  admissible  it  could  not  be  proven 
by  parol. 

"5.  The  defendant  could  not  l)e  ])ound  by  such  judgment  because  he 
was  not  a  party  to  it,  not  being  present  and  not  agreeing  to  it  and  not 
contesting  it. 

"6.  The  judgment  was  absolutely  void,  being  a  forfeiture  case  in 
favor  of  the  Stale  tried  before  the  Hon,  Oeo,  W.  King,  a  justice  of  the 
pence. 
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*7.  It  does  not  impeach  because  it  does  not  prove  or  disprove  any- 
thing, being  a  judgment  by  default  and  no  test  made  or  proof  that  the 
liquor  was  in  fact  intoxicating. 

"8.  It  was  hearsay  and  the  ex  parte  proceeding  of  a  justice  of  the 
peace. 

"9.  Even  if  it  should  have  proved  that  the  liquors  seized  were  intoxi- 
cating it  was  too  remote  in  time  to  be  introduced  against  the  defendant, 
being  six  weeks  after  the  alleged  oflfense. 

"In  order  to  discuss  the  propositions  above  named,  I  will  quote  the 
testimony  of  the  defendant  with  reference  to  keeping  intoxicating 
liquors;  and,  in  this  connection,  will  call  attention  to  the  testimony  of 
both  the  Staters  witnesses.  Cobble  testified  that  he  bought  *wakasha' 
from  Smith,  and  Thompson  says  he  bought  'frosty'  and  that  it  was 
labeled  'frosty'  on  the  bottle.  The  defendant  says  he  purchased  these 
goods  from  the  Dallas  Brewery  and  that  they  guaranteed  it  to  be  non- 
intoxicating,  and  that  he  had  drank  it  and  did  not  think  it  was  intoxi- 
cating, and  that  if  it  was  intoxicating  he  did  not  know  it.  He  says  he 
never  had  beer  or  anything  intoxicating  in  the  house.  Now,  on  this 
testimony,  the  majority  holds  that  it  would  be  admissible  to  impeach 
the  defendant  as  a  witness.  In  the  first  place,  this  is  illegitimate  testi- 
mony and  can  not  be  introduced  to  impeach  a  defendant  or  any  other 
witness,  and  at  the  same  time,  the  principle  that  a  wide  latitude  is  some- 
times permissible  in  impeaching  a  witness  even  though  it  be  a 
defendant.  In  Morales  v.  State,  36  Texas  Crim.  Rep.,  234;  36  S. 
W,  Rep.,  435,  and  Parker  v.  State,  57  S.  W.  Rep.,  668,  the  court 
held  that  the  defendant  could  not  be  impeached  by  statements  he 
had  made  while  under  arrest  without  proper  warning,  and  gave  as 
the  reason  therefor  that  it  was  illegal  testimony,  in  that  it  was 
indirectly  getting  before  a  jury  a  confession  that  failed  to  meet  the 
requirements  of  the  statute.  In  Merritt  v.  State,  39  Texas  Crim. 
Rep.,  70,  the  court  held  the  wife  could  not  he  impeached  by  mat- 
ters not  brought  out  on  direct  examination  because  it  was  illegal  testi- 
mony. The  best  test  is,  it  seems  to  me,  as  to  whether  or  not  the  testi- 
mony could  be  offered  originally.  The  same  proposition  was  held  in  a 
murder  case.  Price  v.  State,  43  S.  W.  Rep.,  96 ;  Drake  v.  State,  29  Texas 
Crim.  App.,  265. 

'^t  was  in  effect  introducing  evidence  of  other  offenses  and  this  court 
has  held  that  a  local  option  violation  does  not  involve  moral  turpitude. 
Stewart  v.  State,  38  S.  W.  Rep.,  1144,  and  cases  there  cited.  By  the 
same  process  of  reasoning  that  he  could  be  impeached  because  he  may 
have  said  he  never  kept  intoxicating  liquors.  Taking  it  on  the  basis 
that  this  proof  really  showed  that  he  did  have  intoxicating  liquors,  let's 
see  where  it  would  lead  us.  Say  that  the  witness  Cobble  had  testified 
that  defendant  sold  him  whisky  and  defendant  denied ;  also  suppose,  in 
that  connection,  that  defendant  had  theretofore  been  convicted  of  selling 
this  same  witness  whisky:  then,  because  the  defendant  denied  the  sale, 
could  he  bo  made  to  admit  that  he  had  theretofore  been  convicted  of 
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selling  to  the  witness  for  the  purpose  of  impeaching  and  showing  that 
he  probably  did  ?  If  the  State  has  a  case  why  not  try  such  case  on  the 
evidence  instead  of  prejudicing  the  jury  by  outside  matters  on  the  mere 
pretext  that  it  impeaches?  If  they  can  not  convict  on  the  testimony 
and  facts  which  really  occurred,  ought  not  the  defendant  to  go  free 
rather  than  be  convicted  on  a  matter  that  he  had  no  control  over  and 
which  had  nothing  to  do  with  the  case  on  trial? 

"Now,  to  hold  that  this  evidence  was  admissible,  the  court  must  hold 
that  a  civil  judgment  can  be  introduced  in  a  criminal  case;  that  such 
judgment  can  be  proved  by  parol  testimony;  that  it  is  admissible  when 
the  party  against  whom  it  was  introduced  had  nothing  to  do  with  it  and 
did  not  contest  it ;  and  also  that  a  void  judgment  is  admissible.  There 
is  no  question  but  that  it  is  a  civil  suit,  made  so  by  statute.  The  de- 
fendant had  no  part  in  the  rendering  of  it  because  it  was  taken  by 
default.  Busby  v.  State,  51  Texas  Crim.  Rep.,  289;  103  S.  W.  Rep., 
638.  He  gives  a  reasonable  explanation  for  not  contesting  the  case ;  and 
besides,  a  man  does  not  have  to  fight  a  suit  that  is  filed  against  him. 
He  says  that  he  advised  with  his  attorney  and  the  attorney  told  him  not 
to  fight  it  because  it  would  cost  more  than  the  seized  goods  were  worth; 
that  he  would  have  to  take  a  jury  and  that  would  cost  him  $3,  for  the 
J,  P.  would  condemn  soda  pop.  The  seized  goods  were  not  valuable, 
costing  less  than  10  cents  per  bottle,  and  there  were  only  twenty-four 
bottles  of  it,  for  they  left  all  bottles  from  which  the  labels  h^id  not 
washed  off.  These  facts  are  not  disputed.  It  cannot  be  said  that  he 
admits  the  intoxicating  quality  when  he  paid  the  costs,  but  it  must  be 
remembered  that  a  judgment  had  been  rendered  against  him,  justly  or 
unjustly  it  matters  not,  and  he  was  bound  to  pay  the  costs  if  he  had  any- 
thing subject  to  execution.  This  reasoning  is  on  the  basis  that  it  was 
a  real  judgment,  which  I  deny.  Any  ex  parte  statement  is  as  legal  and 
binding  as  the  act  of  the  justice  of  the  peace,  Geo.  W.  King,  who,  in 
this  instance,  has  assumed  the  function  of  the  district  judge.  His  act 
rendering  the  judgment  was  absolutely  void  and  not  binding  or  admis- 
sible for  any  purpose  because  such  was  a  forfeiture  case  and  the  district 
court  alone  has  jurisdiction  of  such  matters.  Myers  v.  State,  52  Texas 
Crim.  Rep.,  19  Texas  Ct.  Rep.,  800;  art.  8,  sec.  5  of  the  Constitution; 
and  every  case  in  which  any  appellate  court  has  had  the  matter  before  it. 

"This  court  in  Myers  v.  State,  in  a  measure  overruled  Parish  v. 
State,  48  Texas  Crim.  Rep.,  578,  89  S.  W.  Rep.,  830;  Harris  v.  State, 
50  Texas  Crim.  Rep.,  411,  97  S.  W.  Rep.,  704,  and  numerous  others 
providing  that  other  offenses  can  be  introduced  or  the  fact  of 
liquor  in  defendant's  possession  at  or  near  the  time.  But  at  the  same 
time  the  court  says  it  must  not  be  too  remote.  In  the  Myers  case,  just 
decided,  the  seizure  complained  of,  as  in  this  case,  took  place  six  weeks 
after  the  alleged  sale,  and  the  court  said  it  was  not  admissible.  In  this 
case  the  seizure  was  also  six  weeks  after  the  alleged  sale,  and  so  there 
can  be  no  controversy  about  it  being  admissible  in  point  of  time.'* 

There  are  other  matters  wliich  I  intend  discussing  but  the  foregoing. 
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reasons  are  sufficient.     I  therefore  file  my  dissent  to  the  opinion  of  the 
majority  of  the  court. 


Ex  Parte  E.  A.  White. 

No.  4282.     Decided  February  12,  190a 

Habeas  Gorpas — ^Jarlsdiction — Judgment  of  Conviction. 

Where  relator  had  been  convicted  of  a  misdemeanor  on  a  trial  in  the  county 
court,  and  appealed,  and  the  conviction  was  aflSrmed,  said  judgment  of  conviction 
was  neither  void  nor  voidable,  and  defendant  could  not  avail  himself  of  the  writ 
of  habeas  corpus. 

Appeal  from  the  County  Court  of  Jefferson.  Tried  below  before  the 
Hon.  James  A.  Harrison. 

Appeal  from  a  judgment  refusing  a  writ  of  habeas  corpus  and  re- 
manding relator  to  the  custody  of  the  sheriff. 

The  opinion  states  the  case. 

John  J.  O'Fxel,  for  relator. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

EAMSEY,  Judge. — The  relator  was  convicted  in^the  county  court  of 
Jefferson  County,  on  a  charge,  in  substance,  of  devising  and  intending 
to  secure  the  unlawful  acquisition  of  four  cords  of  wood,  the  property 
of  one  Brady,  with  the  intent  to  appropriate  same  to  his  own  use,  and 
that  he  did  unlawfully  and  fraudulently  acquire  possession  of  said 
wood  and  two  dollars  in  money,  by  false  and  fraudulent  representations, 
then  and  there  unlawfully  and  fraudulently  made  by  him  to  said  Brady ; 
the  terms  of  which  are  set  out  at  some  length  in  both  the  affidavit  and 
information  filed  against  him.  An  appeal  was  thereafter  prose- 
cuted to  this  court  and  the  judgment  of  the  county  court  of  Jefferson 
County  was  in  all  things  affirmed.  A  capias  profine  was  issued  on  this 
judgment,  as  affirmed  by  this  court,  and  the  relator  taken  into  custody 
by  the  sheriff  by  virtue  thereof.  Thereupon,  he  sued  out  a  writ  of 
habeas  corpus  and  now  seeks  his  discharge  on  the  ground  that  his 
original  arrest  and  conviction  was  without  authority  of  law  and  that 
the  original  judgment  of  the  county  court  of  Jefferson  County,  and  the 
judgment  of  this  court  affirming  same,  was  wholly  void. 

As  we  view  the  matter,  the  application  is  wholly  without  merit.  The 
relator  had  been  convicted  on  a  trial  in  the  county  court  of  Jefferson 
County  and  on  an  appeal  to  this  court  such  conviction  had  been  affirmed 
to  be  in  all  respects  legal.  The  judgment  of  conviction  was  neither  void 
nor  voidable.  It  received  the  sanction  of  this  court  and  its  legality  was 
attested  by  a  deliberate  affirmance  by  this  tribunal. 

There  is  no  merit  in  this  contention  of  this  relator  and  it  is  ordered 
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that  he  be  remanded  to  the  custody  of  the  sheriff  of  Jefferson  County, 
Texas.    Judgment  is  affirmed. 

Afiirmed, 


Bristol  Wright  v.  The  State. 

No.  4281.     Decided  February  12.  190a 

Assault  With  Intent  to  Murder— Adequate  Canse-— Husband  and  Wif  e— Innlt 
to  Female  Belative— Aggravated  Assault. 
Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed  that 
the  defendant  and  his  wife  had  separated,  which  separation  was  due  to  the  faolt 
of  the  assaulted  party,  and  about  a  month  thereafter,  defendant  incidentally  came 
up,  when  the  assaulted  party  was  guilty  of  insulting  conduct  towards  defendant's 
wife,  whereupon  defendant  became  angry  and  cut  prosecutor,  it  was  error  on 
part  of  the  court  to  charge  that  if  the  wife  of  defendant  had  abandoned  him,  that 
defendant  could  not  excuse  himself  because  of  the  insulting  conduct  of  prosecutor, 
and  the  court  should  have  charged  on  aggravated  assault. 

Appeal  from  the  District  Court  of  Jefferson.  Tried  below  before  the 
Hon.  W.  H.  Pope. 

Appeal  from  a  conviction  of  assault  with  intent  to  murder ;  penalty, 
five  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Sol  E.  Oordon,  for  appellant. — Garrett  v.  State,  36  Texas  Crim.  Bep., 
230;  36  S.  W.  Rep.,  454;  Richardson  v.  State,  28  Texas  Crim.  App.,  216. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — In  this  case  appellant  was  charged  in  the  District 
Court  of  Jefferson  County,  with  the  offense  of  assault  with  intent  to 
murder.  He  was  convicted  of  the  charge  against  him  and  his  punish- 
ment assessed  at  confinement  in  the  State  penitentiary  for  five  years. 

There  is  only  one  question  in  the  case  which  we  think  it  worth  while 
to  notice.  The  person  assaulted  was  one  Jim  Tarver.  It  seems  that 
appellant  and  his  wife  had  been  separated  for  some  few  weeks  before 
the  date  of  the  encounter  and  assault  which  is  the  subject-matter  of  the 
controversy.  That  appellant  assaulted  Tarver  is  not  denied;  that  he 
was  severely,  if  not  dangerously,  injured  is  incontestably  shown.  That 
the  assault  made  upon  Tarver  was  in  self-defense  is  not  even  remotely 
raised  in  the  record.  The  only  question  that  could  be  made  by  the 
evidence  was  as  to  whether  the  assault  was  assault,  with  intent  to  mur- 
der or  a  lesser  grade  included  in  such  charge.  The  defendant  testified 
that  the  cause  of  his  separation  from  his  wife  was  due  to  the  wiles  and 
wooings  of  the  assaulted  party.  On  this  question,  and  as  explaining  the 
circumstances  of  his  assault,  he  testifies  as  follows :  *T  separated  from 
my  wife  about  the  Ist  of  June;  the  assault  took  place  about  the  27th  day 
of  July ;  between  June  7th  and  July  27th,  we  were  living  apart,  but  my 
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wife  left  me  on  account  of  this  Jim  Tarver.  I  came  by  there  on  my  way 
home  and  when  I  got  there  I  saw  Forest  Fored  talking  to  my  wife  and 
I  grabbed  him  by  the  coat  and  pulled  him  down  and  told  him  I  did  not 
like  him  to  be  talking  to  my  wife;  and  I  went  off  a  piece,  and  when  I 
came  back  I  saw  Jim  Tarver  fooling  and  playing  with  her  and  he 
stepped  off  the  gallery  and  she  kind  of  swinged  off  on  his  neck,  and  at 
that  time  I  walked  up  and  cut  him  because  I  got  so  angry  I  could  not 
control  myself/' 

Again,  he  testifies:  "I  did  not  know  he  (Tarver)  was  there  that 
night  and  did  not  go  there  prepared  to  meet  Jim  Tarver  or  anybody 
else.  I  am  not  divorced  from  jny  wife.'*  In  this  state  of  the  record  the 
court  instructed  the  jury,  among  other  things,  as  follows :  "The  follow- 
ing is  deemed  adequate  cause:  insulting  words  or  conduct  towards  the 
wife  of  defendant,  but  if  the  wife  of  defendant  had  abandoned  him  and 
was  living  separate  and  apart  from  her  husband,  then  the  defendant  could 
not  excuse  himself  for  the  assault  because  of  any  insulting  words  or 
conduct  towards  her  by  Jim  Tarver.''  This,  as  we  believe,  was  a  clear 
invasion  of  the  province  of  the  jury.  Penal  Code  702,  subdivision  6.  It 
has  been  held,  in  Garrett  v.  State,  36  Texas  Crim.  Bep.,  230 ;  36  S.  W. 
Rep.,  454,  that  the  insulting  conduct  towards  a  female  relative  which 
will  reduce  an  assault  with  intent  to  kill  to  an  aggravated  assault  need 
not  necessarily  be  such  as  to  cause  offense  to  the  female  herself.  The 
only  thing  that  the  law  concerns  itself  with  is  the  mental  state  of  the 
accused,  having  reference  to  the  infirmities  of  human  nature  and  the 
effect  of  an  insult  to  a  female  relative  on  his  mind  and  passion.  If  it 
be  conceded  in  this  case  that  there  had  been  a  separation,  either  perma- 
nent or  temporary,  and  if  the  view  of  appellant  should  be  taken,  that 
the  separation  was  due  to  the  intervention  and  fault  of  the  assaulted 
party,  causing  the  abandonment  of  him  by  his  wife,  and  that  he  still 
loved  her ;  that  the  abandonment  was  without  his  fault,  over  his  protest 
and  a  condition  of  affairs  that  he  desired  or  sought  to  remedy,  shall 
the  court  say  that  merely  and  solely  by  reason  of  such  abandonment  that 
assaults,  insults,  endearments  or  caresses  of  his  wife,  whom  he  still  loves, 
separated  though  they  may  be,  will  not  and  does  not  affect  his  mind; 
and  that  the  mere  and  sole  fact  of  such  separation  is  to  deny  him  the 
benefit  of  the  adequate  cause,  which  the  law,  respectful  of  human  infirmi- 
ties, says  is  such  adequate  cause  ?     We  think  not,  clearly. 

There  are  other  questions  raised  by  counsel  for  appellant  in  his  brief, 
but  they  are  not  of  such  nature  as  are  likely  to  arise  on  another  trial, 
and  need  not,  therefore,  now  be  considered. 

For  the  error  discussed,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Harvey  Matlook  v.  The  State. 

No.  4261.     Decided  February  12,  1908. 

Disorderly  House— Amendment  of  Statute— Gliarge  of  Court — ^Practice  on 
Appeal — Statement  of  Pacts. 
Where  upon  appeal  from  a  conviction  of  keeping  a  disorderly  house,  the  appel- 
lant attacked  the  court's  charge,  which  instructed  the  jury  that  if  appellant 
violated  the  statute  on  the  date  alleged, 'or  within  two  years  before  the  filing  of 
the  indictment,  to  convict  defendant,  and  there  was  no  statement  of  facts,  it 
will  be  presumed  that  the  indictment  was  framed  under  the  new  law,  which 
authorized  the  conviction,  and  not  under  the  old  law,  which  was  different  and 
which  had  been  amended  by  the  new  law,  and  there  w^as  no  error. 

Appeal  from  the  County  Court  of  Dallas  County  at  Law.  Tried 
below  before  the  Hon.  W.  M.  Holland. 

Appeal  from  a  conviction  of  keeping  a  disorderly  house ;  penalty,  a  fine 
of  $200,  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Lemmon  &  Lively,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  keep- 
ing a  disorderly  house  under  the  Act  of  the  Thirtieth  Legislature. 

The  court  charged  the  jury  that,  if  they  should  find  that  appellant 
violated  the  statute  on  the  day  mentioned  or  within  two  years  before 
the  filing  of  the  pleading  in  the  case,  etc.  The  motion  for  new  trial 
attacks  this  portion  of  the  charge  as  authorizing  a  conviction  of  appel- 
lant for  acts  occurring  prior  to  the  date  when  the  law  under  which  he 
was  prosecuted  went  into  effect.  The  record  is  before  us  without  the 
evidence.  In  regard  to  this  matter  we  would  presume,  the  indictment 
being  framed  under  the  new  law,  that  the  matters  set  out  occurred  as 
charged,  in  the  absence  of  evidence  to  the  contrary.  The  facts  may 
have  shown  beyond  any  question,  or  may  have  been  in  fact  conclusive  that 
the  acts  charged  occurred  after  the  new  law  went  into  effect.  If  so, 
then  this  part  of  the  charge  authorizing  the  jury  to  convict  for  any  act 
committed  within  two  years  prior  to  the  filing  of  the  pleading,  would  not 
be  calculated  to  injure  the  accused.  If,  however,  the  acts  had  occurred 
prior  to  the  time  the  new  law  took  effect  or  was  uncertain  in  that  respect, 
the  error  would  be  unquestionably  reversible.  But  we  can  not  say,  in  the 
absence  of  the  testimony,  that  there  was  any  error  committed  in  this  con- 
nection which  would  prove  hurtful.  As  the  matter  is  presented,  we  do 
not  believe  there  is  such  error  as  requires  a  reversal. 

This  is  the  only  question  in  the  case  we  deem  of  importance.  The 
judgment  is  affirmed. 

Affirmed. 
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Jim  Haney  v.  The  State. 

No.  3987.     Decided  February  12,  1908. 

1. — ^Local  Option — ^Indictment — Correction. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  it  appeared  from  the 
record  that  the  defendant  contended  that  the  date  of  the  offense  was  subsequent  to 
the  presentment  of  the  indictment,  but  it  was  shown  by  the  record  that  said  date 
bad  l>een  corrected  by  the  drafter  of  the  indictment,  and  that  the  correction  was 
made  before  the  indictment  was  presented  and  field  in  court,  there  was  no  error. 

2. — Same— ^ury  and  Jury  Law — Continnance. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  had  inad- 
vertently discharged  the  jury  for  the  week,  and  thereafter  learned  that  defendant's 
attorney  and  the  county  attorney  had  set  defendant's  case,  whereupon  the  court, 
not  knowing  how  many  such  cases  had  been  set,  ordered  a  jury  to  be  brought  in 
for  the  remainder  of  the  week,  and  swore  the  sheriff  accordingly.  Held,  that  this 
was  not  a  ground  for  continuance,  and  there  was  no  error. 

3. — Same — Sufficiency  of  Evidence. 

Where  in  a  trial  of  a  violation  of  the  local  option  law,  there  was  testimony 
sufficiently  authorizing  the  jury  to  convict,  the  judgment  will  not  be  set  aside. 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before  the 
Hon.  George  S.  March. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  violat- 
ing the  local  option  law. 

Motion  was  made  to  quash  the  indictment,  because  it  charged  that 
the  offense  was  committed  at  a  time  subsequent  to  the  presentment  of 
the  indictment,  in  that,  it  was  returned  on  the  21st  day  of  January, 
1907,  charging  the  offense  as  having  been  committed  on  the  24th  day 
of  December,  1907,  or  about  eleven  months  after  the  indictment  was 
presented;  and  that  it  further  failed  to  allege  that  the  offense  was  com- 
mitted at  a  date  anterior  to  its  presentment.  The  bill  of  exceptions  is 
signed  with  the  statement,  that  the  witness,  Mrs.  C.  F.  Spencer  (wife  of 
the  county  attorney),  in  support  of  this  indictment,  stated,  under  oath 
in  open  court,  that  she  drew  the  indictment,  and  at  first  wrote  the  date 
complained  of,  "1907,"  but  discovered  her  error,  immediately  changed 
the  date  to  December  24,  1906,  but  did  not  erase  the  seven,  but  changed 
the  seven  into  a  six.  The  bill  is  accepted  with  this  statement  as  to 
what  the  evidence  shows  in  connection  with  it  As  thus  presented,  we 
are  of  opinion  there  is  nothing  in  this  contention.  If  the  indictment 
had  been  presented  in  court,  and  then  changed,  the  matter  would  have 
been  fatal.  We  do  not  believe  there  is  any  merit  in  this  contention. 
Vol.  52  Grim.— 35 
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When  the  case  was  called  for  trials  appellant  moved  to  continue  the 
case  because  the  jury  for  the  third  week  of  court  at  which  he  was  tried 
had  been  excused  by  the  court  without  his  knowledge  and  consent;  and 
that  the  reason  for  their  being  excused  by  the  court  is  unknown  to  him. 
The  continuance  was  refused.  The  court  states,  in  explanation  of  this 
bill,  that  at  the  time  the  case  was  called  for  trial,  defendant  made  a 
verbal  motion  for  continuance  covering  about  the  facts  stated  in  his  sub- 
sequently written  motion,  which  occurred  on  the  3rd  of  April,  and  pre- 
sented it  to  the  court  for  approval;  that  the  motion  was  not  written 
until  after  the  bill  of  exceptions  was  presented.  He  further  states,  that 
on  Monday  morning,  the  18th  day  of  March,  the  first  day  of  the  third 
week  of  that  term,  there  were  present  four  of  the  regular  jurors  for 
that  week,  and  it  appearing  to  the  court  there  were  no  cases  set  for  the 
week  requiring  a  jury,  the  court  dismissed  the  jury.  That  on  Tuesday 
morning,  the  court  for  the  first  time  learned  that  defendant's  attorney 
and  the  county  attorney  had,  without  the  knowledge  or  consent  of  the 
court,  by  agreement  set  this  case  for  trial  on  the  19th,  whereupon  the 
court  not  knowing  how  many  such  cases  had  been  similarly  arranged, 
according  to  the  provisions  of  the  statute  ordered  a  jury  to  be  brought  in 
for  the  remainder  of  the  week,  and  swore  the  sheriff  accordingly,  to 
bring  in  twelve  good  and  lawful  jurors,  which  he  did,  six  of  whom  tried 
this  case.  This  was  not  a  ground  for  continuance,  as  presented.  With- 
out restating  the  explanation  of  the  court,  which  we  suppose  to  be  cor- 
rect, as  it  was  accepted  by  appellant,  we  are  of  opinion  there  was  no 
error  in  the  ruling.  These  are  the  questions  relied  upon  for  a  reversal. 
There  was  testimony  enough  introduced  authorizing  the  jury  to  find  their 
verdict.  This  was  seriously  questioned  by  appellant  under  his  evidence, 
but  the  jury  passed  upon  the  credibility  of  the  witnesses,  and  the  weight 
to  be  given  their  testimony,  and  we  are  not  authorized  to  interfere. 

The  judgment  is  affirmed. 

Affirmed, 


Dave  Davis  v.  The  State. 

No.  40m.     Decided  February  12,  1908. 

1. — ^Looal  Option — Substitntion  of  Lost  Papers — Practice  on  Appeal — ^Affidavits. 
Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law. 
the  record  showed  clearly  and  definitely  that  the  lost  original  papers  had  been 
substituted,  the  judgment  of  the  court  substituting  these  papers  settles  that  issue, 
and  can  not  be  attacked  by  affidavits. 

2. — Same— Practice  on  Appeal — Time  for  Making  Out  Transcript. 

Where  upon  appeal  in  a  criminal  case,  motion  was  made  by  the  State  to 
dismiss  the  appeal  because  the  record  was  not  filed  within  ninety  days  as  required 
in  civil  cases,  the  same  was  not  well  taken.  The  statute  requires  that  the  clerk  of 
the  court  shall  make  up  a  transcript,  and  the  attorneys  had  no  authority  in 
the  matter. 

3. — Same — Statement  of  Pacts — Copy  of  Orders. 

Where  upon  appeal  in  a  criminal  case,  it  appeared  that  the  clerk  inserted 
orders  of  the  commissioners  court  into  the  statement  of  facts,  the  same  was  not 
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authorized,  and  there  being  nothing  to  show  that  a  local  option  election  was  held, 
the  judgment  must  be  reversed. 

Appeal  from  the  County  Court  of  Wise.  .  Tried  below  before  the  Hon. 
C.  V.  Terrell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $100,  and  sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Frank  J.  Ford,  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Jcdge. — The  record*  discloses  that  subse- 
quent to  the  term  of  court  at  which  the  conviction  occurred,  all  papers 
in  the  case  disappeared  and  could  not  be  found.  Later  on,  motion  was 
made  by  the  county  attorney  to  substitute  the  indictment  and  judgment 
with  such  other  papers  as  he  thought  requisite  to  make  a  valid 
record  to  sustain  the  conviction.  Appellant's  attorney  filed  a  motion 
to  substitute  the  statement  of  facts  and  motion  for  new  trial.  All  these 
papers  were  substituted  and  a  proper  judgment  of  the  court  entered  so 
declaring.  Notice  of  appeal  was  given  at  the  term  of  the  court  at  which 
the  conviction  occurred  so  that  the  jurisdiction  of  this  court  attached, 
the  substitution  of  all  the  papers  occurring  after  the  jurisdiction  of  this 
court  attached.  Motion  was  made  by  the  State  to  dismiss  the  appeal 
because  the  record  was  not  filed  in  ninety  days  as  required  in  civil  cases. 
This  motion  is  not  well  taken.  The  statute  requires  that  the  clerk  of 
the  court  trying  the  case  shall  make  up  a  transcript  and  forward  it  to 
this  court.  The  attorneys  in  the  case  have  no  authority  in  the  matter. 
The  duty  devolves  strictly  and  entirely  on  the  clerk,  under  the  statute, 
to  make  up  and  forward  the  transcript  to  this  court.  Such  is  not  the 
case  in  civil  cases.  There  parties  desiring  transcripts  call  upon  the 
clerk  of  the  court,  get  such  records  and  file  them  with  the  proper  ap- 
pellate court.  The  State's  motion  to  strike  the  case  from  this  docket, 
therefore,  is  not  well  taken. 

In  regard  to  the  substitution  of  the  papers,  without  going  into  a 
review  of  the  various  and  sundry  questions,  we  would  say  that  the  judg- 
ment of  the  court  shows  clearly  and  definitely  that  the  papers  were  sub- 
stituted for  the  reason  that  the  original  papers  had  disappeared  and 
could  not  be  found.  The  judgment  of  the  court  substituting  the  papers 
settles  that  issue  and  can  not  be  attacked  by  affidavits ;  and  in  fact,  none 
of  the  affidavits  undertake  to  show  that  this  was  not  done.  If  the  sub- 
stituted papers,  as  substituted,  have  been  incorrectly  copied  in  the  record, 
this  can  be  shown. 

The  statement  of  facts  copied  in  the  record  contains  the  orders  and 
decrees  in  regard  to  ordering  and  declaring  the  result,  etc.,  of  the  local 
option  election.  The  substituted  copy  did  not  contain  these  orders,  but 
had  inserted  in  said  statement  of  facts,  as  substituted,  "the  clerk  will 
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here  insert  orders  of  commissioners  court/'  The  clerk,  however,  as 
before  stated,  inserted  in  full  the  minutes  of  the  court.  This  he  was 
not  authorized  to  do.  Batcliff  v.  State,  29  Texas  Crim,  App.,  248; 
Blackshire  v.  State,  33  Texas  Crim.  Bep.,  161;  Williams  v.  State,  34 
Texas  Crim.  Bep.,  100-;  Ex  parte  Isaacs,  35  Texas  Crim.  Bep.,  80; 
Lyon  V.  State,  42  Texas  Crim.  Bep.,  506;  Ty^ell  v.  State,  44  S.  W. 
Bep.,  159 ;  Hargrove  v.  State,  76  S.  W.  Bep.,  922.  For  a  discussion  of 
this  question  see  the  cases  above  cited.  We  think  it  unnecessary  to  go 
into  a  repetition  of  the  reasons  and  the  authorities  further  than  as  cited. 

The  statement  of  facts  as  presented  fails  to  show  that  a  local  opion 
election  was  held  in  the  county,  without  which  evidence  the  judgment 
was  unauthorized. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Dick  Massie  v.  The  State. 

No.  4245.     Decided  February  12,  1908. 

1. — ^Local  Option — ^Transfer  From  District  to  County  Court — Surplusage. 

In  transferring  misdemeanor  cases  from  the  district  court  to  the  county  court, 
the  law  does  not  require  that  the  nature  -and  name  of  the  offense  charged  against 
a  defendant  be  set  out  in  the  order  of  transfer :  and  the  conclusion  and  statement 
of  the  terms  and  nature  of  the  offense  whether  accurate  or  erroneous,  is  sur- 
plusage. 

%, — Same— Sleetiong — ^Indictment — ^law  Not  Eepcalcd. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  showed 
that  there  ha^  been  successive  elections  held  in  the  same  county  for  the  purpose 
of  determining  whether  intoxicating  liquors  should  be  sold  therein,  and  that  both 
elections  resulted  in  favor  of  prohibition,  and  were  legally  held,  a  prosecution 
could  be  based  upon  the  law  by  virtue  of  the  first  election,  which  was  not  abro- 
gated by  the  second  election,  and  which  remains  the  law,  until  it  is  otherwise 
determined  by  the  people.  Overruling  Byrd  v.  State,  51  Texas  Crim.  Rep.,  639; 
19  Texas  Ct.  Rep.,  300.     Approving  Weathered  v.  State,  1  Texas  Ct.  Rep.,  655. 

Appeal  from  the  County  Court  of  Eastland.  Tried  below  before  the 
Hon.  E.  A.  Hill. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

J.  J.  Butts,  for  appellant. — Byrd  v.  State,  51  Texas  Crim.  Bep.,  539, 
19  Texas  Ct.  Bep.,  300;  Hanrick  v.  Hanrick,  61  Texas,,  696.  On  ques- 
tion of  transfer :  Mitten,  24  Texas  Crim.  App.,  346 ;  Johnson  v.  State, 
28  Texas  Crim.  App.,  562. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. — On  question 
of  transfer:  TOlison  v.  State,  35  Texas  CriuL  Bep.,  388;  Malloy  ?. 
State,  35  Texas  Crim.  Bep.,  389. 
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EAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Eastland  County  on  a  charge  of  unlawfully  selling  intoxicating  liquors  in 
violation  of  the  local  option  law. 

While  there  are  several  questions  raised  by  the  record,  there  are  only 
two  matters  that  require  attention,  both  of  which  have  been  well 
briefed  by  both  counsel  for  the  appellant  and  for  the  State.  In  the 
first  place,  it  is  contended  that  the  court  erred  in  overruling  defendant's 
motion  to  quash  the  indictment,  upon  which  this  prosecution  is  based, 
and  the  transcript  accompanying  said  indictment  and  transferring  said 
cause  from  the  district  court  to  the  county  court.  The  proposition  sub- 
mitted under  this  contention  is  as  follows,  and  clearly  raises  the  ques- 
tion relied  on:  "In  prosecution  by  indictment,  the  county  court  can 
only  acquire  jurisdiction  by  a  proper  transfer  of  the  cause  from  the 
district  court  to  the  county  court;  and  where  the  certified  copy  of  the 
order  of  the  district  court  transferring  the  cause  to  the  county  court 
and  accompanying  the  indictment,  aflBrmatively  shows  that  the  defend- 
ant stands  charged  with  no  act  for  which  a  prosecution  will  lie,  the 
indictment  should,  on  motion  to  that  effect  being  lodged  in  due  time,  be 
quashed."  We  cannot  agree  that  as  here  presented  and  in  the  light  of 
the  record  before  us  that  there  is  any  merit  in  this  contention.  We  be- 
lieve that  the  order  of  transfer  from  the  district  court  is  sufficient. 
The  certificate  recites  the  due  organization  of  the  district  court  of  East- 
land County,  the  proper  empanelment  of  tlie  grand  jury,  and  that  the 
following  proceedings  were  had  in  the  cause  of  the  State  of  Texas  v. 
Dick  Massie,  Xo.  2228:  that  is,  on  the  2Gth  day  of  January,  1907,  the 
grand  jury  came  in  open  court  in  a  body  and  presented  the  following 
indictment:  "The  State  of  Texas  v.  Dick  Massie,  file  No.  2228.''  In 
the  margin  of  the  order  of  transfer  there  is  a  statement  as  follows: 
"Offense:  violation  of  the  local  option  law:  Xo.  2228."  And  then  fol- 
lows this  language:  "Whereas,  this  26th  day  of  January,  1907,  it  ap- 
pearing to  the  court  from  an  inspection  of  the  indictment  that  this  court 
has  not  jurisdiction  of  this  case,  the  same  being  a  misdemeanor,  and 
that  the  county  court  of  Eastland  County,  Texas,  has  jurisdiction  of  the 
same,  it  is  ordered  that  the  said  case  be  and  the  same  is  transferred  to 
said  county  court  of  said  county."  The  law  does  not  require  that  the 
nature  and  name  of  the  offense  charged  against  a  defendant  be  set  out 
in  the  order  of  transfer.  See  Tillison  v.  State,  35  Texas  Crira.  Rep., 
388;  and  Malloy  v.  State,  35  Texas  Crim.  Rep.,  389.  We  hold  that  the 
conclusion  and  statement  of  the  terms  and  nature  of  the  offense,  whether 
accurate  or  erroneous,  is  surplusage. 

The  other  question,  well  raised  and  well  presented,  is  to  the  effect,  in 
substance,  that  where  the  record  shows  that  there  had  been  successive 
elections  held  in  the  same  county  for  the  purpose  of  determining  whether 
intoxicating  liquors  shall  be  sold  therein,  and  both  elections  resulted  in 
favor  of  prohibiting  the  sale  of  intoxicating  liquors  in  such  county,  and 
both  elections  being  legally  held,  a  prosecution  for  the  sale  of  intoxicat- 
ing liquors  in  such  county  should  bo  alleged  to  have  boon  in  violation 
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of  the  law  put  into  effect  by  the  later  election,  and  that  the  legal  effect 
of  the  later  election  is  to  abrogate  the  said  first  election.  In  support  of 
this  proposition,  the  following  statement  is  made  by  counsel  for  appel- 
lant in  his  brief,  which  is  substantially  correct:  "The  indictment  alleges 
that,  on  or  about  the  15th  day  of  October,  1901,  in  the  county  of  East- 
land, and  State  of  Texas,  an  election  was  held  in  accordance  with  the 
laws  of  this  State  and  under  authority  of  an  order  of  the  commissioners 
court  of  Eastland  County  theretofore  duly  made  and  published  to  de- 
termine whether  the  sale  of  intoxicating  liquors  should  be  prohibited  in 
said  county;  that  the  election  had  resulted  in  favor  of  prohibiting  the 
sale  of  intoxicating  liquors  in  the  county;  that  the  result  was  declared 
by  the  county  commissioners  court;  and  that  such  order  so  declaring 
the  result  of  the  election  was  published  four  successive  weeks  prior  to 
the  21st  day  of  April,  1902.  In  his  motion  to  quash  the  indictment, 
appellant  set  up  the  facts  that,  subsequent  to  October,  1901,  and  on 
the  27th  day  of  November,  1903,  an  election  was,  in  all  things,  lawfully 
held  in  said  county  in  pursuance  to  an  order  of  the  county  commissioners 
court  of  Eastland  County,  for  the  purpose  of  determining  whether  the 
sale  of  intoxicating  liquors  should  be  prohibited  in  said  county;  that  at 
said  election,  the  qualified  voters  of  said  county  determined  that  the  sale 
of  intoxicating  liquors  should  be  prohibited  therein;  that  the  county 
commissioners  court  subsequently  passed  an  order  declaring  the  result 
of  said  election  and  prohibiting  the  sale  of  intoxicating  liquors  in  said 
county,  which  said  order  was  duly  published  in  a  newspaper  in  Eastland 
County  by  the  county  judge  prior  to  the  9th  day  of  January,  1904,  and 
attached  certified  copies  of  the  order  of  the  county  commissioners  court 
ordering  said  election;  the  order  declaring  the  result  thereof  and  pro- 
hibiting the  sale  of  intoxicating  liquors  in  the  county,  and  the  certificate 
of  the  county  judge  showing  due  and  proper  publication  of  such  order.'' 
To  sustain  this  contention  appellant  refers  to  the  case  of  Byrd  v.  State, 
51  Texas  Crim.  Bep.,  539;  19  Texas  Ct.  Rep.,  300;  103  S.  W.  Rep.,  863. 
It  is  clear  that  appellant's  contention  is  supported  by  the  Byrd  case. 
The  contrary  of  this,  however,  is  held  in  effect,  in  the  case  of  Weathered 
V.  State,  1  Texas  Ct.  Rep.,  655.  We  do  not  believe  that  the  Byrd  case 
as  far  as  it  relates  to  this  matter,  is  supported  by  authority  or  sound  in 
reason.  It  is  our  belief  and  we  hold  that  where  an  election  has -once 
been  legally  held  in  any  county  in  this  State,  and  by  said  election  the 
sale  of  intoxicating  liquors  is  prohibited,  and  the  result  has  been  legally 
ascertained  and  legally  published,  that  it  stands  the  law  in  said  county 
throughout  all  the  "syllables  of  recorded  time,"  until  and  unless  in 
another  election  legally  held,  the  electorate  of  such  county  shall  other- 
wise determine;  and  that  an  indictment  began  and  prosecuted  under 
such  original  legal  election,  when  supported  by  the  evidence,  should,  by 
all  the  courts,  be  sustained.  It  is  in  effect  the  express  provision  of  the 
law  that  when  a  county  shall  have  prohibited  the  sale  of  intoxicating 
liquors,  that  no  election  may  thereafter  be  held  in  said  county  for  two 
years;  aiifl,  whether  hold  or  not  held,  no  provision  is  made  to  abrogate 
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or  nullify  the  declared  will  of  the  voters  until  thov  themselves  shall,  in 
the  manner  and  form  and  subject  to  the  regulations  prescribed  by  law, 
have  registered  a  different  wish  and  will.  It  is  said  in  the  Byrd  case 
that  it  is  a  question  of  pleading.  We  think  it  not  only  a  question  of 
pleading  but  it  is  a  rule  of  right.  It  is,  of  course,  to  be  regretted  that 
there  should  in  so  short  a  time  be  so  radical  a  change  in  the  decisions 
of  this  court  on  a  matter  of  thife  kind,  but  in  our  view  of  the  law, 
whether  we  think  prohibition  right  or  whether  we  think  it  wrong,  it 
ought  to  be  the  law  and  is  the  law,  that  a  person  guilty  of  violating  the 
will  of  the  people  so  enacted  into  law  ought  to  be  held  under  any  election 
legally  pntting  prohibition  in  force. 

Finding  no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 


Albert  Watson  v.  The  State. 

No.  4207.     Decided  February  12,  1908. 

Local  Option — ^Information — ^Publication. 

In  a  prosecution  for  a  violation  of  the  local  option  law,  an  information  which 
charged  that  the  commissioners  court  of  said  county  had  duly  made,  passed  and 
entered  its  order  declaring  the  result  of  such  election  and  prohibiting  the  sale  of 
intoxicating  liquor  within  said  county  as  required  by  law,  and  had  caused  said 
order  to  be  published  in  the  manner  and  form,  and  for  the  length  of  time 
required  by  law,  was  sufficient.  Approving  Key  v.  State,  37  Texas  Crim.  Rep.,  77. 
Distinguishing  Carnes  v,  State,  50  Texas  Crim.  Rep.,  282;  Smith  v.  State,  51 
Texas  Crim.  Rep.,  441 ;  and  Haughman  v.  State,  49  Texas  Crim.  Rep.,  33. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  the 
Hon.  J.  W.  Hassell. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $60  and  thirty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Smith  &  Wall,  for  appellant. — Citing  Carnes  v.  State,  50  Texas  Crim. 
Rep.,  282,  and  cases  cited  in  the  opinion. 

F. «/.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Grayson  County  for  violation  of  the  local  option  law,  and  his  punish- 
ment assessed  at  a  fine  of  $60  and  thirty  days  imprisonment  in  the 
county  jail. 

The  only  question  of  importance  urged  as  a  ground  for  reversal  is 
that  the  complaint  and  information  filed  in  the  case  charged  no  offense 
against  the  law.  To  support  this  contention  the  authority  of  Carnes  t. 
State,  50  Texas  Crim.  Rep.,  282,  99  S.  W.  Rep.,  98,  is  invoked.  The 
decision  in  that  case  was  rendered  by  a  divided  court.     Whatever  may  be 
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thought  of  the  correctness  of  the  decision  then  rendered,  it  is  not  believed 
it  should  be  extended  beyond  the  express  holding  of  the  opinion  in  that 
case.  We  think  the  present  case  is  clearly  distinguishable  from  the 
Games  case.  Article  3391,  Sayles'  Revised  Statutes,  provides,  in  effect, 
that  the  order  of  the  court  declaring  the  result  of  a  prohibition  election 
and  prohibiting  the  sale  of  such  liquors  shall  be  published  for  four  suc- 
cessive weeks  in  some  newspaper  published  in  the  county  wherein  such 
election  has  been  held,  which  newspaper  shall  be  selected  by  the  county 
judge  for  that  purpose;  or  if  there  be  no  newspaper  published  in  the 
county,  then  the  county  judge  shall  cause  publication  to  be  made  by 
posting  copies  of  said  order  at  three  public  places  within  the  prescribed 
limits  for  the  aforesaid  length  of  time.  In  the  Games  case  the  informa- 
tion charged  that,  after  the  order  of  the  commissioners  court  was  en- 
tered prohibiting  the  sale  of  intoxicating  liquors,  that  "thereupon  the 
commissioners  court  of  said  county  did  pass  and  publish  an  order  declar- 
ing the  result  of  said  election  and  prohibiting  the  sale  of  intoxicating  li- 
quors in  said  county.^*  The  objection  was  made  in  that  case,  "that  the 
law  requires  the  county  judge  to  make  publication  of  the  result  of  such 
election  in  a  newspaper  selected  by  him,  or  shall  cause  the  same  to  be 
published  by  posting  copies  of  said  order  in  three  public  places.'*  It  is 
declared  in  that  case  that  the  law  makes  it  incumbent  upon  the  county 
judge  to  attend  to  these  matters,  and  that  it  was  his  duty,  under  the  di- 
rection of  the  statute,  and  not  by  an  order  of  the  commissioners 
court.  It  will  be  seen,  therefore,  in  the  Games  case,  that  there 
was  an  affirmative  and  express  allegation  in  the  indictment  that 
the  commissioners  court  did  pass  and  publish  the  order  declaring 
the  result,  and  the  indictment  was  held  invalid  because  this  duty 
was  imposed  by  law  on  the  county  judge.  The  information  in  this 
case  charges  that  "the  commissioners  court  of  said  county  had  duly 
made,  passed  and  entered  its  order  declaring  the  result  of  such  election 
and  prohibiting  the  sale  of  intoxicating  liquors  within  said  county  as 
required  by  law,  and  had  caused  said  order  to  be  published  in  the  man- 
ner and  form  and  for  the  length  of  time  required  by  law.'*  It  was  held 
by  this  court  in  the  case  of  Key  v.  State,  37  Texas  Grim.  Rep.,  77,  that 
an  information  which  charged  that  "said  sale  was  made  after  the  quali- 
fied voters  of  said  county  had,  at  a  legal  election  held  for  that  purpose 
in  accordance  with  law,  determined,  that  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  said  county,'*  was  a  sufficient  averment  that  the 
election  was  a  legal  election  and  that  same  was  had  in  pursuance  of  the 
necessary  requisites  pertaining  thereto.  The  effect  of  the  allegation  in 
this  case  is  that  the  order  required  to  be  published  had  been  published 
in  the  manner  and  form  and  for  the  length  of  time  required  by  law. 
The  additional  allegation  that  such  publication  was  caused  to  be  made 
by  the  commissioners  court  does  not,  in  our  opinion,  invalidate  same. 
We,  therefore,  overrule  the  assignment. 

There  being  no  error,  as  we  believe,  in  the  record,  the  judgment  of 
the  court  below  is  affirmed.  Affirmed. 
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on  rehearing. 

February  12,  1908. 

RAMSEY,  Judge. — This  judgment  was  aflBrmed  at  the  present  term 
of  this  court  in  an  opinion  holding  that  the  complaint  and  information 
filed  herein  charged  an  offense  against  the  laws  of  the  State.     Appellant 
has  filed  an  argument  on  the  motion  contending  that  the  complaint 
and  information  in  the  case  charged  no  offense  against  the  law,  and 
that  the  distinction  sought  to  be  drawn  between  this  case  and  the  case 
of  Games  v.   State,  50   Texas  Grim.  Bep.,  282,  99   S.  W.  Bep.,  98, 
rests  upon  no  substantial  difference.     Attention  is  also  called  to  the 
fact  that  in  the  case  of  Smith  v.  State,  51   Texas  Grim.  Bep.,  441, 
100  S.  W.  Bep.,  953,  the  precise  allegation  involved  in  the  complaint  and 
information  in  this  case  was  reviewed  by  the  court  in  that  case,  and  it 
was  held  that  it  charged  no  offense ;  and  that  a  similar  ruling  in  respect 
to  an  information  identical  with  the  one  in  question  was  likewige  held  de- 
fective and  the  prosecution  dismissed  in  the  case  of  Baughman  v.  State, 
49  Texas  Grim.  Bep.,  33,  99  S.  W.  Bep.,  1165.    An  examination  of  the 
cases  shows  that  this  contention  and  statement  of  appellant's  counsel  is  in 
all  respects  justified  by  the  record.    However,  we  see  no  occasion  to  recede 
from  our  opinion  and  position  in  this  case.     Attention  was  called  in  the 
original  opinion  to  the  fact  that  the  initial  case.  Games  v.  State,  supra, 
was  rendered  by  a  divided  court.     In  that  case,  as  the  record  shows, 
Judge  Brooks  dissented  in  an  opinion  of  some  length,  in  which  his  dis- 
agreement with  the  other  members  of  the  court  was  both  pronounced 
and  definite.     In  the  later  cases  cited :  that  is,  in  Baughman  v.  State,  and 
in    Smith    v.    State,    and    probably    other    cases,    without    discussion, 
and  apparently  without  the  difference  in  the  indictments  being  very 
distinctly  noted,  they  were  assumed  to  have  been  brought  within  the 
principle  laid  down  in  the  Games  case.     We  do  not  believe,  however, 
on  principle,  that  they  are  governed  by  the  decision  in  the  Games  case. 
As  stated  in  the  original  opinion,  it  has  been  held,  from  the  days  of 
Key  V.   State,  37  Texas  Grim.  Bep.,  77,  that  an  information  which 
charged  that  "said  sale  was  made  after  the   qualified  voters  of  said 
county  had,  at  a  legal  election  held  for  that  purpose  in  accordance  with 
law,  determined  that  the  sale  of  intoxicating  liquors  should  be  prohib- 
ited in  said  county,"  was  not  only  a  sufficient  averment  that  the  election 
was  a  legal  election,  but  that  same  was  had  in  pursuance  of  the  necessary 
requisites  pertaining  thereto.     Now,  even  if  it  be  conceded,  as  held  in 
the  Games  case,  that  an  information  is  bad,  which,  in  direct  and  un- 
equivocal terms,  avers  that  the  publication  of  the  result  has  been  made 
by  the  commissioners  court,  for  the  reason  that  the  law  provides  that  the 
county  judge  shall  make  such  publication,  it  cannot,  we  think,  in  fair- 
ness, be  claimed  that  where  the  allegation  is  that  the  commissioners 
court  had  caused  the  order  to  be  published,  in  the  manner  and  form  and 
for  the  length  of  time  required  by  law,  would  have  the  same  effect.     If 
in  truth  publication  of  the  result  was  made  in  the  manner  and  for  the 
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length  of  time  required  by  law,  it  is  immaterial  who  caused  it  to  be 
done.  This  is  but  another  way  of  saying  that  the  publication  was  such 
publication  as  the  law  required,  and  whether  it  was  caused  to  be  done 
by  the  commissioners  court,  by  their  sanction,  at  their  solicitation,  or 
over  their  protest,  is  utterly  and  absolutely  immaterial  and  inconse- 
quential. It  is  not  denied  that  there  is  some,  if  not  great  uncertainty 
and  possible  contradiction  in  the  great  number  of  decisions  of  this  court 
touching  these  technical  questions  of  pleading  and  form,  which  have 
been  thrust  upon  it  by  shrewd  and  ingenuous  counsel;  but  in  this  case, 
as  in  other  similar  cases  heretofore  pending  and  now  pending  before 
this  court,  we  have  no  doubt,  after  the  most  mature  and  patient  consid- 
eration of  all  the  cases,  that  the  opinion  rendered  and  here  again  re- 
affirmed in  this  case,  is,  and  ought  to  be  the  law  in  respect  to  the 
matter  raised.    So  believing,  the  motion  for  rehearing  is  overruled. 

Overruled. 


W.  P.  Johnson  v.  The  State. 

No.  4028.     Decided  February  12,  190a 

Local  Option — ^Insnfflcienoy  of  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  failed 
to  connect  defendant  with  a  sale  of  the  whisky  with  that  degree  of  certainty  that 
excludes  every  other  reasonable  hypothesis  than  the  gruilt  of  defendant,  the  con- 
viction could  not  be  sustained. 

Appeal  from  the  County  Court  of  Denton.  Tried  below  before  the 
Hon.  Lee  Zumwalt. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Owsley  &  Sullivan,  for  appellant. — ^W'olfe  v.  State,  85  S.  W.  Bep.,  8; 
Farmer  v.  State,  50  S.  W.  Eep.,  347;  Henderson  v.  State,  37  Texas 
Crim.  Bep.,  79 ;  38  S.  W.  Bep.,  617. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — This  is  a  conviction  for  violating  the  local  option 
law. 

The  only  question  in  this  record  we  deem  necessary  to  review  is  the 
evidence.  We  do  not  think  same  is  sufficient.  It  does  not  connect  the 
defendant  with  the  sale  of  the  whisky  with  that  degree  of  certainty  that 
excludes  every  other  reasonable  hypothesis  than  the  guilt  of  appellant. 
The  facts  in  substance  show  that  the  prosecuting  witness  placed  some 
money  on  a  buggy  seat  upon  which  appellant  alone,  was  sitting;  that  he 
rode  oflE  with  same.  Subsequently  prosecutor  went  to  a  wagon-yard  and 
there  drank  some  whisky  with  two  parties  that  had  previously  furnished 
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him  the  money  to  pay  for  whisky.  He  does  not  swear  that  defendant 
delivered  the  whisky  but  saw  the  defendant  riding  out  of  the  wagon- 
yard  as  he  entered  same^  having  in  his  buggy  a  bottle  encased  in  a 
paper  box  similar  to  the  paper  box  surrounding  the  bottle  in  which  the 
whisky  was  contained  that  the  parties  gave  prosecutor.  Witness  fur- 
ther testified  that  whisky  is  usually  shipped  surrounded  with  some  kind 
of  paper  covering,  or  box  similar  to  that  he  saw  surrounding  the  bottle 
out  of  which  he  drank,  and  also  similar  to  that  which  he  saw  in  appel- 
lant's buggy ;  but  he  swears  that  appellant  did  not  sell  the  whisky  to  him, 
as  stated.  We  do  not  think  it  shows  that  appellant  sold  the  whisky  to 
prosecutor. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Plbtchbr  Clay  v.  The   State. 

No.  4071.     Decided  February  14,  1908. 

1. — ^Perjury — ^Words  and  Phrases — Chargre  of  Court — Deliberately. 

Upon  trial  for  perjury  where  the  court  chargred  that  if  tiie  jury  found  from 
the  evidence  that  defendant  made  througrh  inadvertence,  or  under  agitation,  or 
by  mistake  the  statement  upon  which  the  perjury  was  predicated  to  find  him  not 
guilty,  there  was  no  error  in  not  specifically  defining  the  word  "deliberately." 

2. — Same — Charge  of  Court — Oath. 

Upon  trial  of  perjury  where  the  court  charged  that  if  the  officer  did  not  admin- 
ister an  oath  to  the  defendant  on  the  occasion  when  the  defendant  is  alleged  to 
have  made  the  false  statement  to  acquit  the  defendant,  there  was  no  error. 

8. — Same— Charfire  of  Court — ^Burden  of  Proof — ^Date  of  Offense. 

Where  upon  trial  for  perjury,  where  the  court  charged  that  if  the  jury  found 
and  believed  from  the  evidence  that  the  game  or  games  of  cards  upon  which  this 
perjury  was  based,  were  played  at  a  different  time  than  that  alleged  in  the  in- 
dictment, to  acquit,  there  was  no  error. 

4. — Same — Oath  Administered. 

Where  upon  trial  for  perjury,  the  same  was  based  on  the  following  oath: 
"Do  you  solemnly  swear  that  you  will  true  and  correct  answers  make  to  all  such 
questions  as  may  be  propounded  to  you  on  this  occasion,  to  be  the  truth  concerning 
the  penal  laws  of  Texas,  so  help  you  God,"  the  same  sufficiently  complied  with 
the  statute. 

5. — Same— Charcre  of  Court— Wilfully. 

Upon  trial  for  perjury,  where  the  court  charged  in  defining  the  term  "wilfully," 
that  it  meant  that  the  act  of  the  defendant  was  done  with  an  evil  intent,  or  with- 
out reasonable  grounds  to  believe  the  act  to  be  lawful,  the  definition  was  correct. 

6. — Same — Evidence — Oath  Administered. 

Upon  trial  for  perjury,  there  was  no  error  in  permitting  a  State's  witness  to 
testify  that  the  defendant  was  sworn  by  the  officer  and  the  oath  administered 
to  him. 

7. — Same — ^Indictment — Questions  Propounded. 

Where  in  a  prosecution  of  perjury,  the  indictment  alleged  that  the  defendant 
testified  with  reference  to  a  game  of  cards  at  a  place  not  then  and  there  a  private 
residence,  occupied  by  a  family,  alleging?  time  and  venue,  it  was  sufficient,  without 
setting  forth  the  questions  propounded  to  the  witness  as  to  time  nnd  place. 
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8. — Same— Jiutiee  of  the  Peace — ^Adminiitering  Oath. 

Upon  trial  for  perjury,  there  was  no  merit  in  the  objection  that  the  justice  of 
the  peace  had  no  authority  to  administer  the  oath  upon  which  the  perjury  was 
based,  or  that  the  same  was  not  in  writing. 

9. — Same — ^Evidenoe— Declarations  of  Defendant — Grand  Jury. 

Upon  trial  for  perjury  there  was  no  error  in  admitting  the  declarations  ot 
defendant  made  after  he  had  been  before  the  grand  jury,  to  the  effect  that  he  and 
other  parties  would  have  to  pay  a  fine  for  playing  cards,  and  was  not  a  revelation 
of  the  secrets  of  the  grand  jury. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  the 
Hon.  J.  M.  Pearson. 

Appeal  from  a  conviction  of  perjury ;  penalty,  two  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

Abemathy  &  Mangum,  for  appellant. — On  charge  of  court  in  not  de- 
fining the  term  "deliberately*':  Holt  v.  State,  48  Texas  Crim.  Sep., 
559;  14  Texas  Ct.  Bep.,  8;  Mahan  v.  State,  9  Texas  Ct.  Rep.,  749. 
On  question  of  oath  administered:  Powell  v.  State,  28  Texas,  627. 
On  question  of  variance  as  to  time  the  alleged  game  of  cards  was 
played:  Stanley  v.  State,  48  Texas  Crim.  Bep.,  565;  14  Texas  Ct 
Bep.,  5;  Bay  v.  State,  48  Texas  Crinu  Bep.,  122;  14  Texas  Ct.  Bep., 
759;  Buller  v.  State,  33  Texas  Crim.  Bep.,  551;  Cravey  v.  State,  33 
Texas  Crim.  Bep.,  557.  On  question  of  indictment:  McDonald  v. 
State,  47  Texas  Crim.  Bep.,  227;  ffiggins  v.  State,  50  Texas  Grim. 
Bep.,  433. 

F.  J.  McCord,  Assistant  Attorney-General,  and  Oeorge  P.  Brown, 
County  Attorney,  and  John  Doyle,  Assistant,  for  the  State. — On  ques- 
tion of  charge  of  court  on  term  "deliberately^' :  Steher  v.  State,  4  S.  W. 
Bep.,  80.  On  charge  of  court  in  the  event  defendant  was  not  sworn: 
Nowlen  v.  State,  33  Texas  Crim.  Bep.,  141.  On  question  of  indictment: 
Foreman  v.  State,  85  S.  W.  Bep.,  809 ;  McDonald  v.  State,  47  Texas 
Crim.  Bep.,  227 ;  84  S.  W.  Bep.,  596 ;  Bailey  v.  State,  41  Texas  Crim. 
Bep.,  141;  53  S.  W.  Bep.,  117;  Stanley  v.  State,  74  S.  W.  Bep.,  318; 
Teague  v.  State,  51  Texas  Crim.  Bep.,  5*23 ;  100  S.  W.  Bep.,  401. 

BBOOKS,  Judge. — Appellant  was  convicted  of  perjury,  and  his  pun- 
ishment assessed  at  two  years  confinement  in  the  penitentiary. 

Appellant's  first  ground  of  his  motion  for  a  new  trial  is,  that  the 
court  erred  in  failing  to  define  to  the  jury  the  meaning  of  the  term 
"deliberately.^*  TTie  court  did  tell  the  jury,  however,  that  if  they  found 
from  the  evidence  that  he  made  through  inadvertence  or  under  agitation 
or  by  mistake  the  statement  upon  which  the  perjury  is  predicated,  to 
find  him  not  guilty.  Furthermore,  the  charge  says  a  false  statement 
made  through  inadvertence  or  under  agitation  or  by  mistake  is  not 
perjury.  We  think  these  sections  of  the  charge  cited  cover  appellant's 
complaint,  and  there  was  no  error  in  not  speciallv  defining  the  word 
**doliberatelv.'* 
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Appellant  further  objects  to  this  charge  of  the  court :  *'0n  the  other 
hand,  if  you  find  and  believe  from  the  evidence  that  the  justice  of  the 
peace,  J.  W.  Nichols,  did  not  administer  an  oath  to  the  defendant  on 
the  occasion  when  the  defendant  is  alleged  to  have  made  the  false  state- 
ments then  you  will  acquit  the  defendant*'  Clearly  appellant  cannot 
complain  of  this  charge.  The  court,  after  charging  that  if  he  was 
sworn  and  made  the  false  statements  set  up  in  the  indictment,  it  would 
be  perjury,  and  certainly  it  was  correct  to  charge  the  converse  if  he  did 
not  do  so  he  would  not  be  guilty. 

The  fourth  assignment  of  error  complains  that  the  court  erred  in 
charging  the  jury  that  "if  they  found  and  believed  from  the  evidence 
that  the  defendant  saw  a  game  of  cards  played,  or  engaged  in  a 
game  of  cards  with  John  Powell,  John  Lyon  and  Pete  Wilcoxson,  in 
Collin  County,  Texas,  but  you  further  find  and  beliecve  from  the 
evidence  that  the  game  or  games  were  played  at  a  different  time 
than  on  and  about  the  15th  day  of  September,  1906,  then  you  will 
acquit  the  defendant,**  for  the  reason  that  said  charge  placed  the  burden 
upon  the  defendant  to  prove  that  the  playing  was  at  a  different  time 
other  than  that  alleged  in  the  indictment.  We  do  not  believe  there  is 
any  merit  in  this  position.  Certainly,  if  he  played  at  another  time  than 
that  alleged  in  the  indictment,  he  would  not  be  guilty. 

The  oath  administered  to  appellant  was,  as  follows:  *TDo  you  sol- 
emnly swear  that  you  will  true  and  correct  answers  make  to  all  such 
questions  as  may  be  propounded  to  you  by  the  court  on  this  occasion,  to 
be  the  truth,  concerning  the  penal  laws  of  Texas,  so  help  you  God?** 
Appellant  insists  that  this  oath  is  not  a  legal  oath,  since  the  only  author- 
ity that  said  officer  had,  if  any,  was  to  swear  and  examine  the  defendant 
with  reference  to  violations  of  the  penal  laws  of  Texas.  We  under- 
stand the  oath  covers  the  very  question  that  appellant  insists  the  court 
could  inquire  into.  The  statute  does  not  define  any  form  of  oath,  and 
we  see  no  legal  objection  to  the  one  here  administered.  The  justice 
might  have  added,  touching  violations  of  the  penal  laws  of  the  State 
of  Texas;  but  when  he  said  concerning  the  penal  laws  of  the  State 
of  Texas,  we  think  it  aptly  carried  the  idea  that  he  intended  to  convey. 

The  sixth  assignment  of  error  complains  the  court  erred  in  defining 

the  term  "wilfully**  wherein  he  charged  that  it  meant  that  the  act  of 

.the   defendant   was  done  with   an   evil  intent  or   without   reasonable 

grounds  to  believe  the  act  to  be  lawful.    We  hold  that  the  charge  of 

the  court  was  correct. 

TTiere  was  no  error  in  the  court  permitting  Ed  Blakeman  to  testify 
that  the  defendant  was  sworn  by  the  justice  of  the  peace  and  the  oath 
administered  to  him. 

Appellant  filed  a  motion  to  quash  the  indictment  for  the  reason  that 
same  was  insufficient,  in  that  it  did  not  show  the  questions  put  to  the 
witness,  and  that  same  were  so  made  as  to  direct  his  attention  to  a  partic- 
ular time  and  place,  and  was  to  call  his  attention  to  a  transaction  being 
investigated.     The  indictment  alleges  that  defendant  testified  with  ref* 
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erence  to  a  game  of  cards  at  a  place  not  then  and  there  a  private  resi- 
dence occupied  by  a  family  on  and  about  the  15th  day  of  September, 
1906,  in  Collin  Count} .  We  think  the  indictment  is  valid.  It  is  often 
impossible  to  state  the  exact  date  of  a  month  that  a  game  of  cards  was 
played,  and  it  sufficiently  alleges  that  the  game  of  cards  was  played  with 
each  other,  since  it  states  that  he  played  with  certain  parties. 

There  is  nothing  in  appellant's  contention  that  the  justice  of  the 
peace  had  no  authority  to  administer  the  oath.  The  statute  expressly 
authorizes  it ;  nor  is  there  any  merit  in  the  contention  that  the  statement 
was  not  reduced  to  writing. 

Bill  of  exceptions  No.  3  shows  the  State's  witness  John  Powell  was 
asked  the  following  question:  "Do  you  remember  the  occasion  when 
the  defendant  was  before  the  grand  jury?  A.  Yes.  Q.  Well,  after 
he  had  been  up  here  before  the  grand  jury,  did  you  and  him  have 
anything  to  say,  or  he  to  you  about  that  game  ?"  Here  counsel  objected 
to  the  question  as  a  collateral  oifense  and  not  admissible,  and  hearsay, 
and  because  it  is  not  admissible  to  prove  other  charges  and  offense, 
which  objection  was  overruled.  Then  the  witness  was  asked  the  ques- 
tion, "When  was  it  you  saw  Mr.  Clay  after  he  had  been  up  before  the 
grand  jury.^  A.  I  saw  him  on  Thursday  night  at  the  Woodmen 
Hall.  Q.  Was  there  not  anything  said  there  by  him  to  you  about 
this  game  at  the  time  Mr.  Panel  came  down  there  and  you  all  run  off? 
A.  Yes,  he  (meaning  Clay)  told  me  that  we  would  all  have  to  pay  a 
fine,  that  it  had  done  been  given  away  on  us,  and  I  asked  him  what  made 
him  do  it,  and  he  said  that  he  had  it  to  do,  for  there  had  been  some 
one  up  there,  and  had  done  turned  it  in."  This  testimony  was  clearly  ad- 
missible and  is  not  a  revelation  of  the  secrets  of  a  grand  jury. 

We  have  examined  all  of  appellant's  assignments*  of  error,  together 
with  those  above  discussed,  and  we  find  no  error  in  this  record.  The 
evidence  clearly  supports  the  verdict  and  the  judgment  is  affirmed. 

Affirmed. 


Jake  Myers  v.  The  State. 

No.  4063.     Decided  February  19,  1908. 

Local  Option — ^Evidence — Search  and  Seizure — Contemporaneous  Transactions. 

Upon  trial  for  a  violation  of  the  local  option  law,  the  State  introduced  testimony 
of  a  seizure  under  a  search  warrant  of  a  quantity  of  intoxicating  liquors  in  the 
possession  of  defendant,  some  six  weeks  after  the  alleged  sale  for  which  defendant 
was  being  tried.  Held,  that  the  contemporaneous  possession  of  intoxicating 
liquors  by  defendant  is  admissible  in  evidence  where  he  is  being  prosecuted  for 
the  sale  of  intoxicating  liquors  in  violation  of  the  local  option  law;  however, 
this  testimony  did  not  show  reasonably  contemporaneous  possession,  and  its  ad- 
mission was  reversible  error.  Overruling  Parish  v.  State,  48  Texas  Crim.  Rep., 
.578;  Harris  v.  State,  50  Tex.  Crim.  Rep.,  411,  97  S.  W.  Rep.,  704;  Harris  v. 
State,  100  S.  W.  Rep.,  920.    Davidson,  Presiding  Judge,  dissenting. 

Appeal  from  the  County  Court  of  Fannin.  Tried  below  before  the 
Hon.  H.  A.  Cunningham. 
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Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in. the  county  jail. 
The  opinion  states  the  case. 

McOrady  &  McMahon,  for  appellant. — On  question  of  admitting  evi- 
dence of  seizure,  etc. :  Caines  v.  State,  51  Texas  Crim.  Rep.,  437 ;  103 
S.  W.  Bep.,  403,  and  cases  cited  in  opinion. 

F.  J.  McGord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  violating  the  local 
option  law,  his  punishment  being  assessed  at  $25  fine  and  twenty  days 
in  the  county  jail. 

We  do  not  deem  it  necessary  to  pass  upon  but  one  question,  and  that 
is  presented  by  bills  of  exception  Nos.  3  and  4.  Bill  No.  3  shows  that 
the  State  was  permitted,  over  appellant's  objection,  to  prove  by  the 
witness  Tom  Adams,  the  following  facts:  '^Some  time  this  year,  I 
don't  remember  just  when,  the  officers  came  to  defendant's  place  of 
business  and  seized,  under  a  search  warrant,  forty-three  quarts  of 
whisky  and  about  one  thousand  bottles  of  frosty,  some  labeled  and 
some  unlabeled.  Defendant  replevied  the  goods  and  got  them  back.  I 
was  working  for  the  defendant  at  the  time,  selling  frosty  and  other  soft 
drinks  but  did  not  sell  whisky,  and  knew  nothing  about  the  whisky 
being  there.  It  was  in  another  room,  and  I  had  no  access  to  it."  Ap- 
pellant objected  to  this  testimony  on  the  ground  that  same  was  irrele- 
vant and  immaterial;  and  calculated  to  prejudice  the  jury  against  the 
defendant,  throws  no  light  on  the  transaction,  was  not  shown  to  have 
been  at  or  about  the  time  of  this  alleged  sale,  and  did  not  prove  that 
witness  had  or  kept  whisky  at  the  time  of  the  sale  alleged  to  have  been 
made ;  did  not  prove  any  system  but  was  evidence  tending  to  show  other 
violations  of  the  law,  and  in  no  way  connected  with  this  transaction. 
The  bill  is  approved  with  this  statement  by  the  court :  "  Evidence  had 
been  submitted  by  defendant  to  the  effect  that  he  was  the  purchaser 
instead  of  the  seller  of  the  whisky  in  question,  and  evidence  complained 
of  was  admissible  for  what  it  was  worth  as  tending  to  show  the  falsity  of 
defendant's  defense,  and  was  admitted  for  that  purpose  only." 

Bill  of  exceptions  No.  4  shows  that  State's  counsel  on  cross-examina- 
tion of  appellant,  over  his  objection,  proved  by  appellant,  the  following : 
"About  six  weeks  after  this  sale  is  alleged  to  have  been  made,  about  the 
middle  of  May  this  year,  the  officers  came  to  my  place  of  business  and 
seized  forty-three  quarts  of  whisky  and  about  one  thousand  bottles  of 
frosty,  some  labeled  and  some  unlabeled.  I  gave  a  replevy  bond  and 
got  them  back.  Such  whisky  and  all  of  the  unlabeled  frosty  was  con- 
demned by  the  justice  and  county  courts  as  a  nuisance  and  the  State 
secured  judgment  against  me  and  my  sureties  for  the  amount  of  the 
goods  and  the  fees  allowed  the  officers  and  costs.  I  appealed  the  case 
to  the  Court  of  Civil  Appeals,  and  it  is  now  pending  in  the  higher 
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court."  To  this  last  testimony  appellant  objected,  because  all  of  such 
transaction  was  after  the  alleged  offense,  did  not  tend  to  prove  system, 
the  sale  in  this  case  having  been  shown  by  the  State's  witness  to  have 
been  a  straight  sale  or  nothijig ;  because  the  judgment  of  the  other  court 
was  the  best  evidence;  because  irrelevant  and  immaterial,  threw  no 
light  on  this  case,  and  was  offered  for  the  purpose  of  and  calculated  to 
prejudice  the  minds  of  the  jury  against  the  defendant;  was  proving 
other  offenses  and  suits  against  the  defendant  that  did  not  involve  moral 
turpitude  and  was  inadmissible  for  any  purpose. 

The  information  in  this  case  charges  that  appellant  sold  the  whisky 
to  the  prosecuting  witness  on  or  about  the  14th  of  April,  1907,  and 
the  prosecuting  witness  swears  that  on  Sunday,  April  14,  1907,  he 
purchased  the  whisky.  Bill  of  exceptions  No.  4,  as  shown  above,  shows 
that  the  whisky  was  seized  by  the  ofBpers  about  six  weeks  after  the  sale 
was  alleged  to  have  been  made,  about  the  middle  of  May  this  year.  As 
appellant  suggests,  this  testimony  was  held  by  this  court  in  the  cases  of 
Parish  v.  State,  48  Texas  Grim.  Rep.,  578;  89  S.  W.  Bep.,  830;  Harris 
v.  State,  50  Texas  Grim.  Rep.,  411;  97  S.  W.  Bep.,  704,  and 
Harris  v.  State,  100  S.  W.  Rep.,  920,  to  be  inadmissible  for 
any  purpose.  As  suggested  in  said  opinions,  the  testimony  is  not 
admissible  for  the  purpose  of  showing  intent,  system  or  res  gest», 
but  after  more  careful  consideration  of  this  character  of  testimony,  we 
hold  that  contemporaneous  possession  of  whisky  or  other  intoxicants 
by  appellant  is  admissible  where  he  is  being  prosecuted  for  the  sale  of 
intoxicating  liquors  in  violation  of  the  local  option  law.  Certainly,  if 
appellant  could  prove  that  he  had  no  whisky  and  never  had  had  or 
handled  any  whisky,  this  would  be  a  strong  circumstance  to  corroborate 
his  statement  that  he  did  not  sell  appellant  any  whisky.  Then,  with 
the  same  degree  of  rationality  does  it  not  follow  that  if  the  State  can 
prove  that  appellant  has  in  his  possession  a  large  quantity  of  intoxi- 
cants, this  fact  should  not  be  admissible  for  the  purpose  of  corroborat- 
ing tlie  State's  witness  and  rendering  probable  the  fact  that  he  did 
sell  the  whisky  ?  We  think  it  is,  and  no  legal  reason  can  be  urged  why 
it  is  not,  as  suggested  in  said  opinion ;  it  is  not  proving  another  offense, 
because  it  is  no  offense  to  have  whisky  in  a  local  option  district.  If 
A  says  to  B,  I  bought  a  quart  of  whisky  from  a  certain  saloon,  the  fact 
of  purchasing  it  from  the  saloon  adds  verity  to  the  statement  that  it 
was  purchased ;  but  if  A  says  to  B,  I  purchased  a  quart  of  whisky  from 
a  minister  of  the  Gospel,  it  certainly  would  go  to  discredit  the  state- 
ment that  he  had  purchased  it  at  all.  Then  it  follows,  as  night  follows 
day,  that  if  appellant  had,  contemporaneous  with  the  time  of  the  sale 
of  this  whisky,  if  it  was  sold,  a  large  quantity  of  whisky,  as  this  evi- 
dence shows,  in  his  possession,  it  ought  to  be,  and  is  admissible  for  the 
purpose  of  corroborating  the  prosecuting  witness  that  appellant  sold  him 
the  whisky.  Of  course,  if  the  prosecuting  witness  had  a  large  quantity 
of  whisky  on  hand  at  the  time  of  the  alleged  sale,  appellant  having 
sworn  that  the  prosecuting  witness  sold  him  the  whisky,  no  court,  we 
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apprehend,  would  decide  that  appolhint  could  not  show  the  fact  that 
the  prosecuting  witness  was  running  a  saloon  as  corroborative  of  the 
statement  that  he  sold  appellant  whisky.  Then,  of  course,  the  converse 
of  the  rule  follows :  where  the  prosecuting  witness  swears  that  appellant 
sold  him  whisky,  the  possession,  contemporaneous  with  the  alleged  sale, 
of  a  large  quantity  of  whisky  and  beer  by  appellant  would  be  a  circum- 
stance rendering  it  probably  true,  or  tending  at  least,  to  show  the 
probable  truth  of  prosecuting  witness'  statement  that  he  did  sell  him 
the  whisk)'.  Now,  the  question  recurs,  was  the  possession  of  the  whisky 
contemporaneous,  or  reasonably  contemporaneous  with  the  alleged  sale. 
We  think  not.  The  fact  that  it  was  about  six  weeks  afterward  that  the 
officers  seized  forty-three  quarts  of  whisky  and  one  thousand  bottles  of 
frosty  does  not  render  it  reasonably  probable  that  appellant  was  running 
a  saloon  at  the  time  of  the  alleged  sale  of  the  whisky.  It  follows,  that 
the  above  cited  decisions  must  be  overruled  in  so  far  as  they  lay  down  a 
converse  conclusion  to  that  here  reached.  However,  we  do  not  believe 
it  was  permissible  to  show  the  result  of  the  litigation  in  the  county  and 
justice  courts,  and  the  appeal  of  said  litigation  to  the  Court  of  Civil 
Appeals,  nor  is  it  admissible  to  show  that  the  officers  seized  certain 
whisky  belonging  to  appellant,  on  or  about  the  time  the  sale  is  alleged 
to  have  been  committed.  It  will  be  seen  above  that  the  fine  in  this  case 
was  the  minimum  fine  and  the  introduction  of  this  testimony,  in  the 
light  of  said  fact,  woiild  not  ordinarily  authorize  a  reversal  of  the  case, 
but  the  facts  in  this  case  show  that  three  witnesses  swore  positively 
that  the  prosecutor  sold  appellant  the  whisky  and  only  one  witness 
swore  that  appellant  sold  prosecutor  the  whisky.  This  being  the  state 
of  the  record,  we  cannot  say  that  said  testimony  was  not  calculated  to 
injure  the  rights  of  appellant.  It  being  so  calculated,  in  the  light  of 
this  record,  it  is  reversible  error  to  have  admitted  same. 

The  judgment  is  accordingly  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

DAVIDSON,  Presiding  Judge  (dissenting). — I  think  Parish  v. 
State,  48  Texas  Crim.  Bep.,  578;  89  S.  W.  Bep.,  830;  Harris  v.  State, 
50  Texas  Crim.  Bep.,  411;  97  S.  W.  Bep.,  704;  and  Harris  v.  State, 
100  S.  W.  Bep.,  920,  announce  the  correct  rule,  and  should  not  be 
overruled.  I  refer  to  those  cases  for  reasons  why  I  decline  to  agree  to 
the  conclusion  of  the  majority  here  announced. 


W.  H.  Miles  v.  The  State. 

No.  4011.     Decided  February  10^  190a 

Carrying  Pistol — ^Want  of  Criminal  Intent. 

Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  tended  to  raise 
the  issue  that  defendant  did  not  know  at  the  time  he  was  out  on  the  street,  that 
the  pistol  was  in  the  pocket  of  the  coat  he  was  then  wearing,  the  court  should 
Vol.  52  Crim.— 36 
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have  charged  the  jury  that  if  said  pistol  had  been  placed  in  said  pocket  by  some 
one  else  without  his  knowledge,  and  there  was  no  intent  to  violate  the  law,  to 
acquit,  and  to  require  reasonable  diligence  of  defendant  was  error. 

Appeal  from  the  County  Court  of  Denton.  Tried  below  before  the 
Hon.  Lee  Zumwalt. 

Appeal  from  a  conviction  of  unlawfully  carrying  a  pistol;  penalty, 
$100. 

The  opinion  states  the  case. 

Hopkins  £  Milliken,  for  appellant. — Cases  cited  in  opinion. 
F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  in  this  case  was  charged  with  unlaw- 
fully carrying  a  pistol,  and  his  trial  resulted  in  a  conviction. 

There  are  a  number  of  questions  raised  in  the  case,  but  the  only  one 
which  we  think  it  important  to  notice  is  the  correctness  of  the  court's 
charge,  and  whether  appellant's  special  charge  No.  5  should  have  been 
given. 

Appellant,  a  short  time  before  his  arrest,  had  moved  from  the  country 
to  the  town  of  Lewisville  in  Denton  County.  On  the  day  of  the  com- 
mission of  the  ofiEense  charged  against  him,  he  had  gone  from  his  barber- 
shop to  a  restaurant  some  forty  feet  from  his  place  of  business,  thence  to 
the  postoflSce,  and  from  there  to  a  dry-goods  store,  thence  back  to  the 
restaurant,  and  shortly  after  this  was  arrested  and  searched  by  an  oflBcer, 
and  a  pistol  found  on  his  person.  It  was  claimed  by  appellant  that  he 
had  had  this  pistol  in  his  overcoat  pocket,  and  that  same  had  been  taken 
from  his  overcoat  by  someone  and  placed  in  his  dresscoat  pocket, 
which  was  hanging  in  his  barbershop,  and  that  at  the  time  he  was 
walking  about  the  street  of  Lewisville  he  was  unaware  of  nor  did  he  be- 
lieve that  the  pistol  was  in  the  coat  he  was  then  wearing.  The  testimony 
tended  to  raise  the  issue  that  appellant  did  not  know  at  the  time  he  was 
out  on  the  street  that  the  pistol  was  in  the  pocket  of  the  coat  he  was 
then  wearing.  In  this  state  of  the  proof,  the  court  gave  the  following 
charge  applicable  to  this  issue :  "If  you  believe  from  the  evidence  that 
the  defendant  did  have  on  or  about  his  person  a  pistol  as  charged,  but  if 
you  further  believe  that  the  defendant  did  not  know  or  could  not  have 
reasonably  known  that  the  pistol  was  in  his  coat  at  the  time  he  did  so 
carry  same,  then  you  will  acquit  the  defendant  and  say  by  your  verdict 
not  guilty."  The  following  special  charge  was  requested  by  counsel  for 
appellant:  "If  the  jury  believe  from  the  evidence  that  the  pistol 
charged  to  have  been  carried  by  the  defendant  was  placed  in  his  pocket 
by  some  one  other  than  the  defendant  and  that  he  did  not  know  that 
said  pistol  was  in  his  pocket  at  the  time  he  put  the  coat  on  nor  at  any 
time  prior  to  the  time  of  his  arrest,  and  that  there  was  no  intent  on 
the  part  of  defendant  to  violate  the  law,  then  you  will  acquit  defendant." 
This  special  charge,  in  substance,  states  the  law  correctly  and  should 
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have  been  given.  To  make  defendant  guilty  of  a  crime  it  is  not  suffi- 
cient that  the  jury  should  believe  that  he  might  have  Ivnown  by  the 
exercise  of  reasonable  diligence  that  the  pistol  was  in  his  pocket.  In 
other  words,  the  failure  on  his  part  to  discover  the  fact  that  the  pistol 
was  in  his  pocket,  in  the  absence  of  knowledge  of  this  fact,  or  any  inten- 
tion to'  violate  the  law,  could  not  make  him  guilty.  See  Lyle  v.  State, 
21  Texas  Crim.  App.,  153;  Mangum  v.  State,  15  Texas  Crira.  App.,  362; 
and  Schroder  v.  State,  50  Texas  Crim.  Eep.,  Ill;  99  S.  W.  Rep.,  1003. 
The  judgment  of  the  court  below  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


L.  M.  Down  V.  The  State. 

No.  4050.     Decided  February  19,  1908. 

Xanslaughter— Ezamining  Trial  Testimony — Deceased  Witness — Certifloate. 

Where  upon  trial  for  murder,  the  only  means  of  identifying  the  examining  trial 
testimony,  was  by  the  certificate  of  the  justice  of  the  peace,  which  certificate  was 
lacking,  and  there  was  no  attempt  to  reproduce  the  said  testimony  by  a  witness 
who  heard  the  same  and  had  written  it  down;  and  it  did  not  appear  with  reason- 
able certainty  that  the  paper  alleged  to  contain  the  examining  trial  evidence  of  the 
dead  witness,  was  the  same  as  that  taken  upon  the  examining  trial,  and  upon 
the  whole,  said  written  testimony  was  not  sufficiently  identified  as  the  testimony 
of  the  deceased  witness,  it  was  reversible  error  to  admit  the  same  in  evidence 
against  the  defendant,  the  proper  predicate  not  having  been  laid.  Distinguishing 
Porch  V.  State.  51  Texas  Crim.  Rep.,  7. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  before  the 
Hon.  Clem  B.  Potter. 

Appeal  from  a  conviction  of  manslaughter;  penalty,  three  years  im- 
prisonment in  the  penitentiary. 

The  opinion  states  the  case. 

J.  M.  Chambers,  for  appellant 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — Appellant  was  convicted  of  manslaughter,  and  his 
punishment  assessed  at  three  years  in  the  State  penitentiary. 

We  find  in  this  record  but  one  bill  of  exceptions  and  only  one  question 
necessary  to  be  reviewed.  Appellant's  bill  of  exceptions  is  as  follows: 
"The  State,  by  Chas.  F.  Spencer,  county  attorney,  offered  in  evidence  the 
contents  of  the  written  testimony  of  Eube  Benson,  taken  and  reduced  to 
writing,  at  an  examining  trial  held  before  J.  P.  Sampson,  a  justice  of 
the  peace  for  justice  precinct  No.  2.  Montague  County,  Texas,  on  April 
18,  1904,  and  as  a  predicate  for  the  introduction  of  secondary  evidence 
of  the  contents  of  such  written  testimony,  the  State,  before  the  intro- 
duction of  the  contents  of  said  written  testimony,  introduced  the  follow- 
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ing  evidence,  and  none  other,  to  wit :  W.  C.  Newman  testified :  'I  was 
county  attorney  of  Montague  County,  Texas,  in  1904,  and  represented 
the  State  on  an  examining  trial  held  at  St.  Jo,  before  J.  P.  Sampson, 
justice  of  the  peace  for  justice  precinct  No.  2,  Montague  County,  Texas, 
in  which  defendant,  L.  M.  Dowd,  and  Edward  Davenport  were  charged 
with  murder.  The  testimony  of  several  witnesses  was  introduced  by  the 
State  and  reduced  to  writing  by  me,  one  of  them  being  Bube  Benson. 
Defendant,  Dowd,  was  present  in  person  when  Benson  testified,  and  was 
afforded  an  opportunity  to  cross-examine  him.  I  took  down  the  testi- 
mony of  all  the  witnesses  on  a  typewriter.  They  were  all  sworn  at  the 
time  they  testified.  Benson  signed  the  testimony  given  by  him.  After 
the  testimony  of  all  the  witnesses  had  been  reduced  to  writing,  I  wrote 
out  one  certificate  to  the  whole  of  the  testimony,  for  the  justice  of  the 
peace  to  sign.  I  did  not  write  a  certificate  for  each  witness'  testimony, 
but  one  certificate  for  all.  I  remember  Mr.  Sampson  asking  me  to  write 
the  certificate  for  him,  but  I  do  not  remember  seeing  him'  sign  it,  and  I 
do  not  remember  what  was  on  the  paper  with  reference  to  his  signature. 
I  left  this  written  testimony  in  the  office  of  the  county  attorney  when  I 
went  out  of  office.  (The  witness  here  identified  the  criminal  docket  of 
said  justice  of  the  peace  used  on  the  trial  of  said  examination,  and  stated 
that  he  wrote  the  judgment  up  for  the  justice.)' 

"Sam  Moore  testified  as  follows :  'I  was  a  witness  on  the  examining 
trial  of  defendant,  Dowd,  at  St.  Jo,  before  Esquire  Sampson.  Bube 
Benson  also  testified  as  a  witness.  Our  testimony  was  taken  down  in 
writing.  I  signed  my  statement  and  Benson  signed  his.  The  papers 
containing  our  testimony  were  handed  over  to  Mr.  Sampson,  the  justice, 
by  Mr.  Newman,  who  wrote  down  the  statements,  and  1  saw  Mr.  Samp- 
son write  on  each  of  them  as  though  he  was  signing  them,  and  then  he 
put  his  seal  on  each  of  them.     I  did  not  see  what  he  wrote.' 

"Ed  ^loore,  being  sworn,  testified:  *I  was  a  witness  at  defendant's 
examining  trial  at  St.  Jo  and  testified,  but  my  testimony  was  not  taken 
down.  The  testimony  of  my  brother,  Sam  Moore,  and  Bube  Benson  was 
taken  down,  and  I  saw  the  justice,  Mr.  Sampson,  write  on  each  statement 
and  put  his  seal  on  it ;  but  I  did  not  see  what  he  wrote.' 

"H.  W.  Hunt,  being  sworn,  testified :  ^During  the  last  two  years  prior 
to  November  of  last  year,  I  was  county  attorney  of  Montague  County. 
I  had  in  my  possession  part  of  the  written  testimony  taken  at  the  ex- 
amining trial  of  the  defendant,  Dowd,  at  St.  Jo.  There  was  a  state- 
ment in  the  office,  of  Rube  Benson's  testimony,  and  part  of  the  testimony 
of  another  witness;  that  is  all  there  was  to  it.  There  was  no  certificate 
of  the  justice  of  the  peace,  but  there  was  Kube  Benson's  signature  sub- 
scribed and  sworn  to,  is  my  recollection  of  it.  It  was  not  signed  by  any 
one  else  besides  Rul)e  Benson.  There  was  no  justice  of  the  peace's  sig- 
nature to  it;  it  seemed  like  a  part  of  the  testimony  had  been  taken  off, 
and  there  was  only  his  testimony  and  a  part  of  the  testimony  of  another 
witness.  I  never  did  see  the  certificate  of  the  justice  of  the  peace  to  all 
of  the  testimony.     That  statement  was  in  your  office  (addressing  Mr. 
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Spencer)  when  I  went  out  of  the  oflSce.  I  have  never  seen  it  since  then. 
I  made  a  search  for  that  statement.  I  helped  Mr.  Spencer  (the  county 
attorney)  look  for  it.  When  I  went  out  of  office  I  told  him  about  it. 
When  we  looked  for  the  statement  we  did  not  find  it.  It  was  recently 
that  we  made  the  search,  a  few  weeks  or  month  or  such  matter^  I  do 
not  know  where  I  got  that  paper.  Mr.  Newman  turned  the  office  over  to 
me,  and  I  found  it  in  a  drawer.  I  said  that  that  paper  purported  to  be 
a  statement  of  the  testimony  of  Eube  Benson.  I  know  nothing  about 
whether  it  was  Eube  Benson's  signature  or  not.  I  do  not  know  whether 
it  was  his  testimony  taken  on  the  examining  trial.  I  don't  know  any- 
thing about  that.  I  only  know  that  I  found  the  paper  in  the  office;  that 
it  purported  to  be  the  testimony  of  Benson,  and  that  his  name  was  signed 
there,  and  that  is  all  I  know  about  it.^ 

"J.  M.  Benson  testified :  ^I  am  the  father  of  Rube  Benson,  who  testi- 
fied at  the  examining  trial  in  St.  Jo.  He  is  dead.  He  died  in  January, 
1905.'*' 

The  State  offered  in  evidence  "The  justice's  criminal  docket,  for  pre- 
cinct No.  2,  Montague  County,  Texas,"  the  same  being  the  docket  re- 
ferred to  and  identified  by  Mr.  Newman,  page  139,  of  said  docket,  read- 
ing as  follows: 

"The  State  of  Texas  ] 

V.  V  138A 

Lem  Dowd  and  E.  D.  Davenport.    J 

"Complaint  filed  the  loth  of  April,  A.  D.,  1904.  Made  by  J.  W. 
Eaines  against  Lem  Dowd  and  E.  D.  Davenport:  charged  with  murder. 
Warrant  issued  the  15th  of  April,  1904,  placed  in  the  hands  of  sheriff, 
J.  W.  Eaines. 

April  18,  1904. 

"This  cause  this  day  coming  on  to  be  heard  and  the  examination  hav- 
ing been  completed,  it  is  ordered  and  adjudged  by  the  court  that  said 
offense  is  a  bailable  one.  It  is  therefore  ordered  that  the  defendant,  E. 
D.  Davenport,  be  admitted  to  bail  in  the  sum  of  $100;  and  that  said 
defendant,  Lem  Dowd,  be  admitted  to  bail  in  the  sum  of  $1,000,  and 
upon  giving  their  respective  bonds  with  good  and  sufficient  sureties 
conditioned  as  required  by  law  to  answer  at  the  next  term  of  the  Hon- 
orable District  Court  of  Montague  County,  Texas,  for  the  offense  of 
murder,  said  defendant  shall  be  permitted  to  go  out  of  charge;  but  if 
said  defendants  or  either  of  them  shall  fail  to  make  his  respective  bond, 
the  sheriff  of  said  county  is  ordered  to  commit  said  defendant  so  failing 
to  the  county  jail  of  said  county,  to  be  there  safely  kept  to  answer  said 
charge  before  said  court  until  he  shall  have  accepted  said  bond. 

'Tl.  P.  Sampson,  J.  P.** 

"After  the  introduction  of  the  foregoing  predicative  testimony,  the 
witness,  W.  C.  Newman,  was  recalled  by  the  State,  and  was  asked  to 
state  the  contents  of  the  said  written  testimony  of  the  said  witness,  Eube 
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Benson.     To  the  admission  of  the  offered  testimony  the  defendant  then 
and  there  objected  upon  the  following  grounds :    1.    Because  it  has  not 
been  shown  that  the  defendant  was  charged,  before  said  examining  mag- 
istrate, with  any  offense  and  it  has  not  been  shown  that  he  was  then 
charged  with  the  murder  of  E.  Tuck,  the  offense  for  which  he  is  now  on 
trial.     2.     Because  it  has  not  been  shown  that  any  proper  certificate 
was  made  by  the  examining  magistrate,  to  the  written  testimony  of  the 
witness  Rube  Benson,  but  on  the  contrary  it  has  been  shown  by  the 
State,  by  the  witness,  H.  W.  Hunt,  that  no  certificate  was  on  the  testi- 
mony of  said  Rube  Benson,  if  the  writing  he  found  in  the  county  attor- 
ney's office  was  the  written  statement  of  said  witness.     3.     Because  the 
testimony  now  offered  is  hearsay.     4.     Because  the  defendant  is  en- 
titled to  be  confronted  at  this  trial  by  the  witness  whose  testimony  is  to 
be  used  against  him.     5.     Because  the  testimony  offered  is  secondary 
and  no  sufficient  predicate  has  been  laid  for  the  introduction  of  sec- 
ondary evidence  of  the  contents  of  such  written  statement.    Its  loss  has 
not  been  shown.     All  of  which  objections  were  by  the  court  overruled, 
and  the  witness,  W.  C.  Newman,  was  permitted  to  and  testified  before  the 
jury  as  follows,  to  wit :     *As  shown  by  the  said  written  statement  of  said 
Rube  Benson,  he  said  that  he  went  with  Mr.  Tuck  on  the  morning 
of  the  killing;  left  Mr.  Tuck's  place  and  went  to  Sam  Moore's  to  talk 
with  Mr.  Moore  about  some  trouble  that  was  reported  to  exist  between 
Mr.  Tuck  and  Mr.  Davenport.     They  got  to  Mr.  Moore's  about  10 
o'clock,  and  talked  with  him  awhile  in  the  field,  and  went  from  there 
across  east  to  Mr.  Embrey's  and  talked  with  Mr.  Embrey  awhile;  and 
that  while  talking  with  Mr.  Embrey,  Mr.  Dowd  and  Mr.  Davenport  were 
plowing  in  the  field  west  of  Embrey's  field,  and  btween  them  and  Dowd's 
house.     They  left  Embrey's  field  and  went  back  west  and  intercepted  the 
Illinois  Bend  and  Saint  Jo  road,  about  fifty  yards  north  of  Dowd's  house, 
and  then  turned  south  there  on  the  road  in  front  of  the  house.     After 
going  a  few  8te])s  south  of  the  house  some  one  holloed,  *^Look  out," 
or  "Get  out  of  the  way,"  I  think  it  was  **Look  out,"  and  Benson  and 
Tuck  turned,  looking  back  towards  the  house  and  the  remark  was  repeated 
again,  "Look  out,"  or  "Get  out  of  the  way,"  and  the  Benson  boy  stepped 
to  one  side,  and  Tuck  held  up  his  hands,  and  the  shot  was  fired.    Tuck 
fell,  fell  across  the  road,  and  Dowd  emptied  his  gun.     Dowd  was  stand- 
ing at  the  northwest  corner,  right  close  to  the  northwest  corner  of  the 
house,  when  the  shot  was  fired.     The  Benson  boy  went  on  down  the  road 
toward  Saint  Jo,  and  on  the  way  between  the  place  where  the  shooting 
occurred  and  Sam  Moore^s  house,  he  met  Sam  Moore  going  towards 
Dowd's  house.     Sam  went  on  to  the  house  and  the  boy  went  on  to  some 
other  place  down  the  road,  I  don't  remember  where.     The  testimony  I 
have  just  repeated  was  in  the  written  statement.     He  said  that  the  de- 
fendant in  this  case  did  the  shooting,  and  that  the  deceased  was  E.  Tuck, 
He  stated  this  occurred  in  Montague  County,  Texas.' 

"To  the  action  of  the  court  in  overruling  each  and  all  of  said  objec- 
tions, anrl  in  admitting  the  testimony  of  said  witness,  W.  C.  Newman, 
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as  to  the  contents  of  the  said  written  statement  of  said  witness,  Rube 
Benson,  the  defendant  then  and  there  excepted,  etc." 

We  do  not  think  from  the  above  bill  of  exceptions  there  was  a  proper 
predicate  for  the  introduction  of  the  examining-trial-testimony.  While 
under  the  Porch  case,  51  Texas  Crim.  Rep.,  7;  18  Texas  Ct.  Rep.,  761; 
we  overruled  the  Cline  case,  36  Texas  Crim.  Rep.,  320,  and  reasserted 
the  decisions  of  this  court  theretofore  with  reference  to  a  dead  witness' 
testimony,  none  of  these  decisions  contravene  the  rule,  that  the  proper 
predicate  for  the  testimony  must  be  laid  before  the  same  can  be  legally 
admitted.  Here  no  witness  positively  identifies  the  testimony  as  dis- 
closed by  this  bill  of  exceptions  as  the  testimony  of  the  deceased  witness 
and  no  authentication  thereof  is  shown  in  a  manner  required  by  law  for 
the  reproduction  of  said  testimony.  If  a  party  is  present  at  an  examin- 
ing trial  and  heard  the  testimony  of  a  witness,  said  party  having  taken 
said  testimony  down,  would  be  authorized  to  swear  to  the  accuracy  of 
said  statement  after  identifying  the  paper  upon  which  said  testimony  was 
taken  down  regardless  of  a  certificate ;  but  if  the  only  means  of  identifica- 
tion of  the  testimony  is  a  certificate,  then  the  certificate  must  be  shown. 
Furthermore,  where  an  instrument  is  lost,  the  proper  predicate  must  be 
made  by  proving  that  the  utmost  diligence  has  been  used  to  find  the  lost 
paper  in  those  places  where  it  was  or  should  be  kept,  and  usually  where 
it  ought  to  be  kept.  The  evidence  does  not  show  with  reasonable  cer- 
tainty that  the  paper  was  left  in  the  county  attorney's  office  by  the  out- 
going county  attorney,  but  only  part  of  the  examining  trial  evidence  was 
produced,  and  the  burden  is  on  the  county  attorney  to  show  search  for 
same,  and  inability  to  produce  it ;  and  that  part,  as  suggested  above,  is 
not  sufficiently  identified  as  the  testimony  of  the  deceased  witness. 

We  accordingly  hold  that  the  proper  predicate  in  this  case  was  not  laid 
as  shown  by  this  bill  of  exceptions,  for  the  introduction  of  this  testimony. 
In  failing  to  lay  the  proper  predicate,  the  court  conmiitted  reversible 
error  in  admitting  same. 

The  judgment  is  accordingly  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Al  Jay  v.  The  State. 

No.  4285.     Decided  February  19,  190a 

l.—Xiirder—ETlde]ioe— Declarations  of  Third  Parties— Conspiraoy. 

Where  upon  trial  for  murder  the  defendant  offered  testimony  with  reference 
to  the  acts  and  declarations  of  his  brother  immediately  after  the  homicide,  and 
at  the  scene  of  the  killing,  to  the  effect  that  he  appeared  to  regret  and  be 
sorry  for  the  occurrence  of  the  death  of  deceased,  the  same  was  not  admissible 
as  an  id  witness  was  not  on  trial  and  there  was  no  evidence  justifying  the  con- 
clusion that  the  State  relied  on  a  conspiracy  between  the  defendant  and  his 
brother  to  kill  the  deceased. 
8. — Same— Evidence — Declarations   of   Defendant — Self-Senring   Declaration. 

Upon  trial  for  murder  there  was  no  error  in  excluding  testimony  for  the  de- 
fense with   reference  to  declarations  made  by  the  defendant   to  the   witness,   to 
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the  effect  that  the  deceased  had  flourished  a  pistol  upon  him,  and  that  if  witness 
would  examine  deceased  he  would  find  the  pistol;  all  this  occurring  before  the 
homicide,  and  there  being  no  controversy  that  the  deceased  had  a  pistol  and  that 
defendant  knew  it ;  besides  the  testimony  was  a  self-serving  declaration. 

3. — Same— Eyidence — ^Animus  of  Witness. 

Upon  trial  for  murder  the  evidence  showed  that  there  was  ill-feeling  between  the 
State's  witness  and  defendant,  there  was  no  error  in  excluding  testimony  that  said 
witness  had  contributed  to  a  fund  used  for  the  prosecution. 

4. — Same — ^Evidence — ^Xll-Peellng  Between  Defendant  and  Deceased. 

Where  upon  trial  for  murder  the  defendant  testified  that  he  killed  deceased 
because  the  latter  made  a  demonstration  as  if  to  get  a  pistol  or  weapon,  there  was 
no  error  in  excluding  testimony  with  reference  to  ill-will  between  the  parties 
which  arose  from  certain  transactions  between  the  deceased  and  the  defendant's 
female  relatives,  besides  other  evidence  showed  that  such  ill-feeling  existed  for 
some  time  prior  to  the  homicide. 

5. — Same — ^Eyidence — Deelarations  and  Acts  of  Third  Parties. 

Upon  trial  for  murder  where  the  State  did  not  rely  upon  a  conspiracy,  there 
was  no  error  in  excluding  testimony  with  reference  to  transactions  between  de- 
ceased and  a  third  party. 

6. — Same — ^Arcpiment  of  Connsel. 

Where  upon  trial  for  murder  the  argument  of  counsel  was  not  of  such  character 
as  to  authorize  reversal,  there  was  no  error. 

7. — Same — Chars^  of  Conrt — Coolinir  Time. 

Where  upon  trial  for  murder,  the  evidence  did  not  show  that  before  the  homi- 
cide, the  defendant  was  sufficiently  provoked  by  the  conduct  of  the  deceased  to 
produce  anger,  rage,  or  sudden  resentment,  as  to  render  his  mind  incapable  of  cool 
reflection,  the  issue  of  cooling  time  was  not  in  the  case,  and  no  charge  thereon  was 
necessary. 

8. — Threats — Chars^e  of  Court — ^Self -Defense. 

Where  upon  trial  for  murder  the  defendant  testified  that  the  deceased  had 
made  threats  against  him,  and  demonstrations  to  carry  these  threats  into  effect,  it 
was  reversible  error  on  part  of  the  court  to  fail  to  charge  on  self-defense  and  the 
law  of  threats. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  the 
Hon.  0.  L.  Lockett. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  life 
imprisonment. 

The  opinion  states  the  case. 

J,  P.  Word  and  Cureton  &  Cureton,  for  appellant. — On  question  of 
threats:  Swain  v.  State,  48  Texas  Crim.  Bep.,  98,  86  S.  W,  Eep.,  335; 
Williams  v.  State,  22  Texas  Crim.  App.,  505;  Sims  v.  State,  9  Texas 
Crim.  App.,  586.  On  question  of  cooling  time:  Manning  v.  State, 
48  Texas  Crim.  Eep.,  55,  85  S.  W.  Rep.,  1149;  Franks  v.  State,  47 
Texas  Crim.  Rep.,  638 ;  88  S.  W.  Rep.,  923. 

F.  J.  McCord,  Assistant  Attorney-General,  and  E,  B,  Roberson, 
County  Attorney,  for  the  State. 

» 

BROOKS,  Judge. — Appellant  was  convicted  of  murder  in  the  first 
degree,  and  his  punishment  assessed  at  life  imprisonment. 

Bill  of  exceptions  No.  1  presents  the  following  matter:    WMle  the 
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State's  witness,  Dr.  T.  K.  Lillard,  was  upon  the  stand,  and  had  stated 
that  after  he  reached  the  deceased,  defendant's  brother  (Dan  Jay) 
assisted  him  in  turning  deceased  over  while  he  lay  on  the  ground  at  the 
place  of  the  homicide ;  and  after  the  State  had  introduced  evidence  of  a 
conversation  which  it  claimed  took  place  at  the  home  of  the  defend- 
ant's sister  on  the  night  before  the  homicide,  between  Walter  Can- 
non and  Abner  Coursey  and  the  defendant,  in  which  conversation  the 
State  claimed,  that  defendant  threatened  to  arm  himself  and  shoot  de- 
ceased, and  in  which  each  of  the  other  two  parties  threatened  the  de- 
ceased ;  and  after  the  State  had  introduced  evidence  that  the  defendant 
was  with  his  brother,  Dan  Jay,  but  a  few  minutes  before  the  homicide, 
and  within  sight  of  deceased  at  the  time  he  left  the  home  of  Bob  Harris 
and  started  toward  the  place  of  the  homicide;  and  after  the  witness 
Lillard  had  testified  as  before  stated,  the  defendant's  counsel  then  asked 
Dr.  Lillard  what  was  the  manner  and  appearance  of  the  defendant's 
brother,  Dan  Jay,  at  the  time  he  was  at  the  place  of  the  homicide,  and 
at  the  time  he  assisted  the  witness  in  turning  deceased  over.  To  which 
question  and  answer  sought,  the  State  objected  on  the  ground  that  it  was 
irrelevant  and  immaterial,  and  because  there  was  no  evidence  of  any  con- 
spiracy in  this  case,  and  because  the  State  was  not  relying  upon  con- 
spiracy in  this  case  at  all.  The  evidence  was  offered,  as  appellant  insists, 
in  view  of  the  alleged  conspiracy  claimed  by  the  State  and  testified  to 
by  the  State's  witness,  and  for  the  purpose  of  rebutting  and  showing 
that  there  was  no  conspiracy  with  the  said  Dan  Jay.  That  had  the  wit- 
ness been  permitted  to  testify  he  would  have  testified  that  the  defendant's 
brother,  Dan  Jay,  at  the  time  aforesaid  appeared  to  regret  and  be  sorry 
of  the  occurrence  of  the  death  of  the  deceased.  This  testimony  was  not 
admissible.  Dan  Jay  was  not  on  trial ;  nor  is  there  any  evidence  in  this 
record  justifying  the  conslusion  that  the  State  relied  on  a  conspiracy,  as 
stated  in  the  bill  of  exceptions. 

Bill  No.  2  shows  that  while  defendant's  witness,  William  Belcher,  was 
upon  the  witness  stand,  and  had  stated  that  shortly  after  12  o'clock  he 
met  appellant  between  the  butcher  shop  and  the  livery  stable  in  the  town 
of  Morgan;  that  he  was  constable  in  the  town  of  Morgan,  witness  was 
asked  if  he  had  any  conversation  with  the  defendant  at  said  time,  and  to 
state  said  conversation ;  and  asked  other  questions,  the  answers  to  which, 
and  the  purpose  of  which  was  to  elicit  from  said  witness  the  statement  of 
the  defendant,  made  to  said  witness  at  the  time,  in  substance,  that  the 
deceased,  Arthur  Lockhart,  had  just  flashed  a  pistol  upon  him,  the  de- 
fendant ;  and  that  if  he,  Belcher,  would  watch  for  the  deceased  he  would 
get  to  take  the  pistol  off  deceased  that  day.  This  testimony  was  objected 
to  as  self-serving,  made  several  hours  prior  to  the  homicide,  and  throws 
no  light  at  all  on  the  action  at  the  time  of  the  difficulty.  We  see  no 
pertinency  in  this  testimony.  It  was  not  contradicted  by  the  State 
that  deceased  had  his  pistol  a  short  while  before  that,  and  that  the  same 
was  taken  off  of  liim.  Tlie  fact  that  appellant  knew  deceased  had  a  pistol 
was  also  established  and  not  contradicted.     The  court  appends,  how- 
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ever,  this  qualification  to  the  bill:  The  witness  Belcher  was  permitted 
to  testify  that  Al  Jay  reported  to  him  at  the  time  and  under  the  cir- 
cumstances above  detailed  in  this  bill  that  the  deceased,  Lockhart,  had  a 
pistol,  but  the  court  would  not  allow  the  witness  to  testify  to  the  de- 
tails of  the  statement  as  to  how  he  come  to  know  that  Lockhart  had  the 
pistol,  because  same  was  self-serving  declarations  on  the  part  of  the 
defendant ;  and  it  also  appeared  from  the  testimony  of  the  other  witnesses 
that  the  defendant  had  reported  the  fact  to  Belcher.  Clearly,  under  the 
explanation  of  the  court,  there  could  have  been  no  error  in  the  ruling. 

Bill  No.  4  complains  that  the  court  erred  in  not  permitting  appellant 
to  show  that  witness,  MoUie  Shepard,  was  contributing  to  a  fund  used  for 
the  purpose  of  employing  counsel  to  prosecute  defendant  in  this  case. 
The  bill  is  approved  with  this  statement:  This  woman  testified  posi- 
tively and  fully,  as  is  shown  by  the  statement  of  facts,  that  her  feelings 
towards  appellant  were  unfriendly  and  that  she  was  friendly  to  the 
prosecution  in  this  case.  Furthermore,  the  testimony  of  the  witness  does 
not  appear,  while  material,  of  any  weight,  since  the  same  facts  are  abun- 
dantly established  by  other  witnesses,  as  shown  by  this  bill. 

Bill  No.  5  complains  that  the  court  would  not  permit  appellant  to  go 
into  the  details  of  previous  trouble  between  appellant  and  deceased.  The 
bill  is  quite  a  long  one.  The  court  makes  the  following  explanation: 
That  the  evidence  of  the  trouble  between  defendant  and  deceased  was  not 
in  reference  to  the  deceased's  treatment  of  defendant's  sister  some  four 
months  before  the  homicide;  but  all  of  the  evidence  of  the  witnesses 
who  saw  the  trouble  in  the  morning,  including  defendant,  stated  that 
when  deceased  drew  the  pistol  on  the  defendant,  he  cursed  defendant  and 
called  him  a  bully,  and  that  no  reference  in  any  way  was  made  by  any  of 
the  parties  at  the  time  to  the  previous  diflBculty  or  about  defendant's 
sister,  and  at  the  time  of  the  killing  defendant  testified  on  the  stand  in 
his  own  behalf  that  he  cut  and  killed  deceased  because  deceased  made  a 
demonstration  toward  his  pocket,  and  that  he  thought  he  was  going  to 
get  a  pistol  or  weapon,  and  that  he  killed  him  in  self-defense,  and  de- 
fendant nowhere  in  his  testimony  offered  to  show,  or  made  any  illusion, 
that  he  ever  thought  of  the  former  trouble  between  deceased  and  his 
sister,  or  that  that  had  anything  to  do  with  or  bearing  on  the  killing  of 
the  deceased.  The  evidence  did  fully  show  that  there  had  been  hard  feel- 
ings between  the  two  parties  for  three  or  four  months  before,  and  that 
they  had  been  unfriendly  all  the  time  up  to  the  time  of  the  killing,  and 
that  the  details  of  the  cause  of  this  hard  feeling  could  not  have  thrown 
any  light  on  the  transaction.  The  explanation  of  the  court  clearly  shows 
the  tei^timony  was  not  admissible. 

Bill  No.  7  complains  that  the  court  would  not  permit  the  witness, 
Ed'Coursey,  to  testify  that  deceased  holloed  at  a  third  party,  to  wit :  Wal- 
ter Cannon,  and  told  him  to  stop,  and  that  he  was  afraid  to  stop;  and 
that  if  he  did  stop  he  would  shoot  his  God  damn  tongue  out  and  see  it 
jump  around  on  the  ground.  The  court,  in  reference  to  this  matter, 
says  llio  facts  set  forth  in  the  bill  relate  entirely  to  another  negro,  to 
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wit:  Walter  Cannon,  and  that  the  evidence  on  this  trial  did  not  show 
any  connection  in  any  way  whatever  between  Walter  Cannon  and  the  de- 
fendant, except  that  Walter  Cannon  was  present  on  the  night  before  the 
killing  when  there  was  some  threat  made  towards  the  deceased ;  that  no 
conspiracy  was  shown,  and  Walter  Cannon  was  not  examined  as  a  wit- 
ness in  this  case,  and  had  no  connection  with  it  except  as  stated  above ; 
and  any  conduct  of  the  deceased  towards  him  was  entirely  irrelevant  and 
immaterial  in  this  case.     We  believe  the  court's  ruling  was  correct. 

Bill  No.  8  complains  of  the  misconduct  of  counsel  in  the  use  of  lan- 
guage that  we  do  not  care  to  review,  since  the  same  was  not  of  a  character 
authorizing  the  reversal  of  this  case. 

The  only  other  question  we  deem  necessary  to  pass  upon  is  the  tenth 
paragraph  of  the  motion  for  a  new  trial,  wherein  complaint  is  made  that 
the  court  erred  in  his  charge,  and  particularly  those  paragraphs  of  same 
charging  on  murder  in  the  first  degree  and  second  degree ;  and  on  man- 
slaughter, in  not  charging  on  the  material  issue  of  cooling  time.  This 
issue  was  not  in  this  case.  The  facts  show,  in  substance,  that  appellant 
and  deceased  had  been  enemies  for  quite  awhile ;  had  had  previous  rows 
and  jows  sometime  before  difficulty.  On  the  morning  of  the  diflBculty, 
about  12  o'clock,  appellant  and  deceased  met.  Deceased  drew  his  pistol 
and  cursed  appellant.  Appellant  went  ofiE  and  reported  deceased  to  the 
constable,  and  told  the  constable  deceased  had  a  pistol.  Subsequently 
this  pistol  was  taken  from  deceased  by  third  parties,  together  with  a  bottle 
of  whisky.  About  3  o'clock  in  the  afternoon,  deceased,  in  company  with 
his  sister  and  her  child,  each  having  hold  of  the  hand  of  the  child,  were 
about  to  enter  a  little  show  in  the  town  of  Morgan ;  just  as  they  were  in 
the  act  of  entering,  appellant  rushed  upon  deceased,  and,  as  he  claims, 
deceased  made  demonstration  as  though  to  draw  a  weapon.  The  State's 
case,  however,  shows  that  he  grabbed  deceased  by  the  arm  and  began 
cutting  him,  deceased  endeavoring  to  defend  himself  with  his  hands. 
Other  parties  interfered,  including  deceased's  sister,  and  tried  to  prevent 
appellant  from  stabbing  deceased,  but  he  finally  did  so,  stabbing  him  in 
the  left  side,  from  which  wound  he  died  in  a  few  moments.  In  order 
to  constitute  cooling  time  there  must  have  been  an  outrage  upon  appel- 
lant a  short  while  before  the  homicide  of  sufficient  moment  to  constitute 
adequate  cause  and  thereby  produce  that  degree  of  anger,  rage,  sudden 
resentment  and  terror  that  renders  the  mind  incapable  of  cool  reflection. 
The  facts  above  detailed  do  not  constitute  such  adequate  cause,  and 
hence,  the  issue  of  cooling  time  was  not  given. 

There  are  many  criticisms  upon  the  charge  of  the  court,  but  the  same 
is  long,  full  and  complete  upon  ever}'  possible  issue  of  the  facts  in  this 
case,  and  there  is  no  such  error  in  this  record  as  authorizes  a  reversal 
thereof.    The  judgment  is  accordingly  affirmed. 

Affirmed, 
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ON   EEHEAEINO. 
March  20,  190& 

BROOKS,  Judge. — This  case  was  affirmed  at  a  previous  day  of  this 
court  and  now  comes  before  us  on  a  motion  for  rehearing. 

Appellant  insists  that  this  court  erred  in  failing  to  pass  upon  the 
eleventh  assignment  of  error,  in  his  motion  for  a  new  trial,  which  assign- 
ment is  as  follows,  to  wit :  "The  court  erred  in  his  charge  to  the  jury 
in  failing  to  charge  the  jury  upon  the  law  of  threats  and  in  his  charge 
on  the  law  of  self-defense  in  limiting  the  right  of  the  defendant  to  cut 
and  kill  the  deceased  upon  the  appearance  of  danger  to  himself  or  serious 
bodily  injury;  when  the  law  is,  under  the  facts  of  this  case,  that  the 
defendant  was  entitled  to  cut  and  kill  the  deceased,  if  it  reasonably 
appeared  to  the  defendant,  viewed  from  his  standpoint  alone,  under  all 
the  facts  and  circumstances  of  the  case,  that  it  reasonably  appeared  to 
the  defendant  at  the  time  of  the  homicide  that  the  deceased  was  about 
to  carry  his  previously  made  threats  to  kill  the  defendant  into  execution. 
And  the  court's  charge  was  error,  in  that  he  failed  to  submit  to  the  jury 
the  issue  of  the  defendant's  right  to  act  upon  the  appearance  of  danger 
to  himself,  if  it  appeared  to  him,  viewed  from  his  standpoint,  that  at  the 
time  of  the  homicide  that  the  deceased  intended  to  carry  into  execution 
the  threats  against  the  life  of  the  defendant  which  he  had  previously  done 
and  made."  As  insisted  by  appellant,  we  failed  to  pass  upon  this  assign- 
ment of  error.  The  statement  in  chief  of  the  witness  did  not  raise  this 
issue,  but  we  find  upon  redirect  by  his  coimsel,  among  other  things, 
appellant  said :  "The  deceased  put  his  hand  back  to  his  hip  pocket,  and 
as  he  done  that  me  and  him  clinched.  I  thought  that  he  was  going  to 
shoot  me,  and  I  rushed  on  him  and  grabbed  him.  As  soon  as  he  put  his 
hand  towards  his  hip  pocket  there  when  we  were  scuflBing,  I  tried  to  get 
my  knife  out  of  my  pocket,''  etc.  The  court  charged,  as  stated  in  the 
original  opinion,  upon  the  law  of  self-defense,  but  he  did  not  charge,  as 
appellant  insists,  upon  the  law  of  threats.  Under  the  peculiar  facts  of 
this  case,  we  think  this  was  error,  and  it  follows  therefore  that  the  motion 
for  rehearing  is  granted,  and  for  the  error  suggested,  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Vanhouser  v.  The  State. 

No.  4016.     Decided  February  19,  190a 

1. — ^Aggravated  Assault — Charge  of  Conrt. 

Where  upon  trial  for  aggravated  assault  the  evidence  showed  that  the  defendant 
and  the  prosecutrix  with  other  parties  were  engaged  in  a  fight  and  that  defendant 
simply  pushed  her  oflf  in  order  to  get  rid  of  her,  without  intending  to  injure  her, 
the  court  should  have  submitted  a  proper  charge  on  this  phase  of  the  case;  a 
special  instruction  haviug  been  retiuested. 
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2. — Same — ^Intent  to  Injure — Legal  Presumption — Charge  of  Court. 

A  party  accused  of  crime,  wherever  the  law  mdulges  the  presumptiou  adversely 
to  him,  has  the  right  to  meet  and  overcome  that  presumption  by  proper  evidence, 
and  where  the  testimony  raises  a  want  of  intent  to  injure  in  a  trial  for 
aggravated  assault,  a  charge  upon  this  phase  of  the  case  should  be  given  when 
requested. 

8. — Same — ^Impeachment — ^Witness. 

Where  defendant's  witness  denied  certain  conduct  which  if  it  occurred  was  not 
in  the  presence  of  the  defendant,  and  simply  an  opinion  of  the  witness,  he  could 
not  be  impeached  thereon  by  the  State. 

Appeal  from  the  County  Court  of  Jack.     Tried  below  before  the  Hon. 
Sil  Stark. 
Appeal  from  a  conviction  of  aggravated  assault ;  penalty^  a  fine  of  $25. 
The  opinion  states  the  case. 

Nicholson  £  Fitzgerald,  for  appellant. — On  question  of  impeaching 
testimony:  Owens  v.  State,  46  Texas  Crim.  Eep.,  14;  79  S.  W.  Bep., 
575;  Clifton  v.  State,  46  Texas  Crim.  Rep.,  18;  79  S.  W.  Bep.,  824; 
Simpson  v.  State,  85  S.  W.  Bep.,  16 ;  Williams  v.  State,  24  Texas  Crim. 
App.,  637;  Lankster  v.  State,  72  S.  W.  Bep.,  388. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  the 
question  of  impeaching  testimony:  Samuels  v.  State,  25  Texas  Crim. 
App.,  537. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  an  ag- 
gravated assault  upon  Mrs.  Vina  Caliban. 

The  evidence  shows  that  appellant  went  to  the  house  of  Jess  Caliban 
(husband  of  prosecutrix)  to  remove  some  of  his  efifects  that  were  stored 
in  a  room  in  the  house.  About  the  time  he  entered  the  room,  his  son, 
Vester  Vanhouser,  came  up  and  he  and  Jess  Caliban  became  involved 
in  a  personal  difficulty.  Jess  Caliban  testified  that  appellant  run  in  and 
reached  into  his  (Caliban's)  pocket  and  got  Caliban^s  knife  and  stari;ed 
away ;  that  bis  wife,  the  alleged  assaulted  pariy,  who  was  standing  near, 
also  became  involved  and  was  trying  to  pull  appellant  away,  or  had  hold  , 
of  him ;  and  that  appellant  either  pushed  or  struck  her  and  passed  out  of 
the  difficulty.  Prosecutrix  testified  that  appellant  struck  her  in  the  side; 
and,  furiher,  that  he  undertook  to  pass  out  of  the  door  when  she  sought 
to  obstruct  his  egress,  but  that  he  went  out  any  way.  Vester  Vanhouser 
testified  in  behalf  of  the  defendant,  that  some  words  occurred  between 
himself  and  Jess  Caliban,  which  led  finally  to  a  personal  difficulty,  and 
that  Caliban  pulled  his  knife  from  his  pocket,  and  when  he  did,  that  he 
(Vester  Vanhouser)  approached  and  caught  hold  of  him  and  the  fight 
followed.  That  while  they  were  engaged  in  the  fight,  that  his  father, 
(appellant)  reached  for  and  took  the  knife  away  from  Caliban,  but  did 
not  strike  Mrs.  Caliban.  That  Mrs.  Caliban  entered  into  the  difficulty 
with  her  husband  against  him ;  that  his  father  then  started  towards  them 
to  pull  Mrs.  Caliban  oflf,  but  a  bystander,  who  was  also  related  to  appel- 
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lant,  interfered  and  prevented  appellant  from  touching  the  woman. 
Appellant  proved  he  did  not  strike  or  push  Mrs.  Calihan. 

As  we  understand  the  evidence,  it  raises  the  issue ;  first,  that  appellant 
struck  Mrs.  Calihan  in  the  side;  second,  that  he  only  pushed  her  away 
to  get  rid  of  her,  she  having  hold  of  him;  and  third,  that  he  did  not 
strike  or  push  her  at  all.  The  court  submitted  to  the  jury  the  general 
proposition  only,  that  if  they  believed  beyond  a  reasonable  doubt  appel- 
lant committed  an  assault  upon  Mrs.  Calihan,  she  being  a  woman,  and 
appellant  an  adult  male,  it  would  constitute  aggravated  assault.  Excep- 
tion was  reserved  to  the  charge,  and  special  charges  requested,  in  sub- 
stance, submitting  the  other  issues  of  the  case,  which  were  refused. 
Appellant  also  excepted  to  that  action  of  the  court. 

If  appellant  struck  Mrs.  Calihan,  he  being  an  adult  male  and  she  a 
woman,  it  would  constitute  an  aggravated  assault;  but  if  she  had  assaulted 
him  or  caught  him,  as  some  of  the  testimony  indicates,  engaging  in  the 
fight,  and  he  simply  pushed  her  oflf,  in  order  to  get  rid  of  her,  this 
raised  the  question  as  to  whether  this  would  be  an  assault ;  and  in  connec- 
tion with  tills,  the  jury  should  have  been  told,  that  if  they  so  believed, 
it  would  not  be  an  assault,  and  especially  so,  if  there  was  no  intent  to 
injure  her,  but  his  purpose  only  being  to  use  sufficient  force  in  order  to 
rid  himself  of  her  seizure  or  attack.  This  phase  of  the  law  was  embodied 
in  this  special  instruction,  which  was  refused :  *'You  are  instructed  that 
to  constitute  the  offense  of  aggravated  assault  in  this  case  the  intention 
of  the  defendant  to  do  some  unlawful  violence  or  do  some  injury  to  the 
person  of  Vina  Calihan,  the  prosecuting  witness  in  this  case,  is  an  essen- 
tial element  of  said  offense,  and  if  you  find  and  believe  from  the  evi- 
dence that  all  the  violence  used  by  defendant,  if  any,  on  said  occasion 
herein  charged  was  to  take  Vina  Calihan  off  of  Vester  Vanhouser,  that 
in  doing  so,  if  he  did,  he  used  no  more  force  than  was  necessary  to  do 
so  and  without  any  intention  to  hurt  or  do  any  violence  to  said  Vina 
Calihan,  you  will  acquit."  This  charge  should  have  been  given,  as  it 
was  called  for  by  the  evidence  of  the  case. 

It  should  also  have  been  given  in  the  charge,  as  it  was  suggested  by 
the  facts,  that  if  Vina  Calihan  had  seized  appellant  and  he  simply  pushed 
her  away  in  order  to  free  himself  of  her  attack  without  any  intention  of 
injuring  her,  this  justified  an  acquittal.  We  understand  that  the  statute 
provides,  wherever  violence  is  used,  the  intention  to  injure  will  be  pre- 
sumed, and  the  accused  will  be  called  upon  to  meet  this  provision  of  the 
law.  This,  however,  is  but  a  legal  presumption,  and  the  accused,  of 
course,  in  the  trial  would  have  the  right  to  meet  and  overcome  this  pre- 
sumption ;  and  whenever  it  becomes  an  issue  in  the  case  the  jury  would 
have  the  right  to  decide  under  the  facts.  A  party  accused  of  crime, 
wherever  the  law  indulges  a  presumption  adversely  to  him,  has  the  right 
to  meet  and  overcome  that  presumption  if  it  be  within  his  power,  by 
proper  evidence.  These  issues  were  in  the  case,  and  the  charges  re- 
quested should  have  been  given. 

Without  going  further  into  these  requested  charges,  and  the  questions 
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involved,  we  think  the  matters  above  stated  will  sufficiently  indicate  how 
the  case  should  be  charged  to  the  jury  upon  another  trial. 

Vester  Vanhouser  testiified  in  behalf  of  appellant,  and  on  cross-exam- 
ination the  State,  for  the  purpose  of  laying  a  predicate  to  impeach,  asked 
the  witness  if  he  did  not,  while  testifying  in  the  justice  court,  state  that 
when  he  met  Caliban  and  his  wife  on  the  morning  preceding  the  diffi- 
culty he  turned  and  went  back  to  Caliban's  house  because  he  expected 
some  trouble.  The  witness  having  denied  it,  the  State  introduced  a  wit- 
ness to  prove  that  he  made  this  statement.  ,This,  of  course,  was  for  the 
purpose  of  impeachment.  We  are  of  opinion  this  testimony  was  not 
admissible.  It  was  said  in  the  absence  of  the  defendant;  it  expressed 
his  opinion  as  to  what  might  occur,  and  could  not  be  used  against  appel- 
lant. See  Drake  v.  State,  29  Texas  Crim.  App.,  265,  and  quite  a  number 
of  authorities  unnecessary  to  notice  following  the  Drake  case. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Ex  Parte  W.  C.  Woods. 

No.  4134.     Decided  February  19.  1908. 

1, — Oooupation  Tax — Constitutional  Law — Kon-Intoxicants — ^Looal  Option  Ter- 
ritory. 

The  Constitution  of  the  State  of  Texas,  section  2,  article  8,  provides  that  all 
occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class  of  subjects 
within  the  limits  of  the  authority  levying  the  tax. 

2.— Same— Bill  of  BigrbtB— Eqnal  Bights. 

Section  3  of  the  bill  of  rights,  Constitution  of  Texas,  provides  that  all  free- 
men, when  they  form  a  social  compact,  have  equal  rights,  and  no  man  or  set 
of  men  is  entitled  to  exclusive  separate  public  emoluments  or  privileges  but  in 
consideration  of  public  services. 

3. — Same— Bnle  of  Constmction — Legislative  Will. 

The  prime  object  of  all  rules  of  interpretation  is  to  ascertain  the  will  and 
intent  of  the  lawmaker.  This  may  be  oftenest  done,  and  usually  can  best  be  done 
by  giving  effect  to  the  language  used,  considered  and  construed  in  its  ordinary 
sense ;  and  where  the  meaning  is  obvious  and  an  exception  is  made  in  precise  term^ 
the  courts  are  neither  required  nor  permitted  to  speculate  as  to  what  the  Legisla- 
ture meant. 
4. — Same — Legitdatiye  Constmction. 

It  is  also  a  cardinal  rule  of  construction  that  the  meaning  of  one  portion  of  an 
act  may  be  aided  by  other  provisions  contained  in  the  same  act,  but  where  there 
is  no  kindred  legislation  and  the  exception  is  contained  in  the  first  section  of 
the  act,  and  there  is  no  reference  thereto  in  any  other  portion  of  the  act,  the 
construction  must  be  of  the  act  itself  as  it  stands  written  on  the  statute  books. 

9. — Same — ^Interpolations. 

Where  the  language  used  is  unambiguous,  the  court  will  not  interpolate  other 
words,  not  used  by  the  Legislature,  and  strike  out  and  down  the  clear  and  precise 
words  used,  of  such  ordinary  signification  as  to  rebut  the  presumption  that  they 
were  used  either  ignorantly  or  inadvertently  by  the  Legislature  and  were  not 
meant  to  include  an  exemption  of  a  certain  class  of  taxpayers. 
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6. — Same — Statutes  Construed. 

The  safest  rule  of  interpretation  is  furnished  by  our  own  civil  and  criminal 
statutes  as  construed  by  our  appellate  courts,  that  when  words  used  in  the  stat- 
utes are  free  from  ambiguity  or  doubt,  etc.,  there  is  no  occasion  to  look  elsewhere. 

7. — Same — Occupation  Tax — Kon-Intoxicating  Halt  Liqnon. 

The  Thirtieth  Legislature  undertook  to  levy  and  did  levy  an  occupation  tax 
on  noD-intoxicating  malt  liquors  in  local  option  territory,  on  all  firms,  persons, 
as^sociations  of  persons  and  corporations,  selling  at  retail  non-intoxicating  malt 
liquors ;  providing  that  said  law  should  not  apply  to  regular  draggists  or  pharma- 
cists, who  as  such  keep  for  sale  as  a  part  of  a  regular  drug  store  such  proprietary 
remedies  as  malt  extract,  malt  medicine  and  malt  and  iron,  used  exclusively  as 
medicines,  and  not  as  a  beverage.  Held,  that  such  act  is  unconstitutional  in  that 
it  strikes  down  the  guarantee  of  the  Constitution  that  taxes  shall  be  eqnal  and 
uniform. 

8. — Same — Police  Beirvlation — ^Taz  law — ^Local  Option. 

Section  1  of  the  Act  of  the  Thirtieth  Legislature,  page  212,  is  a  tax  law.  Its 
sole  and  only  purpose  being  to  levy  a  tax  on  the  occupation  named,  and  to  pro- 
vide for  its  collection,  and  Is  not  a  police  regulation :  but  at  any  event,  is  dis- 
criminatory legislation  and  violative  of  the  bill  of  rights;  nor  can  it  be  jostified 
as  an  aid  to  local  option. 

9. — Same — Constitntional  Onaranteei — Statutes. 

The  Constitution  is  the  supreme  law,  and  it  is  as  important  to  the  citizen  that 
his  rights  are  not  invaded  in  violation  of  constitutional  guarantees,  as  it  is  that 
an  act  of  the  Ijcgislature  should  be  upheld. 

From  Orange  County. 

Original  application  for  habeas  corpus  for  a  jelease  from  arrest  for 
unlawfully  pursuing  an  occupation  without  license,  under  chapter  112, 
of  the  Act  of  the  Thirtieth  Legislature,  levying  a  tax  on  non-intoxicat- 
ing liquor  in  local  option  territory  and  exempting  therefrom  druggists 
and  pharmacists. 

The  opinion  states  the  case. 

T.  H,  McOregor,  J.  J.  Eckford,  0.  L,  Stribling  and  Bisland'  &  Bruce, 
for  relator.     Cited  cases  in  the  opinion. 

Such  occupation  being  harmless  and  useful  is  not  the  subject  of  police 
control  and  an  attempt  on  the  part  of  the  Legislature  to  regulate  it  is 
an  invasion  of  the  rights  of  the  citizen,  and  for  this  reason  is  void.  But 
even  if  it  were  the  subject  of  control,  still  the  right  to  control  or  regu- 
late an  innocent  occupation,  does  not  include  the  right  or  power  to  de- 
stroy such  occupation,  as  is  done  in  this  act :  Brown  v.  State,  38  Texas 
Crim.  Eep.,  295;  Ex  parte  Hutchinson,  117  Fed.  Eep.,  949;  Lyon  v. 
Cooper,  18  Pac.  Rep.,  29G;  Philadelphia  v.  Western  Union,  40  Fed. 
Rep.,  615;  Hirschfield  v.  City  of  Dallas,  15  S.  W.  Rep.,  124;  State  v. 
Wyatt,  55  S.  W.  Rep.,  627;  State  v.  Bengsch,  70  S.  W.  Eep.,  710; 
Chicago  V.  Xetcher,  183  111.,  104. 

On  question  of  discrimnatory  legislations  Davis  v.  Clark,  106  Pa., 
384 ;  Kennegan  v.  Force,  68  N.  Y.,  381 ;  Devine  v.  Cora.,  81  111.,  590 ; 
Ex  parte  Bains,  45  S.  W.  Rep.,  24 ;  Snearly  v.  State,  52  S.  W.  Rep.,  547 ; 
Ex  parte  Massey,  49  Texas  Crim.  Rep.,  60,  15  Texas  Ct.  Rep.,  706; 
State  V.  Swischer,  17  Texas,  441;  San  Antonio  v.  Jones,  28  Texas,  19. 
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F.  J.  McCord,  Assistant  Attorney-General,  and  Looney  &  Clark,  for 
the  State. — On  question  of  uniformity  of  taxation  and  construction  of 
Act  of  the  Legislature:  Brooks  v.  Hicks,  20  Texas,  667;  Conor  v. 
Vaughn,  12  Texas,  402;  United  States  v.  Starn,  5  Blachf.,  512;  Nichold 
V.  Holliday,  27  Wisconsin,  406 ;  Panner  v.  State,  40  Ala.,  21 ;  Walker  v. 
State,  7  Texas  Crim.  App.,  245;  26  Am.  Eng.  Ency.  of  Law  (2d  ed.), 
p.  654;  Ex  parte  Gregory,  20  Texas  Crim.  App.,  210. 

RAMSEY,  Judge. — On  July  25,  1907,  application  was  made  by  rela- 
tor for  a  writ  of  habeas  corpus  to  the  Honorable  W.  L.  Davidson,  Pre- 
siding Judge  of  this  court.  The  writ  was  granted  and  the  application 
made  returnable  before  the  court  at  the  Tyler  term  of  last  year.  The 
matter  was  submitted  at  Tyler,  but  in  view  of  the  absence  of  Judge 
Davidson  at  the  time  of  the  submission  and  the  recent  accession  of  the 
writer  to  the  bench,  the  court  requested  oral  argument  on  the  important 
matters  involved. 

The  case  has  been  ably  and  well  briefed  on  both  sides  and  thoroughly 
presented  on  oral  argument.  Counsel  for  the  State  make  a  clear  state- 
ment of  the  several  matters  involved  in  the  application,  and  for  con- 
venience and  as  conducive  to  clearness,  we  adopt  their  classification  of 
the  propositions  urged  by  the  several  attorneys  for  the  applicant.  As 
grounds  for  the  discharge  of  the  relator  the  following  propositions  are 
urged : 

1.  It  is  urged  that  the  act  in  question  is  void  because  in  conflict  with 
section  35,  article  3,  of  the  Constitution,  in  that  it  contains  "more  than 
one  subject.'* 

2.  That  the  act  is  void,  because  in  conflict  with  section  20,  article 
16,  of  the  Constitution  (local  option  clause)  in  that,  (a)  it  attempts  to 
delegate  to  the  people  the  power  to  levy  a  tax  on  the  liquor  business; 
(b)  it  attempts  to  enlarge  the  scope  of  the  local  option  law;  (c)  the 
Legislature  is  without  power  to  enact  any  prohibitory  law  with  reference 
to  the  sale  of  liquor,  except  as  provided  by  section  20,  of  article  16,  of 
the  Constitution. 

3.  That  the  act  is  void,  because  in  conflict  with  section  2,  of  article  8, 
of  the  Constitution,  in  that  the  (alleged)  tax  is  not  "equal  and  uni- 
form*' within  the  meaning  of  the  Constitution. 

4.  That  the  act  is  void  because  the  license  tax  is  prohibitory,  the 
penalties  cruel  and  unusual  and  prohibited  by  section  13,  of  article  1,  of 
the  Constitution;  and  being  so  enormous  operate  to  deter  the  citizen 
from  invoking  the  protection  of  the  courts,  and  thereby  deny  due  process 
of  law,  as  prohibited  by  section  19,  of  article  1,  of  the  Constitution. 

5.  That  the  act  is  unconstitutional  and  void  because  the  traffic  regu- 
lated being  non-intoxicating  liquors,  a  harmless  business,  is  taken  out  of 
the  domain  of  the  police  powers  of  the  Legislature. 

6.  That  the  act  is  in  conflict  with  section  28,  of  article  1,  and  section 
56,  of  article  3,  of  the  Constitution,  in  other  words,  that  the  act  is  a 
local  or  special  law,  and  for  that  reason  is  void. 
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It  will  be  perceived  that  all  the  grounds  urged  as  a  basis  for  the  dis- 
charge of  the  relator,  raise  constitutional  questions.  If  the  act  under 
which  he  is  charged  is  in  contravention  of  the  Constitution  of  this  State, 
and  violative  of  same,  and  we  shall  hold  that  either  of  the  propositions 
above  stated  are  well  taken,  then  it  must  follow  that  the  relator  is  en- 
titled to  his  discharge.  The  Thirtieth  Legislature,  page  212,  undertook 
to  levy  and  did  levy  an  occupation  tax  on  non-intoxicating  malt  liquors. 
By  section  1  of  this  act  it  is  provided,  as  follows:  ^'Section  1.  In  all 
counties,  justices'  precincts,  towns,  cities  or  other  subdivisions  of  a 
county  where  qualified  voters  thereof  have,  by  a  majority  vote,  determined 
that  the  sale  of  intoxicating  liquors  shall  be  prohibited  therein,  there 
is  hereby  levied  upon  all  firms,  persons,  associations  of  persons  and  cor- 
porations, selling  at  retail  non-intoxicating  malt  liquors,  such  as  TJno,' 
Ino,'  Trosty,*  ^Tip-top/  and  Teetotle,'  and  all  other  such  liquors  an 
annual  State  tax  of  $2,000,  and  counties,  also  incorporated  cities  and 
towns  where  such  sales  are  made,  may  each  levy  an  annual  tax  of  not 
exceeding  $1,000  upon  all  such  persons,  firms  or  corporations ;  provided, 
that  this  section  shall  not  apply  to  regular  druggists  or  pharmacists,  who 
as  such,  keep  for  sale  as  a  part  of  a  regular  drug  stock,  such  proprietary 
remedies  as  'malt  extract,'  'malt  medicine,'  and  'malt  and  iron'  used 
exclusively  as  medicine  and  not  as  a  beverage." 

Among  the  contentions  of  relator  is,  that  this  section  is  in  contraven- 
tion of  section  2,  article  8,  of  the  Constitution,  which  in  respect  to  qpcu- 
pation  taxes,  roads  as  follows :  "All  occupation  taxes  shall  be  equal  and 
uniform  upon  the  same  class  of  subjects  within  the  limits  of  the  author- 
ity levying  the  tax." 

It  is  also  contended  by  counsel  for  relator,  that  section  3  of  the  Bill  of 
Eights  is  important  to  be  considered  in  connection  with  this  contention, 
and  that  a  proper  construction  of  section  2  of  article  8  is  aided  by  refer- 
ence to  section  3  of  the  Bill  of  Eights.  This  section  is  as  follows :  "All  free 
men,  when  they  form  a  social  compact,  have  equal  rights  and  no  man  or 
set  of  men,  is  entitled  to  exclusive  separate  public  emoluments  or  privi- 
leges but  in  consideration  of  public  services." 

This  court  has  seemed,  in  decisions  heretofore,  to  have  esteemed  this 
section  of  the  Bill  of  Eights  as  having  some  application  to  the  uniform- 
ity, or  equality  of  taxing  measures.  Ex  parte  Jones,  38Texa8  Crim.  Bep,. 
482.  The  Constitution  preceding  that  under  which  we  are  now  operating, 
contained  the  following  provision:  "Taxation  shall  be  equal  and  uni- 
form throughout  the  State,"  whereas  the  present  Constitution  pro- 
vides: "All  occupation  taxes  shall  be  equal  and  uniform,  upon  the 
same  class  of  subjects  within  the  limits  of  the  authority  levying  the 
tax."  This  has  been  held  (Fahey  v.  State,  27  Texas  Crim.  App.,  146), 
as  applying  to  the  whole  State,  as  to  legislative  authority,  and  that  of 
a  county,  city,  or  town  as  their  respective  boundaries.  So  that  the  pro- 
vision of  the  Constitution,  here  in  question,  in  fact  provides  that  taxes 
shall  be  equal  and  uniform  throughout  the  State,  as  applied  to  all  taxes 
levied  for  State  use  by  the  Legislature.    If  the  contention  is  true,  that 


Digitized  by 


Google 


1908.]  Ex  Parte  Woods.  579 

the  act  of  the  Legislature  complained  of  makes  an  exception  in  favor 
of  druggists  and  pharmacists,  and  if  it  be  true  as  contended  by  rela- 
tor, that  the  tax  levied  is  not  equal  and  uniform  throughout  the  State 
upon  the  same  class  of  subjects,  then  the  tax  levied  is  without  authority 
cf  law,  in  contravention  of  the  Constitution,  and  the  relator  is  entitled 
to  be  discharged.  This  is  not  a  new  question  in  this  State.  This  mat- 
ter has  received  consideration,  both  by  this  court  and  by  the  Supreme 
Court.  Probably  the  most  notable  case  in  which  this  provision  of  the 
Constitution  has  received  construction  was,  the  case  of  the  Pullman 
Palace  Car  Company  v.  State  of  Texas,  64  Texas,  274.  In  that  case 
the  State  sought  to  enforce  an  occupation  tax  of  $2  a  mile  under  that 
part  of  the  act  of  March  24,  1881,  authorizing  the  collection  from  every 
person,  firm,  etc.,  owning  or  running  any  palace  car,  sleeping  or  dining 
cars,  not  owned  by  the  railway  company,  of  any  railroad  in  this  State. 

Touching  this  matter  and  the  contention  that  the  act  was  invalid 
in  that  the  occupation  tax  sought  to  be  laid  was  not  eqnal  and  uniform, 
the  court  say :  "The  inquiry  arises  whether  a  law  which  thus  imposes  a 
tax  on  others  than  railway  companies,  for  the  pursuit  of  this  business, 
while  it  exempts  railway  Companies  therefrom  does  not  violate  the  pro- 
visions of  the  Constitution  referred  to.  That  the  tax  contemplated  by 
the  act  is  an  occupation  tax  is  too  clear  for  discussion.  Does  the  busi- 
ness done  by  persons  or  corporations  owning  such  cars  and  running  them 
on  the  roads  of  others,  or  the  business  done  by  persons  not  owning  but 
running  such  cars  on  the  roads  of  others,  and  business  done  by  railway 
companies  on  their  own  roads  with  such  cars,  embrace  the  same  class 
of  subjects  of  taxation?  The  subject  of  taxation  is  the  thing  or  busi- 
ness done;  the  occupation  followed  for  and  on  account  of  which  the 
tax  is  imposed  on  persons  and  corporations  that  pursue  it.  The  busi- 
ness or  occupation  of  the  owners  of  such  cars  running  them  on  the  roads 
of  others,  and  of  those  who  are  not  owners  but  run  such  cars  on  the 
roads  of  others,  in  so  far  as  the  particular  occupation  for  which  the  tax 
is  imposed  is  concerned,  in  no  essential  diflEers  from  that  pursued  by  a 
railway  company  that  runs  its  own  cars  of  the  same  kind  for  the  same 
purpose  over  its  own  road.  The  same  acts  and  facts  make  the  occupa- 
tion in  either  case,  and  it  looks  to  the  same  end  and  purpose.  That  a 
railway  company  may  pursue  another  business  or  occupation  than  that 
taxed  by  the  law  in  question  cannot  affect  the  question  whether  a  busi- 
ness which  it  does  pursue  is  the  subject  of  taxation  for  the  pursuit  of 
which  others  are  taxed;  nor  can  the  fact  that  it  owns  other  property, 
without  which  the  occupation  in  a  given  case  could  not  be  pursued 
affect  the  question.  There  are,  however,  some  occupations  taxed  which 
are  very  kindred  in  the  elements  which  make  them  up,  i.  e.,  the  acts 
and  things  which  constitute  the  occupation  taxed.  Here  the  facts 
which  constitute  the  occupation  are  in  part  the  same,  but  not  entirely 
so;  and  hence  are  held  to  belong  to  different  classes  of  occupations 
and  not  required  to  pay  the  same  amount  of  tax.  There  is  no  act  or 
fact  entering  into  the  occupation  of  running  such  cars  as  are  mentioned 
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in  the  statute,  over  the  road  of  another,  which  does  not  enter  into  the 
occupation  of  the  road  owner  who  runs  over  his  own  road  the  same  kind 
of  cars  for  the  same  uses  and  purposes,  from  which  the  road  owner  can 
be  withdrawn  from  the  class  on  which  the  statute  imposes  the  tax. 
If  the  things  done  constitute  in  one  person  or  corporation  the  taxed 
occupation,  no  one  doing  the  same  things  can  be  omitted  from  the 
class  taxed,  without  a  violation  of  the  constitutional  provisions;  even 
though  the  omitted  or  excepted  person  or  corporation  may  do  more  or 
others  things  than  are  necessary  to  constitute  the  taxed  occupation,  and 
though  that  done  in  excess  may,  within  itself  constitute  a  distinct  occu- 
pation subject  to  taxation,  however  kindred  in  nature  the  occupation 
may  be.  The  Legislature  may  classify  subjects  of  taxation,  and  these 
classifications  may,  as  they  will,  be  more  or  less  arbitrary;  but  when 
the  classification  is  made,  all  must  be  subjected  to  the  payment  of  the 
tax  imposed,  who,  by  the  existence  of  the  facts  on  which  the  classifica- 
tion is  based,  fall  within  it,  unless  exempted  under  some  other 
constitutional  provision.  Nor  can  the  constitutional  requirement, 
in  reference  to  occupation  taxes,  be  evaded,  or  its  application  rendered 
unnecessary,  by  the  fact  that  the  person  or  corporation  pursuing  the 
occupation  pays  an  income  tax;  nor  by  the  fact  that  an  occupation 
tax  is  paid  upon  a  business  kindred  to  that  on  account  of  which 
the  given  occupation  tax  is  claimed.  Kelly  v.  Dwyer,  7  Lea.,  180; 
Burch  V.  The  Mayor,  42  Ga.,  596;  Hirsh  v.  Commonwealth,  21  Qratt., 
785;  Woolman  v.  State,  2  Swan  (Tenn.),  353;  State  v.  Stephens, 
4  Texas,  137.  It  is  suggested,  if  the  statute  is  violative  of  the 
constitutional  provision  referred  to,  that  it  should  not  be  held  void 
in  so  far  as  it  imposes  the  tax,  but  that  those  who  by  its  terms  are  ex- 
empted from  its  operation  should  be  held  subject  to  its  provisions. 
The  Legislature  alone  can  impose  taxes,  and  determine  what  occupa- 
tions shall  be  taxed;  and  when  it  imposes  an  occupation  tax  and  ex- 
pressly declares  that  given  persons  or  corporations  shall  not  be  sub- 
jected to  it,  the  courts  have  no  power  to  declare  that* they  shall;  but  they 
have  power  to  declare  that  the  act  by  which  such  a  discrimination  is 
made  is  inoperative  upon  those  upon  whom  the  burden  is  attempted  to 
be  imposed,  because  violative  of  the  rule  requiring  equality  and  uni- 
formity.^' 

A  similar  matter  was  considered  by  this  court  in  the  case  of  Ex  parte 
Jones,  38  Texas  Grim.  Rep.,  482,  43  S.  W.,  Eep.,  513.  The 
applicant  in  that  case  had  been  arrested  under  an  Act  of  the  Twenty- 
fifth  Legislature,  requiring  the  payment  of  occupation  tax  levied  on 
peddlers,  and  was  attacked  for  the  reason  that  it  contained  the 
proviso:  "That  all  ex-Confederates  and  ex-Federal  soldiers,  who,  from 
old  age,  or  other  cause,  may  be  incapacitated  to  do  and .  perform 
manual  labor  and  who  are  actual  residents  of  the  State  of  Texas,  and 
are  not  inmates  of  any  soldiers'  home,  or  drawing  any  pension  from 
the  United  States  or  State  government,  be  and  are  hereby  exempt 
from  the  payment  of  any  such  peddlers*  occupation  tax."    In  pass- 
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ing  upon  this  question,  this  court  said:  "Section  3  of  our  Bill 
of  Rights  would  appear  to  inhibit  any  class  legislation,  and  is  as  fol- 
lows: 'Section  3.  All  free  men  when  they  form  a  social  compact  have 
equal  rights,  and  no  man  or  set  of  men  is  entitled  to  exclusive  separate 
public  emoluments  or  privileges,  but  in  consideration  of  public  services/ 
A  proper  construction  of  these  constitutional  provisions,  together  with 
an  application  of  same  to  the  occupation  tax  provision  before  quoted, 
would  appear  to  settle  this  question  in  favor  of  the  applicant ;  for  un- 
questionably the  act  exonerates  and  exempts  from  taxation,  and  consti- 
tutes certain  classes  therein  named,  privileged  classes,  who  are  author- 
ized to  pursue  the  occupation  of  peddling  without  the  payment  of  any 
tax  or  the  procurement  of  any  license.  This  is  obviously  taxation  which 
is  not  equal  or  uniform.  However,  this  is  not  a  new  question  in  this 
State.  In  Pullman  Palace  Car  Co.  v.  State,  64  Texas,  274,  almost 
this  exact  question  came  before  our  Supreme  Court  for  decision.  That 
was  a  case  in  which  suit  was  brought  by  the  State  of  Texas  against  the 
Pullman  Palace  Car  Company,  claiming  an  occupation  tax  for  running 
and  operating  Pullman  palace  cars  on  lines  of  railroads  in  the  State  of 
Texas,  said  cars  not  being  owned  by  any  of  the  railroad  companies  oper- 
ating the  railroad.  The  tax  act  under  which  this  recovery  was  sought 
laid  an  occupatoin  tax  upon  all  persons  or  corporations  operating  Pull- 
man palace  cars  on  railroads  in  the  State  of  Texas,  except  persons  or 
corporations  who  owned  said  railroad;  and  the  court  held  that  this  ex- 
emption rendered  the  law  unconstitutional  and  void.  Among  other 
things,  Judge  Stayton,  who  rendered  that  opinion,  said :  *If  the  things 
done  constitute  in  one  person  or  corporation  the  taxed  occupation,  no 
one  doing  the  same  things  can  be  omitted  from  the  class  taxed  with- 
out a  violation  of  the  constitutional  provisions,  even  though  the  omitted 
or  excepted  person  or  corporation  may  do  more  or  other  things  than  are 
necessary  to  constitute  the  taxed  occupation,  and  though  that  done  in 
excess  may  within  itself  constitute  a  distinct  occupation  subject  to  tax- 
ation, however  kindred  in  nature  the  occupation  may  be.  Tlie  Legisla- 
ture may  classify  subjects  of  taxation  and  these  classifications  may  be,  as 
they  will  be,  more  or  less  arbitrary ;  but,  when  the  classification  is  made, 
all  must  be  subjected  to  the  payment  of  the  tax  imposed  who  by  the 
existence  of  the  facts  on  which  the  classification  is  based,  fall  within  it, 
unless  exempted  under  some  other  constitutional  provision.'  And  to  the 
same  effect,  see  also  Cooley  Tax'n  (Ed.  1879),  pages  128,  130,  138, 
139,  153;  1  Desty  Tax'n,  pages  94,  95,  122,  191,  192,  193;  City  of 
New  Orleans  v.  Home  Mut.  Ins.  Co.,  23  La.  Ann.,  449 ;  Sims  v.  Parish 
of  Jackson,  22  La.  Ann.,  440;  Livingston  v.  City  Council  of  Albany,  41 
Ga.,  21;  Lin  Sing  v.  Washburn,  20  Cal.,  534;  Sutton's  Heirs  v.  City  of 
Louisville,  5  Dana,  28." 

A  similar  question  came  before  the  court  later,  in  the  case  of  Ex  parte 
Overstreet,  39  Texas  Crim.  Rep.,  474,  46  S.  W.  Bep.,  825,  in  which 
case  the  opinion  of  the  court  was  delivered  by  Judge  Hurt,  then  its 
presiding  judge.     In  that  case,  the  relator  had  been  arrested  for  pur- 
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suing  the  occupation  of  peddling  buggies  without  first  obtaining  a 
license  therefor.  The  contention  of  relator  in  that  case  was  that  the 
law  under  which  he  was  arrested  was  unconstitutional,  in  that  it 
discriminates  between  persons  engaged  in  the  same  character  of  busi- 
ness, and  the  same  was  invalid  by  reason  of  an  exception  and  dis- 
crimination contained  in  the  act.  The  exception  which  it  was  con- 
tended rendered  the  act  unconstitutional  was,  as  follows:  '*A  mer- 
chant who  pays  an  occupation  tax  as  required  by  this  article, 
shall  not  be  required  to  pay  this  special  tax  for  selling  articles 
named  in  this  paragraph,  when  sold  in  his  place  of  business,  or  in  the 
county  in  which  his  place  of  business  is  located.^'  In  discussing  this 
question,  the  court  said:  "Constitution,  article  8,  paragraph  1,  pro- 
vides: ^Taxation  shall  be  equal  and  uniform  *  *  *.  It  (the 
Legislature)  may  also  impose  occupation  taxes  both  upon  natural  per- 
sons and  upon  corporations,  other  than  municipal,  doing  business  in  this 
State.'  Section  2:  ^AU  occupation  taxes  shall  be  equal  and  uniform 
upon  the  same  class  of  subjects  within  the  limits  of  the  authority  levy- 
ing the  tax.  But  the  Legislature  may  by  general  laws  exempt  from  tax- 
ation public  property  used  for  public  purposes,'  et«.  It  may  be  con- 
tended that  as  the  merchant  may  not  only  peddle  goods,  but  also  engage 
in  the  regular  mercantile  business,  therefore  the  pursuits  are  not  in 
conflict,  and  that  they  are  not  the  same  occupation.  This  proposition 
is  met  by  the  opinion  of  Judge  Stayton  in  Pullman  Palace  Car  Co.  v. 
State,  64  Texas,  274.  This  case  settles  beyond  any  question  the  issue 
involved  in  the  case  in  hand.  Under  the  law,  a  merchant  can  sell  any 
character  of  merchandise,  peddle  buggies,  etc.,  in  his  county;  in  fact, 
engage  in  any  mercantile  business  and  peddle  the  articles  named  in 
subdivision  40,  without  paying  as  much  occupation  tax  as  the  peddler  of 
a  buggy,  washing  machine,  etc.  Now,  we  cannot  comprehend  how  the 
fact  that  he  could  engage  in  the  mercantile  business  to  its  fullest  extent, 
as  well  as  the  peddling  of  these  articles,  without  paying  as  much  tax  as 
the  relator,  would  relieve  the  case  of  the  constitutional  prohibition  that 
'all  occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class 
of  subjects  within  the  limits  of  the  authority  levying  the  tax.' " 

The  same  principle,  in  substance,  was  reaflSrmed  in  the  cases  of  Po- 
teet  V.  State,  41  Texas  Crim.  Rep.,  2G8,  53  S.  W.  Rep.,  869 ;  Rainey 
V.  State,  41  Texas  Crim.  Rep.,  254,  53  S.  W.  Rep.,  882.  The  re- 
lator in  the  Poteet  case  had  been  convicted  of  pursuing  the  occu- 
pation of  a  cotton  buyer  without  obtaining  license  for  that  purpose. 
An  Act  of  the  Twenty-fifth  Legislature  had  imposed  an  occupation  tax 
on  cotton  buyers,  but  contained  the  following  provision,  which  it  was 
contended  rendered  the  proposed  tax  unconstitutional :  "A  merchant 
who  pays  an  occupation  tax,  as  herein  prescribed,  shall  not  be  consid- 
ered a  cotton  buyer,  or  buyer  of  wool  or  hides."  In  discussing  this  ques- 
tion, the  court  there  said:  '*ITnder  the  provisions  of  our  Constitution 
the  tax  must  be  equal  and  uniform,  and  the  Legislature  has  no  author- 
ity to  exempt  a  merchant,  or  any  other  class  from  the  payment  of  this 
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tax,  when  it  is  imposed  upon  all  others.  It  is  no  answer  that  the  party 
pays  a  tax  as  a  merchant.  The  two  callings  are  different  and  distinct. 
If  the  Legislature  has  the  authority  to  exempt  a  merchant  from  the  pay- 
ment of  the  tax,  so  it  would  any  other  class  of  citizens,  and  thus  impose 
a  burden  upon  one  class  from  which  the  others  are  exempt,  and  for  the 
same  calling  or  pursuit.^' 

The  Eainey  case  was  a  conviction  imder  the  same  statute  and  the 
holding  is  practically  identical  with  that  in  Poteet,  supra,  and  is  cited 
for  the  reason,  mainly,  that  it  contains  an  express  affirmation  of  the 
rule  laid  down  in  Ex  parte  Overstreet,  supra,  as  well  as  the  case  of  the 
Pullman  Palace  Car  Co.  v.  State,  64  Texas,  279. 

The  case  of  Hoefling  v.  City  of  San  Antonio,  85  Texas,  228,  by  our 
Supreme  Court  is  to  the  same  effect.  And  so  far  as  we  have  been  able 
to  discover,  there  is  no  dissent  in  the  authorities  in  this  State  from  the 
proposition  contained  in  the  above  cited  cases.  It  is  contended,  how- 
ever, by  counsel  for  the  State,  that  under  a  proper  construction  of  the 
statute  in  question,  there  is  no  exception  and  that  the  Legislature  did 
not  intend  to  except  any  one  from  its  operation.  The  presentation  of 
this  view  by  counsel  for  the  State,  was  very  forceful  and  is  as  strongly 
stated  as  it  well  could  be. 

The  provision  which  it  is  claimed  has  the  effect  to  make  void  the  act 
is,  as  follows:  "Provided  that  this  section  shall  not  apply  to  regular 
druggists,  or  pharmacists,  who,  as  such,  keep  for  sale  as  a  part  of  a 
regular  drug  stock,  such  proprietary  medicines,  as  ^malt  extract,'  *malt 
medicine'  and  ^malt  and  iron'  used  exclusively  as  medicine  and  not  as 
a  beverage." 

On  this  question  counsel,  in  their  brief  say:  "To  say  that  druggists 
are  exempt  from  the  tax  imposed,  is  to  render  meaningless  and  sur- 
plusage, all  reference  to  these  proprietary  remedies;  but  to  construe  the 
act  as  meaning  that  druggists  should  not  be  considered  as  coming  within 
the  provisions  of  the  act  by  making  sale  of  these  remedies  in  the  man- 
ner as  therein  stated,  is  to  give  meaning  to  all  the  language  used,  to 
save  the  bill  unimpaired,  and  to  accomplish  the  purpose  of  the  legisla- 
tion. We  admit  that  the  language  employed  is  not  as  apt  to  express 
this  idea  as  could  have  been  employed,  but  that  this  was  the  legislative 
intent  there  can  be  but  little  doubt  from  the  language  used  and  the  pur- 
pose of  the  act,  and  being  so,  the  law  should  be  construed  so  as  to  give 
it  effect.  Our  position  is,  that  the  provision  was  intended  to  mean 
as  if  it  read  ^provided  that  this  section  shall  not  prevent  the  sale  by 
regular  druggists  or  pharmacists,  who  as  such,  keep  for  sale  as  a  part 
of  a  regular  drug  stock,  of  such  proprietary  remedies  as  "malt  extract," 
"malt  medicine"  and  "malt  and  iron"  used  exclusively  as  medicine  and 
not  as  a  beverage.'  This  construction  would  change  the  phrase  'apply  to' 
and  interpolate  in  lieu  the  phrase  'prevent  the  sale  by,'  and  also  interpo- 
late the  word  'of  between  the  words  'stock'  and  'such.'  This  court  is 
authorized,  and  it  would  seem  from  the  authorities  to  be  its  duty,  when 
the  intention  of  the  Legislature  can  be  ascertained  with  reasonable  cer- 
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tainty,  to  alter  and  supply  words  in  the  statute  so  as  to  give  it  effect." 
For  a  proper  determination  of  the  question  here  presented,  we  must 
refer  to  our  State  Constitution.  The  matter  involves  a  proper  construc- 
tion of  it.  If,  when  so  construed,  there  is  no  exception,  then  relator 
should  be  held.  If  there  is  an  exception,  and  if  the  law  violates  the 
constitutional  provision  that  occupation  taxes  must  be  equal  and  uni- 
form, it  must  follow  that  the  relator  should  be  discharged.  "A  cardinal 
rule  in  dealing  with  written  instruments  is,  that  they  are  to  receive  an 
unvamng  interpretation,  and  that  their  practical  construction  is  to  be 
uniform.  A  constitution  is  not  to  be  made  to  mean  one  thing  at  one 
time,  and  another  at  some  subsequent  time  when  the  circumstances  may 
have  so  changed  as  perhaps  to  make  a  different  rule  in  the  case  seem  de- 
sirable. A  principal  share  of  the  benefit  expected  from  written  con- 
stitutions would  be  lost  if  the  rules  they  established  were  so  flexible  as 
to  bend  to  circumstances  or  be  modified  by  public  opinion.  It  is  with 
special  reference  to  the  varying. modes  of  public  opinion,  and  with  a 
view  to  putting  the  fundamentals  of  government  beyond  their  control, 
that  these  instruments  are  framed;  and  there  can  be  no  such  steady 
and  imperceptible  change  in  their  rules  as  inheres  in  the  principles  of 
the  common  law.  Those  beneficent  maxims  of  the  common  law  which 
guard  person  and  property  have  grown  and  expanded  until  they  mean 
vastly  more  to  us  than  they  did  to  our  ancestors,  and  are  more  minute, 
particular,  and  pervading  in  their  protections;  and  we  may  confidently 
look  forward  in  the  future  to  still  further  modifications  in  the  direction 
of  improvement  Public  sentiment  and  action  effect  such  changes^  and 
the  courts  recognize  them;  but  a  court  or  legislature  which  should  al- 
low a  change  in  public  sentiment  to  influence  it  in  the  intention  of  its 
founders,  would  be  justly  chargeable  with  reckless  disregard  of  oflficial 
oath  and  public  duty;  and  if  its  course  could  become  a  precedent,  those 
instruments  would  be  of  little  avail.  .  The  violence  of  public  passion  is 
quite  as  likely  to  be  in  the  direction  of  oppression  as  in  any  other ;  and 
the  necessity  for  bills  of  rights  in  our  fundamental  laws  lies  mainly  in 
the  danger  that  the  Legislature  will  be  influenced,  by  temporary  excite- 
ments and  passions  among  the  people,  to  adopt  oppressive  enactments. 
What  a  court  is  to  do,  therefore,  is  to  declare  the  law  as  written,  leaving 
it  to  the  people  themselves  to  make  such  changes  as  new  circumstances 
may  require.  The  meaning  of  the  Constitution  is  fixed  when  it  is 
adopted,  and  it  is  not  different  at  any  subsequent  time  when  a  court 
has  occasion  to  pass  upon  it.'^  Cooley's  Const.  Limitations,  6th  ed., 
pages  68-69. 

The  Constitution  governs.  It  is  literally  thus,  a  pillar  of  cloud  by 
day,  and  by  night  a  pillar  of  fire;  to  give  us  light  and  with  us,  it  is 
"to  go  by  day  and  by  night." 

If  we  should;  or,  are  at  liberty  to  construe  the  act  in  question  so  as 
to  hold  that  there  is  no  exemption  contained  in  it,  it  would  manifestly 
follow  that  the  objection  which  we  are  considering  would  not  apnly. 
We  do  not  believe,  however,  that  we  could  or  should  so  hold.     There  are 
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many  rules  for  the  construction  of  statutes.  It  would  not  be  denied 
that  the  prime  object  of  all  rules  for  interpretation  is  to  ascertain  the 
will  and  intent  of  the  law  maker.  This  may  oftenest  be  done,  and 
usually  can  best  be  done,  by  giving  effect  to  the  language  used,  con- 
sidered and  construed  in  its  ordinary  sense.  Of  course,  we  recognize 
that  we  are  not  imperatively  required  to  give  the  language  employed  its 
literal  meaning,  if  in  the  light  of  the  entire  law,  previous  legislation,  or 
the  evident  purpose  and  intent  of  the  Legislature;  a  different  construc- 
tion should  fairly  be  placed  on  the  language  used.  More  literalism 
when  it  leads  to  absurdity,  should,  of  course,  be  rejected,  but  where  in 
the  light  of  the  entire  act,  taking  every  part  of  it  into  consideration, 
the  language  is  clear,  the  meaning  obvious  and  an  exception  is  made  in 
precise  terms,  we  are  neither  required  nor  permitted  to  speculate  as  to 
what  the  Legislature  meant  where  such  meaning  does  not  appear  in  the 
language  used,  nor  are  we  at  liberty  to  search  for  a  meaning  not  appar- 
ent on  the  face  of  the  act  to  be  construed.  Now,  it  should  be  remem- 
bered that  the  act  in  question  is  not  an  amendment  of  any  prior  act  or 
existing  statute,  but  for  the  first  time  levies  a  heavy  tax  upon  non-intoxi- 
cating malt  liquors.  Therefore,  in  construing  the  act  it  is  not  possible 
to  do  so  with  reference  to  any  existing,  or  prior  legislation,  but  the  con- 
struction must  be  of  the  act  itself  as  it  stands  written  on  the  statute 
book.  Nor,  is  here  any  kindred  legislation  to  which  the  act  is  refer- 
able, or  that  might  or  could  aid  us  in  its  proper  interpretation.  It  is  a 
cardinal  rule  of  construction  that  the  meaning  of  one  portion  of  an  act 
may  be  aided  by  other  provisions  contained  in  the  same  act,  and  that  that 
construction  should  be  placed  upon  such  legislation  as  would  give  the 
whole  effect.  That  cannot  apply  in  this  case  for  the  reason  that  the 
exception  is  contained  in  the  first  section  of  the  act  in  question,  and 
there  is  no  reference  thereto  in  any  other  portion  of  the  act,  nor  any- 
thing in  it  which  could  aid  us  in  the  construction  of  the  portion  here 
under  investigation.  The  exception,  if  there  be  an  exception,  is  found 
in  the  first  section  of  the  act  in  question.  There  is  no  language  used 
anywhere  else  in  said  act  which  could  aid  us  in  construing  the  intent 
and  purpose  of  the  alleged  exemption.  The  tax  levied  is  upon  non- 
intoxicating  malt  liquors,  including  certain  liquors  specifically  named 
and  all  other  such  liquors.  Now,  in  the  light  of  this  tax  so  levied, 
we  are  confronted  with  an  exception  which  provides  that  this  section, 
that  is,  section  1,  defining  the  occupation  to  be  taxed,  shall  not  apply 
to  regular  druggists  or  pharmacists,  who,  as  such  keep  for  sale,  as  a 
part  of  a  regular  drug  stock,  such  proprietary  remedies  as  malt  extract, 
malt  medicine  and  malt  and  iron,  used  exclusively  as  medicine  and  not 
as  a  beverage. 

Now  the  learned  counsel  for  the  State  says  that  this  article  should 
be  construed  as  if  it  read  as  follows :  "Provided  that  this  section  shall 
not  prevent  the  sale  by  regular  druggists  or  pharmacists,  who  as  such, 
keep  for  sale  as  a  part  of  a  regular  drug  stock  of  such  proprietary 
remedies  as  malt  extract,  malt  medicine,  and  malt  and  iron  used  exclu- 
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sively  as  medicine  and  not  as  a  beverage."  In  other  words,  to'  uphold 
the  law  we  should  be  required  to  strike  out  in  the  act  in  question,  the 
term  *'shall  not  apply,"  and  substitute  therefor  the  words  '^shall  not 
prevent  the  sale  by" ;  and  in  addition  to  that,  interpolate  the  word  "of 
between  the  words  "stock"  and  "such."  While  we  recognize  the  duty 
resting  upon  us  to  search  diligently  for  the  legislative  intent  in  the  lan- 
guage used,  so  that  we  may  find  it,  and  having  found  it,  give  it  effect, 
we  do  not  believe  that  we  should  declare  the  unambiguous  language  used 
in  this  section  meaningless,  strike  out  and  strike  down  the  clear  and 
precise  words  used  of  such  ordinary  signification  as  to  rebut  the  pre- 
sumption that  they  were  used  either  ignorantly  or  inadvertently  by  the 
Legislature,  and  interpolate  words  not  used  by  them  and  having  made 
the  elision  in  the  one  case  and  the  interpolation  in  the  other,  with  such 
alteration  and  substitution,  undertake  to  give  the  act  effect.  This  act 
of  the  Legislature  not  only  levies  a  tax  but  makes  provision  for  the 
arrest  and  conviction  of  persons  engaged  in  the  business  named  with- 
out the  payment  of  such  tax  and  provides  for  punishment  of  offenders 
against  same  by  a  fine  of  not  less  than  the  amount  of  tax  due  and  not 
more  than  double  the  sum.  As  a  rule  for  the  guidance  of  the  courts 
in  construing  such  statutes,  it  is  said  in  Ex  parte  Overstreet  above 
quoted,  that  one  test  is,  and  it  seems  to  be  both  an  infallible  and  a  just 
test,  could  the  person  claimed  to  be  excepted,  be  convicted  under  such 
statute  ?  In  the  Overstreet  case.  Judge  Hurt  uses  this  language :  "Let 
us  suppose  that  the  merchant  was  indicted  for  peddling  buggies  without 
a  peddler's  license  and  the  proof  showed  that  he  had  obtained  a  mer- 
chant's license,  but  that  he  had  peddled  the  buggies  within  the  county 
in  which  his  business  was  situated.  Under  such  a  state  of  facts,  could 
he  be  convicted  of  pursuing  the  occupation  of  a  peddler  under  subdi- 
vision 40  without  license?  He  evidently  could  not  because  the  proviso 
expressly  authorizes  him  to  sell  buggies  within  the  county  of  his  place 
of  business." 

Now,  under  this  act,  let  us  suppose  that  a  druggist  who  has  not 
paid  the  tax,  is  found  engaged  in  the  sale  of  malt  liquors,  either  as  pro- 
prietary medicines  or  under  the  guise  of  proprietary  medicines;  either 
those  named  in  the  exception  or  others  of  the  same  character;  or,  for 
that  matter  engaged  in  selling  the  very  articles  upon  a  sale  of  which 
at  retail,  the  tax  has  been  levied.  He  is  indicted  and  brought  before 
the  courts  of  his  country  and  convicted,  and  an  appeal  is  prosecuted  to 
this  court.  Would  we  be  justified  by  any  rule  known  among  men  in 
upholding  such  a  conviction  in  the  light  of  the  statute  which  specifically 
and  in  terms  provides,  that  the  section  alleged  to  have  been  violated 
shall  not  apply  to  him.  In  his  defense,  he  would  point  us  to  that  por- 
tion of  section  1  of  the  act  levying  a  tax,  which  says:  "Provided  that 
this  section  shall  not  apply  to  regular  druggists,  or  pharmacists,  who, 
as  such,  keep  for  sale  as  a  part  of  a  regular  drug  stock,  such  proprietary 
remedies  as  malt  extract,  malt  medicine  and  malt  and  iron,  used  ex- 
clusively as  a  medicine  and  not  as  a  beverage,"  and  invoke  this  provision 
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as  a  shield  and  a  defense.  Would  we  be  justified  in  saying,  that  while 
the  exception  is  clear  and  explicit  in  its  terms,  that  the  Legislature  did 
not  say  what  they  meant,  or  mean  what  they  said,  and  that  we  might 
reach  out  and  punish  him  on  some  theory  or  suggestion  that  we  are  at 
liberty  to  strike  out  the  words  "shall  not  apply  to,'*  and  insert  the  phrase 
"shall  not  prevent  the  sale  by/*  and  interpolate  "of  between  the  words 
"stock*'  and  "such*'?  We  do  not  think  so,  but  are  clear  that  such  ex- 
ception, when  invoked  and  by  whomsoever  invoked,  must  be  and  should 
be  sustained  by  this  court. 

But  it  is  urged  with  great  force  and  much  plausibility  by  counsel  for 
the  State,  that  if  the  law  in  question  cannot  be  upheld  as  a  tax  law,  that 
it  may  be  upheld  and  should  be  upheld  as  a  police  regulation  and  not 
treated  by  the  well  known  tests  applicable  to  taxing  laws,  and  cites 
many  authorities  to  sustain  this  proposition.  We  do  not  think  this  con- 
tention sound  for  several  reasons.  In  the  first  place,  the  act  in  ques- 
tion is  a  tax  law.  As  it  appears  in  the  published  volume  of  the  General 
Laws  of  the  Thirtieth  Legislature,  its  title  is  "Taxes — providing  occupa- 
tion tax  on  dealers  in  Malt  Liquors.**  The  sole  and  only  effect  of  the 
law,  its  sole  and  only  purpose  is  to  levy  a  tax  on  the  occupation  named, 
and  to  provide  for  its  due  enforcement  and  collection.  And  to  say  that 
it  may  be  treated  as  a  mere  matter  of  regulation  is  to  do  violence  to  the 
law  itself,  and  to  nullify  and  emasculate  the  same.  Nor,  do  we  believe, 
with  all  possible  respect  to  counsel,  that  this  view  is  important  in  any 
event,  for  that,  if  there  is  in  fact  a  discrimination  and  the  legislation  is 
violative  of  the  bill  of  rights,  and  in  the  face  of  the  Constitution,  and 
that  under  whatever  guise  or  under  whatever  pretext  attempted,  the  re- 
sult should  not  be  different. 

But  it  may  be  contended  that  we  could  and  should  uphold  the  con- 
tention of  the  State  on  the  ground  that  the  exception  was  not  intended 
to  apply  to  persons,  but  only  to  permit  by  legislative  enactment,  the  sale 
of  certain  proprietary  remedies  as  medicines  and  not  as  a  beverage,  and 
this  without  reference  to  the  distinctive  occupation  of  those  offering 
same  for  sale.  That  it  would  be  within  the  authority  of  the  Legislature 
to  have  exempted  the  sale  of  certain  proprietary  remedies  as  medicines 
if  the  exemptions  had  applied  to  all  persons  without  discrimination,  can 
admit  of  no  doubt;  but  the  Legislature,  as  we  view  it,  has  not  done 
this.  If  such  had  been  their  intention,  the  specific  naming  of  druggists 
and  pharmacists  was  both  idle  and  foolish. 

Our  own  statutes  and  decisions  furnish  the  safest  rules  for  judicial 
interpretation.  The  first  provision  in  numerical  order  and  importance 
laid  down  in  article  3268  of  the  Revised  Civil  Statutes  is  as  follows: 
"The  following  rules  shall  govern  in  the  construction  of  all  civil  statu- 
tory enactments:  1.  The  ordinary  signification  shall  be  applied  to 
words  except  words  of  art  or  words  connected  with  a  particular  trade 
or  subject  matter.*'  The  very  first  article  of  our  Penal  Code  reads,  as 
follows:  "The  design  of  enacting  this  code  is  to  define  in  plain  Ian- 
guage  every  offense  against  the  laws  of  this  State,  and  affix  to  each 
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oflFense  its  proper  punishment/*  Again/  it  is  provided  in  article  5  of  the 
Penal  Code,  that  "In  the  construction  of  this  code  each  general  pro- 
vision shall  be  controlled  by  a  special  provision  on  the  same  subject, 
if  there  be  a  conflict/*  Article  6  of  the  Penal  Code  is  as  follows: 
"Wherever  it  appears  that  a  provision  of  the  penal  law  is  so  indefinitely 
framed  or  of-  such  doubtful  construction  that  it  cannot  be  understood, 
either  from  the  language  in  which  it  is  expressed,  or  from  some  other 
written  law  of  the  State,  such  penal  law  shall  be  regarded  as  wholly  in- 
operative/' In  article  9  of  the  Penal  Code,  it  is  said,  among  other 
things,  that  "No  person  shall  be  punished  for  an  offense  which  is  not 
made  penal  by  the  plain  import  of  the  words  of  a  law/*  These  articles 
have  received  frequent  construction  by  this  court  and  our  Supreme 
Court,  and  the  rule  is  almost  uniformly  laid  do\vTi  that  "if  the  words 
used  in  the  statute  are  free  from  ambiguity  or  doubt,  and  express  plainly 
and  clearly  the  intent  according  to  the  most  natural  import  of  the  lan- 
guage, there  is  no  occasion  to  look  elsewhere/*  Comm.  v.  Weede,  Dall. 
Dec,  361;  Dodson  v.  Bunton,  81  Texas,  655;  State  v.  Delesdenier,  7 
Texas,  76 ;  HoUey  v.  State,  14  Texas  Crim.  App.,  506 ;  Murray  v.  State, 
21  Texas  Crim,  App.,  620;  Smith  v.  State,  18  Texas  Crim.  App.,  454; 
Engelking  v.  Von  Wamel,  26  Texas,  469.  This  rule  is  almost  uni- 
formly adopted  by  the  best  text  writers.  Endlich  on  Interpretation  of 
Statutes,  section  4:  *^Vhere  the  words  of  a  statute  are  plainly  ex- 
pressive of  an  intent,  not  rendered  dubious  by  the  context,  the  inter- 
pretation must  conform  to  and  carry  out  that  intent.  It  matters  not, 
in  such  a  case,  what  the  consequences  may  be.  *It  has,  therefore,  been 
distinctly  stated,  from  early  times  down  to  the  present  day,  that  judges 
are  not  to  mold  the  language  of  statutes  in  order  to  meet  an  alleged 
convenience  or  an  alleged  equity;  are  not  to  be  influenced  by  any  no- 
tions of  hardship;  or  of  what  in  their  view  is  right  and  reasonable 
or  is  prejudicial  to  society;  are  not  to  alter  clear  words,  though  the 
Legislature  may  not  have  contemplated  the  consequences  of  using  them ; 
are  not  to  tamper  with  words  for  the  purpose  of  giving  them  a  con- 
struction which  is  ^supposed  to  be  more  consonant  with  justice*  than 
their  ordinary  meaning.  Where,  by  the  use  of  clear  and  unequivocal 
language,  capable  of  only  one  meaning^  anything  is  enacted  by  the 
Legislature,  it  must  be  enforced,  even  though  it  be  absurd  or  mis- 
chievous. If  the  words  go  beyond  what  was  probably  the  intention, 
effect  must  nevertheless  be  given  to  them.  They  cannot  be  construed, 
contrary  to  their  meaning,  as  embracing  or  including  cases  merely  be- 
cau3e  no  good  reason  appears  why  they  should  be  excluded  or  em- 
braced.*' 

Now,  bearing  in  mind  that  the  law  in  question  not  only  levies  a  tax 
but  makes  the  failure  to  pay  same  a  criminal  offense  subjecting  the 
dealer  to  a  heavy  penalty,  is  it  not  clear  that  a  person  claiming  the  ex- 
emption could  not  bo  held  as  a  criminal  under  the  plain  import  of  the 
language  used,  and  if  a  druggist  and  pharmacist  were  arraigned  and 
convicted  under  the  law  where,  under  the  plain  every  day  meaning  of 
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the  language  used,  he  was  in  express  terms  excepted,  to  say  to  him  by  a 
sort  of  judicial  legislation,  under  the  name  of  construction,  that  he 
would  be  held  criminally  liable  under  a  statute,  the  language  of  which 
permits  him  to  pursue  the  business  in  question,  he  could  well  say,  as 
did  Macbeth  of  the  weird  sisters : 

"And  be  these  juggling  words  no  more  believed. 
That  palter  to  us  in  a  double  sense; 
That  keep  the  words  of  promise  to  our  ear,  and  break  it  to  our  hope." 

2.  There  is  perhaps  another  and  a  stronger  reason  why  this  law 
must  be  held  unconstitutional.  By  its  plain  terms  it  levies  a  tax  of 
»$2,000  on  a  person  selling  the  articles  named  in  prohibition  territory, 
whereas  no  such  tax  is  levied  in  any  other  territory.  All  persons  are 
at  liberty  in  other  territory  to  sell  the  named  articles  without  tax,  un- 
less it  be  the  tax  on  the  ordinary  merchants.  This  is  not,  it  is  con- 
ceived, an  equal  and  uniform  tax  throughout  the  limits  of  the  State. 
Under  this  law,  a  citizen  living  in  the  City  of  Dallas  may  sell  Uno,  Ino, 
etc.,  to  all  persons  that  are  willing  to  buy  without  let  or  hindrance, 
whereas  in  the  neighboring  town  of  Lancaster  he  will  be  subject  to  a 
tax,  for  State  purposes,  of  $2,000.  Under  this  law,  in  the  County  of 
Johnson,  if  one  desires  to  sell  these  articles,  he  must  pay  a  tax  of  at  least 
$2,000  per  annum,  and  a  tax  that  may  be  $4,000  per  year,  whereas  in 
the  neighboring  County  of  Tarrant  he  may  sell  it  without  tax.  Sup- 
pose we  substitute  in  the  law  for  the  words  Ino,  Uno,  etc.,  the  words 
^lumber,  shingles  and  building  materials.^^  We  would  then  have  a 
tax  levied  in  prohibition  territory  upon  conmierce  on  these  useful 
articles  in  Johnson  County  in  the  sum  of  $4,000  a  year,  whereas  in  the 
adjoining  county,  among  people  wholly  homogeneous,  the  merchants  pay 
practically  no  tax  at  all.  It  was  the  intention  and  purpose  of  the 
founders  of  our  government  to  prohibit  and  prevent  this  condition  of 
affairs.  In  all  the  provisions  of  our  Constitution  there  is  not  one  more 
necessary  or  by  which  greater  store  is  set  than  the  provision  that  taxa- 
tion should  be  equal  and  uniform  among  all  citizens  within  her  boun- 
daries. The  patriots  and  freemen  who  founded  our  institutions  and 
wrought  and  wove  the  peoples'  will  into  our  organic  law  understood  the 
importance  of  giving  to  every  man  a  free  and  a  fair  opportunity  in  the 
race  of  life.  They  must  have  understood  as  do  we  that  at  all  times 
and  among  all  people  the  taxing  power  had  been  a  matter  of  signal  con- 
dition. Such  prostitution  and  discrimination  of  the  taxing  power  in 
respect  to  the  ordinary  articles  of  commerce  as  are  here  attempted  in  this 
statute,  could,  if  so  designed,  bankrupt  and  beggar  the  merchants  in 
half  the  domain  of  Texas,  and  so  harass  and  outrage  her  people  as 
almost  to  create  a  revolution.  Nor  will  it  do  to  say  this  law  should  be 
upheld  on  the  pretense  and  pretext  that  it  is  an  aid  to  the  local  option 
statute.  If  the  liquors  sold  are  in  fact  intoxicating,  the  seller  may  be 
convicted  in  the  courts  of  the  country  for  such  sale.  But  as  a  matter 
of  fact,  the  articles  proposed  to  be  taxed  and  named  in  the  act  in 
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question  are  by  express  legislative  enactments  declared  to  be  non-intoxi- 
cating. Their  sale  is  legitimized  and  the  authority  of  the  government 
and  the  sanction  of  the  State  goes  with  the  payment  of  the  tax.  Our 
courts  have  held  that  special  provisions,  methods  of  procedure,  inci- 
dental remedies,  and  matters  of  that  sort,  can  be  enacted,  having  a 
special  and  peculiar  relation  to  the  enforcement  of  our  prohibition  laws. 
Ex  parte  Dupree,  101  Texas,  105  S.  W.  Eep.,  493.  But  it  has  never 
been  held  that  any  Legislature  can,  under  the  guise  of  the  enforcement 
of  any  statute,  undertake  to  levy  a  tax  on  occupation  in  one  section  of 
the  State  and  exempt  by  legislative  authority  another  portion  of  the 
State  from  the  payment  of  such  tax  on  precisely  the  same  articles. 
Such  favoritism  would  be  tyranny,  and  to  prevent  such  discrimination 
was  the  purpose  of  the  constitutional  provision  that  taxation  should  be 
equal  and  uniform.  Cummings  v.  Bank,  101  TJ.  S.,  153;  Bank  v. 
Hines,  30  Ohio  St.,  15. 

In  argument  we  were  appealed  to  with  great  earnestness  to  uphold 
the  law  in  this  case  with  the  statement  that  it  was  a  serious  matter  to 
declare  a  law,  duly  passed  by  the  Legislature,  unconstitutional.  We  are , 
not  unmindful  of  the  responsibility  assumed  by  us  in  so  declaring,  but  it 
has  been  held,  under  our  system,  from  time  immemorial,  that  it  is  not 
only  in  our  province  so  to  do,  but  that  in  a  clear  case  we  should  do  so. 
If  we  are  at  liberty  to  extend  or  construe  the  Constitution  so  as  to  per- 
mit something  to  be  done  which  is  prohibited  by  it,  under  the  guise  or 
in  aid  of  legislation,  deemed  to  be  helpful  and  beneficial,  the  precedent 
is  made  and  in  other  and  evil  times  this  or  some  other  court  may  seek 
the  extension  of  judicial  authority,  with  our  decision  as  a  basis  and  a 
precedent  in  respect  to  some  matter  which  may  both  vex  and  harass 
the  citizen.  The  Constitution  is  the  organic  law  of  the  land;  it  stands^ 
and  should  stand,  unless  otherwise  declared  in  the  manner  provided  by 
law,  unchanged  and  unchangeable. 

'*The    shouting   and    the    tumult    dies, 
The  captains  and  the  kings  depart,'* 

but  the  Constitution,  while  it  remains  our  Constitution,  is  the  same 
yesterday,  to-day  and  forever ;  it  means  the  same  thing  ever}'where  and 
to  all  men,  it  is  the  shield  of  the  weak,  the  protection  of  all  alike ;  none 
are  too  poor  to  invoke  its  protection,  and  none  too  strong  to  escape  its 
power.  There  is  no  place  where  its  voice  should  not  be  heard  and 
truly  its  lines  should  go  out  through  all  the  land. 

It  is  as  important  to  the  citizen  that  his  rights  should  not  be  in- 
vaded in  violation  of  the  constitutional  guaranties  as  it  is  that  an  act 
of  the  Legislature  should  be  upheld.  So  that  we  hold  tliat  the  duty 
to  declare  the  law  as  it  is,  rests  upon  us.  It  is  a  duty  that  we  should 
neither  refuse  nor  hesitate  to  perform.  In  a  clear  case,  a  refusal  to  meet 
the  issue  would  be  criminal,  an  evasion  worse  than  weakness.  We  be- 
lieve the  act  to  be  unconstitutional  in  that  it  strikes  down  the  guaranty 
of  the  Constitution  that  taxes  shall  be  equal  and  uniform,  and  enter- 


Digitized  by  VjOOQ  IC 


1908.]  Bedman  v.  The  State.  591 

taining  this  view  after  a  thorough  investigation  and  deliberate  consider- 
ation^ it  only  remains  for  ns  with  "firmness  in  the  right,  as  God  has 
given  ns  to  see  the  righf '  to  declare  it.    Fiat  justitia  mat  coelum. 

There  are  other  grave  and  important  questions  presented  by  counsel 
for  the  relator  about  some  of  which  we  have  serious  doubts,  but  in  view 
of  our  opinion  on  the  questions  above  treated,  we  pretermit  any  discus- 
sion of  them. 

Let  the  relator  be  discharged. 

Relator  discharged. 

Brooks,  Judge,  dissents. 

[Rehearing  denied  March  20,  1908. — ^Reporter.] 


C.  A.  Redman  v.  The  State. 

No.  4091.     Decided  February  19,  1908. 

1. — ^Murder — ^Evidence — Defensive  Theory. 

Upon  trial  for  murder  where  a  controversy  arose  as  to  whether  the  defendant 
was  the  father  of  the  child  of  the  State's  witness,  the  defendant  claiming  that 
he  had  kiUed  deceased,  because  the  latter  had  charged  him  with  being  the  author 
of  the  shame  of  said  witness,  who  was  his  first  cousin;  defendant  also  claiming 
this  as  adequate  cause;  it  was  error  to  refuse  defendant  to  show  by  testimony 
that  his  conduct  towards  said  witness  in  the  presence  of  others  was  decorous,  de- 
cent and  proper;  to  controvert  the  issue  as  to  whether  or  not  he  was  the  author 
of  her  shame. 

2. — Same — ^Evidence — Self-Serving  Declarations. 

Upon  trial  for  murder,  where  the  defense  was  insulting  language  towards  a  fe- 
male relative,  there  was  no  error  in  excluding  declarations  of  defendant  on  the 
night  before  the  killing  that  he  believed  the  deceased  was  lying  about  the  female 
about  whom  the  latter  had  used  insulting  language. 

3. — Same — Charge  of  Court — ^Burden  of  Proof — ^Keasonable  Doubt. 

Upon  trial  for  murder  where  among  other  defenses,  the  defendant  claimed 
adequate  cause  on  account  of  insulting  language  towards  a  female  relative,  it 
was  nevertheless  the  duty  of  the  court  under  article  765,  Code  Criminal  Procedure, 
to  charge  the  reasonable  doubt  with  reference  to  all  grades  of  homicide,  and  it 
was  error  to  assume  in  his  charge  that  the  defendant  was  guilty  of  man- 
slaughter. 

4. — Same — Charge  of  Court — ^Adequate  Cause — Passion — Murder  in  Second  De- 
gree. 

Upon  trial  for  murder,  it  was  error  in  charging  upon  murder  in  the  second  de- 
gree, that  the  killing  must  be  in  a  sudden  transport  of  passion;  the  statute  of 
this  State  only  requires  that  the  killing  be  done  in  passion  aroused  without  ade- 
quate cause.    Following  Kannamacher  v.  State,  51  Texas  Crim.  Rep.,  118. 

5. — Same— <Jharge  of  Court — ^Adequate  Cause— Provocation — Insulting  Lan- 
guage to  Pemale  Relative. 
Upon  trial  for  murder  where  the  evidence  showed  that  the  only  adequate  cause 
for  reducing  the  homicide  to  manslaughter  was  insulting  words  concerning  a 
female  relative,  the  court  erred  in  his  charge  in  instructing  the  jury  as  to  other 
provocations  than  insulting  language  to  a  female  relative. ' 

6. — Same — Charge  of  Court — ^Kanslaughter. 

Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  had  been 
informed  of  insulting  language  of  the  deceased   towards   a   female    relative  of 
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defendant;  that  he  met  deceased  several  times  thereafter,  and  finally  called  on 
him  for  an  explanation,  when  the  deceased  repeated  said  language  and  defendant 
killed  him,  the  court  should  have  charged  that  if  defendant  in  the  first  instance 
did  not  believe  said  insulting  words,  and  sought  out  the  deceased  to  ask  him  if  he 
uttered  such  slanderous  statements,  and  being  apprized  that  he  did  so,  repeated 
the  same,  and  the  defendant  then  under  the  immediate  influence  of  sudden  passion 
slew  deceased,  he  would  only  be  guilty  of  manslaughter.  Following  Richardson  ▼. 
State,  28  Texas  Crim.  Rep.,  216. 

7. — Same — Charge  of  Court — ^Insnltlnflr  JMRgJiAgt  to  Female — ^Tmtli  of  Charge. 
Where  upon  trial  for  murder  the  defensive  theory  was  insulting  language  to  & 
female  relative,  and  there  was  evidence  by  the  State  that  the  defendant  was  the 
father  of  the  illegitimate  child  of  the  woman  whom  he  claimed  deceased  had 
slandered,  there  was  no  error  in  the  court's  charge  that  if  the  defendant  waa  the 
father  of  said  child  that  the  homicide  would  not  be  reduced  to  manslaughter,  even 
though  the  deceased  had  made  such  statement 

8. — Same — Charge  of  Court — ^Adequate  Cause— fiudden  Transport  of  Passion. 

Upon  trial  for  murder,  where  the  defense  claimed  manslaughter,  it  was  error  on 
part  of  the  court  that  the  passion  aroused  in  defendant  should  be  a  sudden  trans- 
port of  passion,  rendering  defendant'^  mind  incapable  of  cool  reflection;  simply 
passion  is  all  the  law  demands. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  the  Hon. 
W.  C.  Ware. 

Appeal  from  a  conviction  of  murder  in  the  first  degree;  penalty,  life 
imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Ivy,  Hill  £  Greenwood,  for  appellant. — Cited  authorities  stated  in 
opinion ;  also  Loyd  v.  State,  46  Texas  Crim.  Eep.,  533 ;  Tucker  v.  State, 
55  S.  W.  Rep.,  711;  Martin  v.  State,  40  Texas  Crim.  Rep.,  660;  Wil- 
liams V.  State,  24  Texas  Crim.  App.,  637;  Eanes  v.  State,  10  Texas 
Crim.  App.,  421. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

BROOKS,  Judge. — This  conviction  was  for  murder  in  the  first  de- 
gree, the  punishment  assessed  at  life  imprisonment. 

The  facts  in  this  case,  in  substance,  show  that  the  deceased  had 
stated  to  two  or  three  different  parties  on  Wednesday  before  the  killing 
on  Monday  that  old  man  Caruth's  daughter,  Kittie,  was  six  months 
gone,  and  that  appellant  was  the  daddy  of  the  child.  Wallace,  one  of 
the  parties  to  whom  the  deceased  had  told  this,  told  the  appellant  about 
it  on  the  Thursday  following.  The  deceased  was  working  in  a  field 
close  by  when  he  told  him.  Appellant  saw  him  several  times  that  day 
and  he  said  nothing  about  it.  Kittie  Caruth  was  a  first  cousin  of  ap- 
pelant, her  mother  and  appellant's  father  being  brother  and  sister.  On 
Saturday,  the  appellant  purchased  a  pistol  in  Hillsboro  and  on  Sunday 
night  he  went  to  his  uncle's  house,  had  a  talk  with  Kitty  Caruth  and 
wanted  to  know  of  her  if  what  old  man  Robertson  said  was  true.  She 
denounced  it  as  false.  The  appellant,  in  company  with  Bert  Caruth  and 
the  witnesses  Billbray  and  Wallace,  went  to  see  old  man  James  about 
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the  matter,  the  said  James  being  the  grandfather  of  Kittie,  and  the  mat- 
ter was  there  talked  over  as  to  what  deceased  should  have  said  in  re- 
gard to  Battle's  pregnancy.  The  next  Monday  morning,  appellant  and 
Bert  Caruth  went  to  the  field  where  Bobertson  was  working  and  Bert 
Caruth  asked  deceased  if  it  was  true  that  he  had  been  saying  these 
things  about  Kittie.  He  said,  "Yes,  he  had  told  it  to  a  couple  of  gen- 
tlemen, and  that  he  thought  it  ought  to  be  told.*'  Appellant  spoke  up, 
and  told  him  it  was  a  damn  lie  and  commenced  shooting;  emptied  his 
pistol ;  the  deceased  fell  and  then  got  up  and  started  to  a  bam  or  some 
kind  of  an  outhouse,  some  two  hundred  yards  off.  Appellant  followed 
him,  reloading  his  pistol.  The  wife  and  daughter  of  the  deceased  ap- 
peared upon  the  scene  and  begged  appellant  not  to  shoot  any  more. 
Deceased  got  in  this  outhouse  and  shut  the  door.  Appellant  went  to  the 
door,  pushed  it  open  and  fired  four  or  five  shots,  killijig  deceased.  De- 
ceased cried  out  several  times,  "Lord,  have  mercy!  don't!"  Kittie  Ca- 
ruth got  upon  the  stand  and  testified,  that  three  months  after  the  death 
of  deceased,  she  gave  birth  to  a  child  and  appellant  was  the  father  of 
said  child.  She  admitted,  however,  that  she  had  practically  denied  to 
the  grand  jury  and  to  other  parties  that  appellant  was  the  father  of  the 
child. 

Bill  of  exceptions  No.  1  shows  that  appellant  placed  Miss  Blanche 
Caruth,  Kittie's  sister,  upon  the  stand  and  offered  to  prove  by  her  and 
would  have  done  so,  that  appellant  had  frequently  been  to  their  home 
as  a  visitor  and  guest ;  that  ever  since  appellant  had  been  in  Hill  County 
he  had  frequently  been  in  their  home;  that  she  had  observed  his  con- 
duct when  he  was  in  the  presence  of  and  associated  with  Kittie  Caruth, 
and  had  never  seen  him  take  or  offer  to  take  any  liberty  with  her  sister, 
Kittie  Caruth;  that  appellant  had  frequently  attended  gatherings  with 
witness  and  said  Kittie  Caruth.  The  bill  shows  further,  that  deceased  had 
at  different  times  and  to  different  persons  made  statements  imputing  a 
want  of  chastity  and  virtue  to  Miss  Kittie  Caruth,  which  statements 
were  communicated  to  appellant  before  the  homicide.  That  appellant 
was  her  first  cousin,  and  the  evidence  showed  that  deceased  had  charged 
that  Kittie  Caruth  was  pregnant,  she  being  an  unmarried  female. 
Appellant  claimed  he  killed  deceased  on  account  of  said  slander.  The 
State  placed  said  Kittie  Caruth  on  the  stand,  and  proved  by  her  that 
about  three  months  after  the  homicide  she  gave  birth  to  a  baby,  and 
proved  by  her  that  appellant  was  the  father  of  her  child.  She  testified 
that  appellant  had  intercourse  with  her  but  twice,  once  in  her  home  in 
Hill  County,  and  once  in  the  home  of  appellant's  father  in  Goliad 
County,  and  that  when  the  intercourse  occurred  in  her  home,  that  her 
brother,  Bert  Caruth,  was  in  the  room  when  and  where  it  occurred, 
and  that  her  sister,  Blanche  Caruth,  was  in  the  next  room.  Kittie 
Caruth  admitted  that  she  had  told  everyone  with  whom  she  had  talked 
about  it,  that  appellant  was  innocent  and  that  she  had  so  testified  under 
oath  before  the  grand  jury.  She  admitted  that  she  was  never  engaged 
to  appellant.  She  also  stated  that  she  had  been  receiving  the  atten- 
Vol.  52  Crim.— 38 
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tions  of  one  Wes  Holmes,  before  the  killing,  and  had  carried  on  a  cor- 
respondence with  him.  This  was  all  against  her  father's  commands. 
That  there  was  evidence  to  the  effect  that  deceased,  John  Robertson,  in 
his  statement  about  Kittie  Caruth  had  said  Wes  Holmes  might  be  guilty 
of  placing  this  girl  in  a  family  way,  and  that  suspicion  pointed  to  him, 
and  that  Holmes  was  a  cousin  of  his  wife,  and  his  wife  had  sent  Holmes 
word  to  leave  the  country;  and  the  evidence  further  shows  that  Wes 
Holmes  had  left  the  country. 

The  above  is  a  rehearsal  of  all  the  facts  set  up  in  the  bills  of  ex- 
ception. The  evidence  was  admissible.  It  is  a  matter  of  vital  im- 
portance to  appellant  as  to  whether  or  not  he  was  the  author  of  Kittie 
Caruth's  shame.  If  he  was,  he  could  not  claim,  in  law,  any  reduction 
of  the  homicide  to  manslaughter  by  virtue  of  slander  of  a  female  rela- 
tive. Therefore,  any  circumstances  that  went  to  refute  the  idea  that 
he  was  the  author  of  her  shame,  would  be  admissible,  however,  meager 
said  circumstance.  If  his  conduct  towards  Kittie  Caruth  in  the  pres- 
ence of  her  relatives  or  associates  was  decorous,  decent  and  proper,  while 
a  small  fact,  nevertheless  would  be  admissible  on  the  controverting  issue 
as  to  whether  or  not  he  was  the  author  of  her  shame. 

Bill  of  exceptions  No.  3  complains  of  the  refusal  to  allow  appellant 
to  prove  by  W.  A.  Wallace  as  to  what  appellant  said  on  the  night  before 
the  killing;  that  he  (appellant)  did  not  believe  the  statement  of  John 
Robertson,  and  that  he  believed  that  Robertson  was  lying  on  Kittie 
Caruth  and  that  he  believed  that  Kittie  was  innocent.  This  would  be 
a  self-serving  declaration  and  not  admissible. 

Among  other  clauses  of  the  court's  charge,  we  find  the  following: 
"The  burden  is  on  the  State  at  every  point  and  on  every  issue  to  estab- 
lish the  guilt  of  the  defendant  by  legal  competent  evidence  beyond 
a  reasonable  doubt,  and  the  burden  of  proof  never  shifts  to  the  de- 
fendant; and  in  case  you  have  a  reasonable  doubt  of  the  guilt  of  the 
defendant  you  will  give  him  the  benefit  of  such  doubt  and  find  him  not 
guilty  of  every  grade  of  homicide  above  manslaughter."  The  charge 
was  tantamount  to  telling  the  jury  to  find  appellant  at  least  guilty  of 
manslaughter.  Article  765,  of  the  Code  of  Criminal  Procedure,  reads 
as  follows :  "The  defendant  in  a  criminal  case  is  presumed  to  be  inno- 
cent until  his  guilt  is  established  by  legal  evidence,  and  in  case  of  reason- 
able doubt  as  to  his  guilt  he  is  entitled  to  be  acquitted."  The  doctrine 
of  reasonable  doubt,  under  our  theory  of  government,  applies  to  every 
one  charged  with  crime ;  and  if  the  jury  have  a  reasonable  doubt  of  any 
grade  of  homicide,  appellant  is  entitlted  to  an  -acquittal.  This  the 
court,  in  this  instance,  has  refused  to  give  appellant.  As  aptly  said  by 
this  court,  through  Judge  Hui-t,  in  an  early  decision,  a  doubt  of  a 
proposition  upon  which  the  guilt  depends,  is  a  doubt  of  guilt.  The 
trial  court  in  this  instance  appears  to  have  looked  at  the  evidence  as 
only  presenting  the  issue  of  manslaughter  from  appellant's  stand- 
point; still  this  would  not  absolve  the  court  from  the  duty  of  charging 
the  statute,  since,  as  stated,  the  doctrine  of  reasonable  doubt  applies  to 
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the  general  issue  of  ^^guilty"  or  "not  guilty/'  For  collation  of  au- 
thorities on  this  question,  see  White's  Code  of  Criminal  Procedure, 
article  765.  Furthermore,  this  court  has  held  that  the  failure  to  charge 
upon  reasonable  doubt  is  fundamental  error.  Mace  v.  State,  6  Texas 
Crim.  App.,  470;  Hutto  v.  State,  7  Texas  Crim.  App.,  44;  Alonzo  v. 
State,  15  Texas  Crim.  App.,  378. 

Appellant  complains  of  the  court's  charge  in  the  third  paragraph  of 
his  motion,  in  that,  the  court  says,  in  order  to  constitute  murder  in  the 
second  degree,  the  killing  must  be  in  a  sudden  transport  of  passion. 
The  statute  of  this  State  only  requires  that  the  killing  be  done  in  pas- 
sion aroused  without  adequate  cause.  See  Kannamaker  v.  State,  51 
Texas  Crim.  Rep.,  118,  101  S.  W.  Rep.,  238. 

The  fourth  ground  of  the  motion  complains  of  the  sixteenth  para- 
graph of  the  court's  charge,  wherein  the  following  appears:  "By  the 
expression  under  immediate  influence  of  sudden  passion,  is  meant,  first, 
that  the  passion  is  not  the  result  of  a  former  provocation  other  than 
insulting  words  towards  or  concerning  a  female  relative.  Second,  the 
act  must  be  directly  caused  by  the  passion  arising  out  of  the  provoca- 
tion.'' Appellant  insists  that  said  paragraph  is  erroneous,  in  that  it 
presents  other  than  insulting  words  concerning  a  female  relative, 
whereas  there  was  no  evidence  suggesting  any  other  provocation  than 
insulting  words  concerning  a  female  relative  of  appellant.  This  criti- 
cism is  correct.  If  the  issue  in  a  murder  case  should  be  manslaughter 
aroused  by  an  adequate  cause,  certainly  it  would  be  erroneous  to  charge 
on  insult  to  a  female  relative,  said  issue  not  being  raised.  Then  the 
converse  is  equally  true.  Where  the  court  presents  the  theory  of  man- 
slaughter, as  was  done  in  this  case,  manslaughter  not  being  suggested 
by  the  evidence,  it  is  error  to  do  so.  In  addition  to  the  charge  pre- 
senting the  theory  of  manslaughter  on  account  of  insult  to  a  female  rel- 
ative, the  court  should  have  also  charged  that  if  the  defendant,  not  believ- 
ing said  insulting  words,  sought  out  the  deceased  and  asked  him  if  he 
uttered  said  slanderous  statements,  and  being  apprised  that  he  did  so, 
repeated  same,  and  the  defendant,  then,  under  the  immediate  influence 
of  sudden  passion,  aroused  by  this  insulting  language,  slew  deceased,  he 
would  only  be  guilty  of  manslaughter.  This  phase  of  manslaughter 
was  not  presented,  as  we  understand,  by  the  charge  in  this  case.  See 
Richardson  v.  State,  28  Texas  Crim.  App.,  216;  Martin  v.  State,  30 
Texas  Crim,  App.,  665;  Williams  v.  State,  24  Texas  Crim.  App.,  637. 

The  seventh  ground  of  the  motion  complains  that  the  court  gave  the 
following  charge:  "If  you  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  before  the  homicide  the  defendant  had  had  sexual  inter- 
course with  the  witness,  Kittie  Caruth,  and  was  the  father  of  the  child 
subsequently  born  to  the  said  Kittie  Caruth,  then  and  in  such  an  event 
the  homicide  would  not  be  reduced  to  manslaughter,  although  the  de- 
fendant had  heard  that  the  deceased  had  stated  that  the  said  Kittie 
Caruth  was  in  a. family  way  and  six  months  gone,  and  that  the  defend- 
ant was  the  daddy  of  the  child,  or  even  though  the  deceased  had  re- 
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peated  said  statement  or  admitted  that  he  had  so  stated  in  the  presence 
of  the  defendant  at  the  time  of  the  killing/*  Appellant  insists  that  this 
instruction  is  error  and  cannot  be  the  law.  We  hold  that  said  instruc- 
tion is  the  law.  It  is  unnecessary  to  cite  authorities  to  support  the 
proposition  that  the  character  of  a  female  may  be  proved  as  a  circum- 
stance to  throw  light  upon  whether  the  appellant  believed  the  language 
slanderous.  Certainly,  it  could  not  be  seriously  contended  that,  if  Kit- 
tie  Caruth  had  given  birth  to  a  child,  being  an  unmarried  female,  de- 
ceased had  stated  this  fact  to  a  party  who  informed  appellant,  her  first 
cousin,  and  appellant  knew  the  fact  to  be  true,  and  he  had  sought  out 
deceased  and  killed  him,  these  facts  alone  would  not  reduce  the  killing 
below  murder.  We  are  not  here  discussing  the  question  as  to  the  lack 
of  belief  on  the  part  of  appellant  of  the  truth  of  the  statement,  but 
to  our  mind  it  is  absurd  to  say  that  one  can  claim  that  he  killed  a  party 
for  insult  concerning  a  female  relative,  when  said  party  knows  the  lan- 
guage used  about  said  female  is  true.  It  is  not  slander  or  insult  to  a 
female  relative  in  contemplation  of  the  statute  that  authorizes  the 
reduction  of  homicide  to  manslaughter  where  the  appellant  knows  the 
statement  upon  which  he  acts  to  be  true ;  and  if  appellant  was  the  father 
of  the  child  or  the  author  of  the  shame  of  Kittie  Caruth  in  this  case,  he 
certainly  knew  it,  and  knowing  it  he  could  not  ask  any  court  of  justice 
in  this  State  to  give  him  a  verdict  of  manslaughter  upon  said  statement. 
We  accordingly  hold  the  charge  of  the  court  correct.  Furthermore, 
testimony  going  to  show  a  lack  of  chastity  by  general  reputation  of  a 
female,  by  a  long  line  of  authorities  in  this  State,  has  been  held  to  be 
proper  evidence ;  since  it  goes  to  bring  home  to  appellant  the  knowledge 
that  said  statement  or  supposed  slander  is  not  slanderous,  but  a  true 
statement  of  what  perhaps  may  be  a  horrible  fact  or  condition.  The 
theory  for  killing  deceased  for  insult  to  a  female  relative  is  that  appel- 
lant, at  least,  believes  deceased  is  lying.  If  he  knows  he  is  telling  the 
truth,  it  is  absurd,  as  stated  above,  to  claim  any  such  defense. 

We  notice,  since  writing  the  above,  that  the  court  charged  upon  the 
issue  of  manslaughter  presented  by  the  authority  of  Bichardson  et  al., 
above  cited ;  but  we  refer  the  learned  court  to  said  authorities  in  view 
of  another  trial. 

In  paragraph  21  of  the  court^s  charge  we  find  the  following:  "If 
you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  he,  defend- 
ant, in  the  County  of  Hill  and  State  of  Texas,  on  or  about  the  time 
charged  in  the  indictment,  in  a  sudden  transport  of  passion  aroused  by 
adequate  cause,  as  hereinbefore  explained,  with  intent  to  kill,  did  with  a 
pistol  unlawfully  shoot  and  thereby  kill  the  said  J.  C.  Bobertson,  as 
charged  in  the  indictment,  then  and  in  that  case  you  will  find  the  defend- 
ant guilty  of  manslaughter."  This  charge  is  erroneous.  If  appellant  be- 
lieved the  statements  of  deceased  to  have  been  slanderous  to  his  cousin, 
and  thereby  was  aroused  to  passion  which  rendered  his  mind  incapable 
of  cool  reflection,  and  he  sought  out  deceased  and  killed  him  on  the 
first  meeting,  laboring  under  said  passion,  he  would  be  guilty  of  man- 
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slaughter,  and  the  law  in  this  State  in  deference  to  the  love  of  home  and 
respect  for  female  virtue,  does  not  require  that  the  passion  should  be  a 
sudden  transport  of  passion,  but  simply  a  passion  that  renders  the  mind 
incapable  of  cool  reflection.  It  follows,  therefore,  that  this  charge  is 
wrong  in  the  matter  pointed  out. 

We  believe  we  have  passed  on  all  the  questions  necessary  to  be  re- 
viewed in  this  record.  The  motion  for  a  new  trial  is  nearly  as  long  as 
the  record,  but  we  think  that  we  have  passed  on  all  the  questions  that 
require  review  at  our  hands. 

For  the  errors  discussed  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 


Rube  Sawyer  v.  The  State. 

No.  4077.     Decided  February  19,  1908. 

1. — ^Local  Option — Sale — Sufflolency  of  Evidence. 

See  opinion  for  facts  held  to  be  sufficient  to  constitute  a  sale  of  intoxicating 
liquors  in  local  option  territory.     Davidson,  Presiding  Judge,  dissenting. 

2. — Same— Indictment — Snrplnsa^. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment,  with- 
out any  particular  reference  to  anything,  u^ed  the  words,  "did  then  and  there 
unlawfully  an  election  was  held  in  accordance  with  the  laws  of  the  State,'*  the 
same  was  surplusage,  and  the  indictment  nevertheless  sufficient. 

Appeal  from  the  Countv  Court  of  Eastland.  Tried  below  before  the 
Hon.  E.  A.  Hill. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law ;  pen- 
alty, a  fine  of  $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — This  is  a  conviction  for  violating 
the  local  option  law. 

Rawson  testified  for  the  State,  in  effect,  that  on  the  24th  of  Decem- 
ber, 1906,  he  overtook  appellant  en  route  and  went  with  him  to  Cisco. 
On  reaching  town,  appellant  told  witness  that  he  had  a  package  at  the 
depot  C.  0.  D.  Witness  told  appellant  that  he  would  help  pay  it  out, 
and  for  that  purpose  handed  him  a  dollar.  This  was  all  that  was  said. 
They  separated  for  some  hours.  This  conversation  occurred  about  1 
o'clock  in  the  day.  About  5  o'clock  that  evening  witness  overtook 
appellant  on  the  street,  and  together  they  went  to  the  depot.  The  ex- 
press agent  was  absent.  The  witness  returned  to  town,  leaving  appel- 
lant at  the  depot.  In  about  half  an  hour  or  an  hour  the  witness  says 
he  was  in  an  alley  at  a  wagon  yard  where  defendant  and  others  were 


Digitized  by 


Google 


598  52  Texas  Criminal  Rei»oets.  [Ddlas, 

near  by  in  a  buggy,  and  still  others  standing  around.  That  Omar  Pass 
then  handed  him,  witness,  a  quart  of  whisky  in  a  bottle  and  told  the 
witness  it  was  his.  The  witness  Rawson  testifying,  stated,  'TDefendant 
had  nothing  to  do  or  say  about  the  matter,  but  was  talking  to  some  one 
or  more  in  the  buggy  as  they  sat  there.  The  defendant  never  did  de- 
liver me  himself  any  whisky,  and  I  never  did  get  any  from  him  in 
person.  Omar  Pass  handed  me  the  whisky  in  the  presence  of  several 
who  were  there,  Messrs.  Jacobs  and  others.'^  This  was  the  only  whisky 
the  witness  got  during  the  day. 

Omar  Pass  testified,  "I  never  did  deliver  to  Felix  Eawson  at  Cisco  or 
any  other  place  in  Eastland  County,  Texas,  a  bottle  of  whisky,  nor  a 
quart  of  whisky,  nor  a  bottle  of  anything  for  myself  or  for  the  de- 
fendant. At  the  time  testified  here  on  the  stand  by  Felix  Rawson,  on 
24th  day  of  December,  1906,  I  was  there  at  Cisco,  late  in  the  evening 
in  the  alley  at  the  wagon  yard,  and  the  defendant  and  some  one  or  more 
were  near  by  in  a  buggy,  and  there  was  whisky  there,  but  I  never  did 
give  nor  hand  to  said  Rawson  any  bottle  or  whisky  at  all."  This  is  the 
testimony  in  the  case,  and  the  majority  of  the  court  are  of  opinion  that 
the  jury  were  justified  in  the  conviction.  The  writer  does  not  think 
the  evidence  is  sufficient  to  show  the  appellant  let  the  alleged  purchaser 
have  the  whisky. 

Motion  to  quash  the  indictment  was  urged.  That  portion  of  it  com- 
plained of  is  as  follows :  "On  or  about  the  15th  day  of  October,  A,  D., 
One  Thousand  Nine  Hundred  and  One  (1901),  and  anterior  to  the  pre- 
sentment of  this  indictment,  in  the  County  of  Eastland,  and  State  of 
Texas,  did  then  and  there  unlawfully  an  election  was  held  in  accord- 
ance with  the  laws  of  the  State."  There  are  several  criticisms  made  to 
this  expression.  If  it  was  intended  to  charge  that  an  election  was  un- 
lawfully held,  then,  of  course,  the  indictment  would  be  vicious.  This 
clause  is  placed  in  the  indictment  without  any  particular  reference  to 
an3rthing,  unless  it  is  to  the  holding  of  the  election,  because  this  clause 
which  charges  a  sale  is  at  the  close  of  the  indictment;  all  the  other 
allegations  with  reference  to  the  steps  putting  the  law  into  operation 
are  charged  between  that  quoted  and  the  latter  clause  of  the  indictment, 
charging  the  sale.  We  are  of  opinion  this  expression  can  be  treated  as 
surplusage  without  doing  violence  to  the  proper  rules  of  pleading  and 
the  indictment  held  suflScient. 

The  judgment  is  aflarmed. 

AffirtiMd, 


Bob  Beavers  v.  The  State. 

No.  4074.     Decided  February  19,  1908. 

Local  Option — Charge  of  Court — Need  Not  Set  Out  Evidenoe. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
claimed  that  he  had  left  25  cents  on  defendant's  counter  when  the  latter  handed 
him  a  pint  of  whisky,  and  defendant  claimed  that  he  had  not  received  the  quarter 


Digitized  by  VjOOQ  IC 


1908.]  BEA.VERS  V.  The  State.  599 

and  bad  not  sold  prosecutor  the  whisky  but  had  made  him  a  present  of  it,  which 
theory  was  somewhat  borne  out  by  the  State's  testimony,  the  court  charged  that  if 
defendant  sold  the  whisky  to  find  him  guilty,  but  if  the  jury  believed  that  he  did 
not  sell  it,  to  acquit  him,  there  was  no  error,  in  refusing  special  charges  which 
collated  the  facts  indicating  a  lack  of  sale. 

Appeal  from  the  County  Court  of  Ellis.  Tried  below  before  the 
Hon.  J.  T.  Spencer. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, $25  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

E.  P.  Anderson,  Jr.,  for  appellant. 
.   F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — This  is  a  conviction  for  violating  the  local  option 
law. 

The  State's  witness,  Chas.  Jones,  testified,  in  substance,  that  he  lived 
in  Waxahachie.  "I  know  the  defendant ;  have  known  him  a  good  many 
years.  We  are  pretty  good  friends.  About  October  15,  1906,  I  went 
into  Crump's  prescription  house  where  defendant  was  working  and  told 
defendant  I  wanted  a  pint  of  whisky.  He  asked  if  I  had  a  prescrip- 
tion. I  told  him  I  did  not.  He  shook  his  head  and  told  me  there  was 
nothing  doing  for  me  without  a  prescription.  I  asked  him  then  to  give 
me  a  drink.  I  told  him  that  Joe  Crow  was  over  at  the  gin ;  that  Crow 
and  I  had  been  working  night  and  day  and  we  wanted  a  drink  to  cut 
the  dust  out  of  our  throats.  He  said,  *if  you  and  Joe  both  need  a  drink 
that  bad,  take  this  along,'  and  handed  me  a  shori;  pint  of  whisky.  He 
handed  it  to  me  across  the  bar ;  someone  came  in  at  the  front  door  at 
this  time,  and  defendant  went  to  wait  on  him.  We  were  standing  at 
the  lower  end  of  the  bar  in  plain  view  of  anyone  who  was  in  the  house 
or  passing  along  the  sidewalk.  As  defendant  turned  up  to  the  bar  to 
wait  on  the  man  who  came  in,  I  placed  25  cents  on  the  bar  and  said, 
Joe  will  settle  the  rest  of  it.  His  back  was  to  me  at  this  time,  and  he 
was  walking  away  to  see  what  the  other  man  wanted.  So  I  don't  know 
whether  he  heard  me  or  whether  he  got  the  25  cents.  After  he  handed 
me  the  whisky  I  put  my  hand  in  my  pocket  and  just  as  he  turned  I  said, 
'Here  is  25  cents ;  you  charge  the  other  to  Joe  Crow,'  at  the  same  time 
placing  the  quarter  of  a  dollar  on  the  bar." 

Appellant  swore,  in  substance,  the  same  with  the  following  qualifica- 
tion: 'T  told  him  I  could  not  sell  it  to  him,  but  would  give  them  a 
drink,  and  handed  him  a  short  pint  of  whisky,  and  told  him  to  take  it 
and  he  and  Joe  could  drink  it.  Someone  came  in  at  this  time  and  I 
turned  to  wait  on  him.  I  paid  no  attention  to  whom  it  was.  Jones 
never  paid  me  for  the  whisky,  nor  did  Crow.  I  did  not  see  Jones  place 
25  cents  on  the  bar,  nor  hear  him  say  anything  about  Crow  paying  for  it, 
or  part  of  it,  nor  did  I  get  the  25  cents.    I  gave  the  prosecuting  witness 
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the  whisky.     The  whisky  I  gave  the  witness  belonged  to  George  Crump. 
I  did  not  make  it  a  practice  to  give  his  whisky  away  to  my  friends.*' 

The  court  on  this  state  of  facts  charged  the  jury,  after  defining  the 
oifense  and  charging  the  statute,  that  if  defendant  sold  a  pint  of  whisky 
to  Jones  to  find  him  guilty,  and  if  they  do  not  so  believe  they  will  ac- 
quit defendant.  Under  this  condition  of  the  charge  and  the  facts, 
appellant  insists  the  court  erred  in  not  giving  the  following  special 
charges:  ^'Gentlemen  of  the  jury:  You  are  further  instructed  that, 
before  you  can  convict  in  this  case  you  must  believe  beyond  a  reason- 
able doubt,  when  Chas.  Jones  placed  25  cents  on  the  bar,  if  he  did, 
defendant  knew  he  placed  it  there  in  part  payment  of  the  whisky,  €ind 
he  acquiesced  in  it  and  accepted  it  as  part  payment  for  said  whisky." 
Again,  "You  are  instructed  that  before  you  can  convict  in  this  case,  you 
must  believe  beyond  a  reasonable  doubt  that  when  Chas.  Jones  placed 
25  cents  on  the  bar,  if  he  did,  defendant  knew  he  placed  it  there  in  part 
payment  for  the  whisky  and  he  acquiesced  in  it  and  accepted  it  as  part 
payment  for  said  whisky.  You  are  further  instructed  that  it  is  no  offense, 
under  our  law,  to  give  another  a  pint  of  whisky  in  good  faith.'' 

The  court  informed  the  jury  what  a  sale  was,  and  charged  the  jury  if 
appellant  did  not  sell  the  whisky,  or  if  they  had  a  reasonable  doubt 
thereof,  to  find  him  not  guilty.  After  copying  the  statute  as  stated 
above,  the  charge  in  detail  was  as  follows:  "Now,  if  you  believe  from 
the  evidence  before  you,  beyond  a  reasonable  doubt  that  defendant.  Bob 
Beavers,  in  Ellis  County,  Texas,  on  or  about  the  15th  day  of  October, 
1906,  did  sell  a  pint  of  whisky  to  C.  M.  Jones,  then  you  will  find  defend- 
ant guilty  and  assess  his  punishment  by  a  fine  of  not  less  than  $25  nor 
more  than  $100  and  imprisonment  in  the  county  jail  for  not  less  than 
twenty  nor  more  than  sixty  days.  If  you  do  not  so  believe  you  wQl  acquit 
the  defendant."  Then  charged  upon  reasonable  doubt.  In  view  of  these 
charges,  we  do  not  think  it  was  reversible  error  not  to  have  given  appel- 
lant's charges.  They  merely  state  the  facts  upon  which  the  lack  of  a 
sale  is  predicated.  The  substance  of  appellant's  testimony  is  that  he 
did  not  sell  it.  The  substance  of  the  State's  case  is,  conceding  its  credi- 
bility, that  he  did  sell  it;  and  it  never  has  been  laid  down  as  a  rule  by 
this  court  that  the  trial  court  must  collate  the  facts  indicating  a  lack  of 
sale,  in  order  to  give  a  proper  charge.  As  the  prosecuting  witness 
placed  the  money  on  the  counter  and  walked  off,  and  defendant  did  not 
get  it,  this  would  merely  indicate  that  he  did  not  sell  the  whisky  to  him. 
On  the  other  hand,  if  he  got  the  whisky,  and  appellant  took  the  quarter, 
it  indicates  clearly  a  sale.  So,  as  stated,  it  is  not  necessary,  nor  required, 
under  the  decisions  of  this  court,  to  rehearse  the  facts  upon  which  a  de- 
fense is  made,  but  to  charge  the  legal  effect  of  such  defense.  It  was 
done  in  this  case. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Nick  Mayberry  v.  The  State. 

No.  4046.     Decided  February  19,  190& 

Bursrlary — Snffleleney  of  Eyidence. 

See  opinion  for  evidence  held  suflScient  to  support  a  conviction  of  burglary. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  the 
Hon.  W.  J.  Oxford. 

Appeal  from  a  conviction  of  burglary ;  penalty,  two  years  confinement 
in  the  reformatory. 

The  opinion  states  the  case. 

W.  S.  Payne,  for  appellant. — On  question  of  insuflBciency  of  evidence: 
Day  V.  State,  27  Texas  Crim.  App.,  143 ;  ZoUicoflfer  v.  State,  16  Texas 
Crim.  App.,  312 ;  Barnes  v.  State,  37  Texas  Crim.  Bep.,  320 ;  Black  v. 
State,  18  Texas  Crim.  App.,  124 ;  Mask  v.  State,  34  Texas  Crim.  Rep., 
136. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary, and  his  punishment  assessed  at  two  years  confinement  in  the  re- 
formatory. 

There  are  no  bills  of  exception  in  the  record;  therefore,  the  questions 
in  regard  to  matters  of  fact  set  up  in  the  motion  for  a  new  trial  cannot 
be  confiidered  or  revised. 

The  serious  question  in  the  case  is  the  suflSciency  of  the  evidence.  The 
charge  was  burglary  with  intent  to  commit  theft.  The  conviction  was  for 
burglary.  The  facts,  in  substance,  show,  without  going  into  detailed 
statement,  that  the  alleged  owner,  Tate,  had  a  small  field  rented  in  the 
western  part  of  the  town  of  Stephenville,  consisting  of  two  and  one-half 
acres  of  land,  which  he  had  planted  in  sweet  potatoes  and  peanuts.  In 
the  fall  of  1906,  he  gathered  the  peanuts,  vines  and  all,  and  put  them 
in  a  small  barn  inside  of  the  field.  On  the  first  day  of  December,  he 
had  been  thrashing  these  peanuts  and  at  noon  he  went  to  dinner,  having 
thrashed  two  sacks  of  peanuts,  which  he  carried  away.  He  stopped  at 
a  neighbor's  for  dinner,  and  en  route  on  his  return  engaged  in  a  con- 
versation with  a  Mr.  Hancock.  While  so  engaged  he  saw  two  negro 
boys  going  in  the  direction  of  his  bam.  He  remarked  to  Mr.  Hancock, 
"Now,  I  will  get  them  or  catch  them,*'  and  started  toward  the  barn. 
"As  I  passed  the  barn  I  could  not  see  the  defendant  or  the  other  boy. 
I  rode  past  the  barn  to  some  bushes  some  one  hundred  and  fifty  steps 
below  the  barn,  and  behind  the  bushes.  Then  I  could  see  the  other  boy 
in  the  potato  patch  immediately  hehind  the  barn,  but  did  not  see  the 
defendant.    I  then  went  up  to  the  bam  and  saw,  when  I  got  there,  both 
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boys  coming  out  of  the  barn  with  some  peanuts  in  a  sack.  I  said  to 
them,  *What  are  you  doing?'  and  they  said  they  were  getting  them 
some  peanuts.  1  said  to  them,  Who  told  you  that  you  could  get  them?' 
They  said.  The  door  was  open  and  they  just  stepped  in  and  got  them 
some  peanuts/'  He  testified  that  he  gave  them  no  authority.  They 
explained  their  possession  of  the  sack  by  stating  that  they  were  going 
'possum  hunting,  and  carried  the  sack  along  in  which  to  place  their 
'possums.  The  defendant  introduced  evidence  showing  that  he  and  the 
other  boy  were  going  'possum  hunting  on  the  occasion,  and  that  they  had 
been  out  before  on  'possum  hunts,  and  their  testimony  goes  to  show 
that  it  was  a  place  where  such  animals  were  to  be  found. 

In  regard  to  the  breaking,  the  testimony  from  the  alleged  owner  is, 
that  he  latched  the  door,  and  took  a  little  wagon-bed  that  was  lying 
near  by  and  propped  the  door  with  it,  for  the  purpose  of  preventing 
the  door  from  coming  open.  In  the  presence  of  one  or  two  oflBcers, 
appellant  stated  that  the  door  was  partially  opened,  something  like 
eighteen  or  twenty  inches,  and  that  they  pulled  a  little  wagon-bed  away 
from  the  door  sufficiently  to  enter  the  house.  Defendant  testified  that  the 
door  was  open.  The  evidence  shows  this  negro  boy  is  about  14  years 
of  age.  We  are  of  opinion  that  we  would  not  be  justified  in  reversing 
the  judgment,  and  that  the  facts  support  the  conviction. 

The  judgment  is  affirmed. 

Affirmed, 


John  Vanhouser  v.  The  State. 

No.  4015.     Decided  February  19,  1908. 

1. — JJning  Abusive  Langruage — Charsre  of  Court — ^Impeachment. 

Where  upon  trial  for  using  abusive  language,  ets.,  testimony  was  admitted 
to  impeach  defendant  with  reference  to  certain  declarations  he  was  allied 
to  have  made,  and  which  he  denied,  the  court  should  have  charged  that  (if  this 
testimony  was  admissible  at  all),  it  was  as  a  matter  of  impeachment,  and  should 
thus  be  limited ;  and  where  defendant  reijuested  a  charge  to  this  effect,  which  was 
refused,  there  was  reversible  error. 

2. — Same — ^Evidence  Must  Be  Couflned  to  Issue. 

Upon  trial  for  using  abusive  language,  etc.,  the  evidence  should  be  restricted 
to  the  issues  arising  on  the  charge  against  the  defendant. 

Appeal  from  the  County  Court  of  Jack.  Tried  below  before  the  Hon. 
Sil  Stark. 

Appeal  from  a  conviction  of  using  abusive  language;  penalty,  a  fine 
of  $5. 

The  opinion  states  the  case. 

Nicholson  &  Fitzgerald,  for  appellant. — ^Upon  question  of  limiting 
impeaching  testimony,  cited  cases  in  opinion. 

F,  J,  McCord,  Assistant  Attorney-General,  for  the  State. 
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BAMSEY,  Judge. — Appellant  was  charged  by  information,  filed  in 
the  county  court  of  Jack  County,  with  using  abusive  language  to  and 
concerning  one  Vina  Caliban. 

The  record  shows  that  Caliban  had  rented  a  farm  belonging  to  appel- 
lant, and  was  residing  with  his  wife  in  the  house  on  said  farm,  where 
appellant  had  previously  resided.  During  Calilian's  occupancy  of  the 
house  appellant  married  again,  and  had  come  there  with  his  wife  for  the 
purpose  of  obtaining  certain  household  goods  and  wearing  apparel  stored 
in  a  room  therein,  which  he  had  reserved  for  that  purpose.  While  he 
was  there  Vester  Vanhouser  came  on  the  premises  and  he  and  Jesse 
Caliban,  as  well  as  Vina  Caliban  (his  wife)  became  engaged  in  a  com- 
bat, in  the  course  of  which  a  general  fight  ensued.  Soon  after  the  ter- 
mination of  the  hostilities,  it  is  stated  by  the  witness,  Vina  Caliban,  that 
appellant  shook  his  fist  in  her  face  and  said  to  her,  in  effect,  "What  are 
you  acting  a  God  damned  fool  about  this  place  for  any  way?"  The 
record  is  full  of  the  details  of  the  fight  and  contains  many  references  to 
it.  Appellant  was  a  witness  in  his  own  behalf.  While  upon  the  stand 
he  was  asked,  if  he  had  not  stated  a  short  time  before  the  trial  in  Jacks- 
boro,  to  the  witness  Clendennon,  that  ^TVe  went  down  to  Caliban's  on 
that  day  to  whip  him,  and  if  he  had  not  run  he  would  have  got  the  wad- 
ding beat  out  of  him.*'  This  testimony  was  objected  to,  for  the  reason 
that  it  sought  to  lay  a  predicate  to  impeach  the  witness  on  an  imma- 
terial issue;  and,  further,  because  it  tended  to  and  did  prejudice  the 
defendant  before  the  jury.  The  questions  were  permitted  to  be  an- 
swered, and  appellant  having  denied  making  such  statements,  the  witness, 
Clendennon  was  produced,  who  testified,  over  like  objections  of  appel- 
lant, but  he  did  state  to  him  (Clendennon)  that  they  had  gone  down  to 
Caliban's  place  to  whip  him,  and  if  he  had  not  run  he  would  have  got 
the  wadding  beat  out  of  him.  The  court  charged  the  jury  that,  if  they 
believed  appellant  used  the  abusive  language  under  circumstances  reason- 
ably calculated  to  provoke  a  breach  of  the  peace  they  would  find  him 
guilty.  There  was  no  other  matter  included  in  the  charge  except  a 
statement  of  the  offense  which  appellant  was  charged  with,  and  an  in- 
struction in  respect  to  reasonable  doubt,  and  that  the  jury  were  the  ex- 
clusive judges  of  the  facts  proved,  of  the  credibility  of  the  witness,  etc. 

In  this  state  of  the  case,  counsel  for  appellant  requested  the  following 
special  charge :  "You  are  instructed  that  the  testimony  of  Clendennon 
as  to  a  conversation  with  John  Vanhouser,  about  going  to  the  premises 
for  the  purpose  of  whipping  Jess  Caliban  was  admitted  for  the  purpose 
of  impeaching  defendant,  if  in  your  opinion  it  does  impeach  him,  and 
for  no  other  purpose,  and  you  will  not  consider  it  for  any  other  pur- 
pose." It  may  well  be  doubted  whether  the  testimony  above  referred  to 
was  admissible  under  the  facts  for  any  purpose.  If  it  can  be  said  it  was 
admissible  as  a  matter  of  impeachment,  then  it  must  necessarily  follow 
that  on  request,  such  impeaching  testimony  should  be  limited  and  re- 
stricted to  that  purpose  and  that  alone.  This  is  well  settled  in  this 
State.     See  Branch  v.  State,  15  Texas  Crim.  App.,  96 ;  Exon  v.  State, 
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33  Texas  Crim.  Rep.,  461;  Owens  v.  State,  35  Texas  Crim.  Bep.,  345; 
and  Finley  v.  State,  47  S.  W.  Bep.,  1015. 

There  are  many  other  questions  raised  in  the  record.  In  view  of  aa- 
other  trial  we  cannot  forbear  to  suggest  to  the  court  that  to  the  utmost 
extent  practicable  the  evidence  should  be  restricted  to  the  issues  arising 
on  the  charge  made  against  appellant,  and  that  other  collateral  and  in- 
cidental matters  should  as  far  as  practical  be  eliminated. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 


Prank  Ross  v.  The  State. 

No.  4035.     Decided  February  19,  1905. 

Local  Option — Charsre  of  Court — ^Intoxicants. 

Where  upon  trial  of  a  violation  of  the  local  option  law,  the  evidence  distinctly 
raised  (he  issue  as  to  whether  the  stuff  sold  was  whisky  or  intoxicatin^i  the  court 
erred  in  not  submitting  the  requested  charge  upon  this  phase  of  the  case. 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before  the 
Hon.  George  S.  March. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50  and  thirty  days  confinement  in  the  county  jail. 

TTie  opinion  states  the  case. 

James  A,  Graham,  for  appellant. — On  question  of  intoxicants:  Byrd 
V.  State,  51  Texas  Crim.  Rep.,  539;  103  S.  W.  Rep.,  863;  Decker  t. 
State,  44  S.  W.  Rep.,  845 ;  Malone  v.  State,  51  S.  W.  Rep.,  381. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  charged  in  the  county  court  of 
Montague  County  with  unlawfully  selling  intoxicating  liquors  in  viola- 
tion of  the  local  option  law,  and  on  trial  wa]B  convicted. 

Appellant,  in  a  very  interesting  brief,  raises  many  questions,  most  of 
which  have  been  held  and  decided  during  the  present  term  of  the  court 
adverse  to  his  contention. 

There  is  one  assignment  of  error,  however,  submitted  in  his  brief 
which  we  think  must  be  sustained  on  the  ground  there  stated  and  the 
case  reversed.  The  prosecuting  witness  stated,  in  substance,  that  he 
had  bought  from  appellant  a  pint  of  whisky  for  which  he  paid  him.  The 
bottle  containing  what  was  claimed  by  the  witness  Bowman  to  be 
whisky  was  produced  on  the  trial  of  the  case.  The  defendant  introduced 
a  witness,  one  C.  W.  Croft,  who  testified,  in  substance,  that  he  was  a 
physician;  and  had  been  engaged  in  that  vocation  for  about  twenty-five 
years,  and  that  in  the  preparation  of  his  calling  and  in  the  praictice 
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of  it,  he  had  had  extended  experience  in  compounding  drugs  and  alcoholic 
stimulants.     He  was  then  handed  the  bottle  which  was  produced  by 
the  county  attorney/  and  identified  by  the  witness  Bowman  as  being 
the  liquor  bought  from  appellant.     This  witness  was  asked  by  the  county 
attorney  to  taste  the  contents  of  the  bottle,  and  having  done  so,  stated 
that  it  did  not  taste  like  whisky  to  him,  that  it  had  a  bitter  taste 
that   did   not   belong  to   whisky;   that   it   really   had   some   alcoholic 
stimulants  in  it,  but  that,  in  his  opinion,  it  would  take  a  large  quantity 
to  intoxicate  a  man,  even  if  it  would  produce  intoxication  at  all;  that 
he  would  not  say  that  a  man  could  not  become  intoxicated  on  it>  but 
had  some  doubt  about  it.     That  he  had  drank  a  good  deal  of  whisky 
in  his  life  himself,  and  was  familiar  with  the  taste  and  effects  of 
whisky;  that  he  thought  it  would  produce  intoxication,  but  it  would 
take  a  great  deal  of  it.     In  this  condition  of  the  testimony  the  court 
charged  the  jury,  in  substance,  that  if  the  defendant  sold  to  the  prose- 
cuting witness  W.  H.  Bowman  a  half  pint  of  whisky  they  would  find 
him  guilty.     Counsel  for  appellant  requested  the  court  to  instruct  the 
jury,  as  follows:     "Before  you  can  convict  you  must  be  satisfied  from 
the  evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant 
Frank  Boss  sold  to  the  prosecuting  witness,  W.  H.  Bowman,  one  half 
pint  of  whisky  in  Montague  County,  Texas,  on  the  29th  day  of  May, 
1907,  and  that  said  whisky  was  intoxicating;  that  is,  that  same,  when 
taken  into  the  stomach  of  an  ordinary  man  in  reasonable  quantities  would 
intoxicate  him,  you  will  acquit  the  defendant  and  say  by  your  verdict 
not  guilty."    And  again,  they  requested  the  following  charge:    "You 
are  instructed  that  you  cannot  convict  the  defendant  Frank  Boss  in 
this  case,  unless  you  are  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that  the  half  pint  of  liquid  exhibited  before  you  was  intoxicating, 
that  is,  would  make  an  ordinary  man  drunk  when  taken  into  his  stomach 
in  reasonable  quantities,  and  unless  you  so  find  you  will  acquit  the 
defendant,  and  say  by  your   verdict  not  guilty."     While   not   wholly 
free  from  criticism  as  to  language,  this  charge  pertinently  submitted 
the  issue  made  by  the  evidence.     While  the  testimony  was  not  strong, 
it  cannot  be  said  that  there  was  no  testimony  putting  in  issue  the  intox- 
icating quality  and  property  of  the  liquor  sold  by  appellant  to  the  witness 
Bowman.     We  have  repeatedly  held  that  where  whisky  is  sold  that  we 
may  know  as  a  matter  of  law  that  whisky  is  an  intoxicant,  but  in  this 
case,  under  the  evidence,  the  issue  was  distinctly  raised  as  to  whether 
the  stuff  sold  was  whisky.     The  witness  Croft  in  his  testimony  throws 
strong  doubt  on  the  intoxicating  quality  of  the  liquid  sold.     In  Malone 
V.  State,  51  S.  W.  Bep.,  381,  it  was  held  that  where  the  issue  of  the 
intoxicating  quality  of  the  liquor  sold  was  raised  in  the  evidence,  that  a 
requested  charge  submitting  such  fact  should  be  given. 

For  the  refusal  of  the  court  to  give  this  instruction  and  submit  this 
issue,  the  judgment  of  the  court  below  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 
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Carl  Curtis  v.  The  State. 

No.  4286.     Decided  February  19,  190a 

1. — Local  Option — Other  Transactions — ^Evidence. 

Upon  trial  for  a  violation  of  the  local  option  law,  \t  was  error  to  admit  testi- 
mony of  another  transaction  which  'occurred  about  a  month  before  the  alleged 
sale  for  which  defendant  was  being  tried,  both  transactions  being  open  shipments, 
and  Independent  of  each  other. 

2. — Same — Charge  of  Court — C.  0.  B.  Shipment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  there  was  no  evidence 
that  the  alleged  shipment  was  C.  O.  D.,  but  I  he  evidence  showed  that  it  was  an 
open  shipment,  the  money  having  been  sent  for  the  whisky,  the  court  erred  in 
charging  on  the  theory  that  it  was  a  C.  O.  D.  shipment. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  the 
Hon.  B.  L.  Stennis. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $25  and  twenty  days  confinemen  in  the  county  jail. 

The  opinion  states  the  case. 

Hood  &  Shadle,  for  appellant. — On  question  of  other  transactions: 
Swalm  V.  State,  49  Texas  Crim.  Rep.,  241;  15  Texas  Ct.  Rep.  321; 
Belt  V.  State,  9  Texas  Ct.  Rep.,  532;  Walker  v.  State,  7  Texas  Ct.  Rep., 
.  8 ;  Grimes  v.  State,  7  Texas  Ct.  Rep.,  8. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  selling 
intoxicating  liquors  to  Plumlee.  The  testimony  shows  that  it  was  a 
bottle  of  whisky  under  practically  the  following  circumstances.  Plumlee 
approached  Curtis  for  the  purpose  of  purchasing  a  bottle  of  whisky. 
Curtis  informed  him  that  he  had  none  and  could  not  sell.  Finally  it 
was  agreed  between  them  that  Curtis  would  take  his  order  on  L.  Crad- 
dock  &  Co.  at  Dallas  for  a  bottle  of  whisky,  Plumlee  paying  Curtis 
at  the  time  $1.05  which  Curtis  received.  This  money  was  forwarded 
to  Dallas,  and  the  whisky  shipped  to  Curtis  at  Weatherford.  Curtis 
receipted  for  and  took  the  whisky  out  of  the  express  oflBce,  and  turned 
it  over  to  Plumlee  the  following  morning.  It  was  what  the  express 
agent  called  ^^an  open  shipment,'^  not  C.  0.  D.  Something  like  a 
month  before  this  transaction  another  order  was  sent  in  by  appellant 
for  a  barrel  of  bottled  beer,  which  was  consigned  to  Ketchnm.  There 
is  testimony  showing  that  Ketchum  was  one  of  several  who  were  acting 
through  him  in  having  appellant  to  ship  the  beer.  There  is  some  con- 
tradiction on  this,  however.  Be  this  as  it  may,  one  shipment  was  for 
whisky  and  the  other  for  beer.  The  facts  are  uncontroverted  that 
appellant  was  representing  L.  Craddock  &  Co.,  receiving  orders  for  them 
at   Weatherford,   accompanied   by  the  money,  and   having  the  goods 
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shipped  from  Dallas  by  his  principal,  Craddock  &  Co.,  to  the  purchaser. 
In  this  particular  case  it  was  shipped  to  Curtis  personally  and  not  to 
the  purchaser.  We  are  of  opinion  that  the  testimony  with  reference 
to  the  beer  was  an  independent  transaction  and  served  to  illustrate  no 
legitimate  purpose  in  the  case.  This  testimony,  in  our  judgment,  was 
not  legitimate  to  show  system.  The  facts  were  uncontroverted  and  this 
was  a  different  transaction,  and  the  more  hurtful  by  reason  of  the 
fact  that  all  the  details  of  the  beer  transaction  were  gone  into  before 
the  jury  as  if  appellant  was  being  tried  for  that  as  fully  as  the  case 
for  which  he  was  being  tried. 

The  court  charged  the  jury  that  if  they  should  find  before  the  filing 
of  the  indictment  that  defendant  received  from  Plumlee  an  order  in 
writing  to  L.  Craddock  &  Co.  for  one  quart  of  whisky  to  be  shipped 
by  express  C.  0.  D.  to  said  Plumlee  at  Weatherford,  and  that  said 
order  was  sent  by  defendant  to  L.  Craddock  &  Co.,  and  that  said  L. 
Craddock  &  Co.  shipped  said  whisky  to  defendant  at  Weatherford,  and 
that  defendant  delivered  the  whisky  to  Plumlee  in  Parker  County,  and 
that  in  doing  so  he  was  acting  for  L.  Craddock  &  Co.,  he  would  be 
guilty.  An  exception  was  reserved  to  this  charge,  which  we  think,  was 
well  taken.  There  is  no  evidence  in  this  case  that  this  was  a  C.  0.  D. 
shipment.  On  the  contrary,  the  agent  testified  that  it  was  an  open 
shipment  and  without  any  C.  0.  D.  evidences  of.  contract  or  shipment. 
This  authorized  the  jury  to  convict  appellant  upon  a  statement  of  facts 
entirely  foreign  to  the  record  and  testified  by  no  witness.  The  trans- 
action here,  as  was  stated,  was  that  appellant  received  $1.05  from  Plumlee 
and  sent  it  to  L.  Craddock  &  Co.,  and  that  the  whisky  was  shipped  to 
appellant  instead  of  Plumlee,  not  C.  0.  D.  but  an  open  ordinary  express 
shipment. 

It  will  be  unnecessary  to  discuss  the  other  assigned  errors,  because 
the  disposition  here  made  of  the  case  will  avoid  the  other  matters  men- 
tioned.   The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Carl  Curtis  v.  The  State. 

No.  4287.     Decided  February  19,  190& 

Local  Option — Opinion  of  Witness — ^Intoxicants. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  the  State's  witness 
testified  that  he  thought  the  beer  alleged  to  have  been  sold  was  intoxicating,  the 
evidence  was  sufficient  to  prove  the  intoxicating  qualities  of  the  beverage;  besides 
there  was  no  issue  made  upon  this  phase  of  the  case. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  the 
Hon.  R.  L.  Stennis. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  $75   and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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Hood  &  Shadle,  for  appellant. — On  question  of  intoxicants:  Potts 
V.  State,  50  Texas  Crim.  Bep.,  368;  17  Texas  Ct.  Kep.,  226;  Bacer  v. 
State,  7  Texas  Ct.  Bep.,  1020;  Faucett  v.  State,  7  Texas  Ct.  Bep.,  1020. 

F.  J,  McCord,  Assistant  Attorney-General,  for  the  State. 

BBOOKS,  Judge. — This  conviction  was  for  violating  the  local  option 
law,  and  the  punishment  assessed  at  twenty  daj^s  in  the  county  jail, 
and  a  fine  of  $75. 

The  only  complaint  in  the  record  is  to  the  suflBciency  of  the  testimony. 
The  prosecuting  witness  testified,  in  substance,  as  follows:  *T  went  to 
appellant  and  asked  him  if  he  knew  where  we  could  get  some  beer. 
He  said  he  would  see  about  it.  He  went  away,  and  was  gone  for  some- 
time, and  returning  said  he  could  let  us  have  it.  I,  together  with  one 
of  the  boys  and  appellant  went  down  to  the  express  ofiBce.  I  paid 
appellant  for  the  beer  about  $13.  It  was  a  barrel  of  beer.  We  took 
it  to  Patrick's  coldstorage  and  stored  it  there.  We  drank  some  of  it 
then  and  afterwards  drank  all.  Yes,  I  think  it  was  intoxicating.  This 
was  in  Parker  County,  Texas.'*  There  was  no  issue  in  this  case  as  to 
the  intoxicating  character  of  the  beer;  appellant's  sole  insistence  being 
that  the  statement  by  the  prosecuting  witness  that  he  thought  the  beer 
was  intoxicating  was  not  sufficient.  We  hold  same  is.  It  is  always  an 
opinion  as  to  whether  a  given  liquid  is  intoxicating,  and  where  the 
witness  says,  "I  think  the  beer  was  intoxicating,"  he  thereby  gives  hia 
opinion  to  the  eflfect  that  it  was  intoxicating.  Certainly,  if  a  witness 
thinks  it  is  intoxicating  that  is  bound  to  be  his  opinion  that  it  is  intox- 
icating. Furthermore,  as  stated,  there  was  no  issue  made  as  to  the  beer 
being  a  non-intoxicant,  and  there  could  be  no  cavil  over  the  sufficiency 
of  the  evidence. 

The  judgment,  therefore,  is  affirmed. 

Affirmed. 


Bud  Wade  v.  The  State. 

No.  403a     Decided  February  19.  1908. 

1. — Local  Option — ^Information. 

Where  in  a  prosecution  of  a  violation  of  the  local  option  law,  the  information 
alleged  that  at  the  time  of  the  unlawful  sale  of  the  intoxicating  liquor,  the  same 
had  been  previously  prohibited  under  the  laws  of  said  county;  that  said  local 
option  laws  were  at  that  time  in  full  force  and  effect;  that  said  sale  was  made 
after  the  qualified  voters  of  said  county  had  at  a  legal  election  for  that  purpose, 
in  accordance  with  law  determined  that  the  sale  of  intoxicating  liquor  should  be 
prohibited  therein ;  that  the  commissioners  court  had  declared  the  result  of  such 
election,  and  had  legally  passed  an  order  to  that  effect,  which  order  had  been  daly 
published  in  a  newspaper  selected  by  the  county  judge  of  said  county,  the  same 
was  suflScient.     Following  Key  v.  State,  37  Texas  Crim.  Rep.,  77. 

8. — Same— Elections — ^Words  and  Phrases. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  immaterial  whether 
the  order  submitting  the  question  of   local  option  stated   it   was  to  determine 
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"whether  or  not"  the  sale  of  intoxicating  liquors  should  be  prohibited,  or 
"whether"  the  sale  should  be  prohibited,  as  the  substance  of  the  statute  was 
incorporated  in  the  order. 

8. — Same — ^Different  Elections. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  showed  two 
separate  elections,  both  of  which  resulted  in  local  option,  there  was  no  error  in 
basing  the  prosecution  on  the  first  election.  Overruling  Byrd  v.  State,  51  Texas 
Crim.  Rep.,  639;  19  Texas  Ct.  Rep.,  300.  Approving  Massie  v.  State,  52  Texas 
Crim.  Rep.,  54a 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before  the 
Hon.  George  S.  March. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law; 
penalty,  a  fine  of  $50    and  forty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

J.  W.  Chancellor,  for  appellant. — On  question  of  suflBciency  of  in- 
formation: Chenowith  v.  State,  «50  Texas  Crim.  Bep.,  238;  16,  Texas 
Ct.  Rep.,  695.  On  question  of  language  in  order  submitting  local 
option:  Dreschil  v.  State,  35  Texas  Crim.  Bep.,  578;  Carnes  v.  State, 
50  Texas  Crim.  Bep.,  282 ;  17  Texas  Ct.  Bep.,  526. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  question 
of  information:  Stewart  v.  State,  35  Texas  Crim.  Bep.,  392;  Key  v. 
State,  37  Texas  Crim.  Bep.,  77. 

BAMSEY,  Judge. — Appellant  was  charged  in  the  county  court  of 
Montague  County  with  unlawfully  selling  intoxicating  liquors  in  viola- 
tion of  the  local  option  law,  and  on  trial  was  convicted,  and  his  punish- 
naent  assessed  at  a  fine  of  $50  and  forty  days  confinement  in  the  county 
jail. 

The  evidence  is  suflBcient  beyond  doubt  to  sustain  the  conviction. 
The  errors  relied  upon  relate  mainly  to  the  sufficiency  of  the  indictment 
and  the  validity  of  the  local  option  law  in  Montague  County. 

Complaint  is  made  that  the  information  filed  in  the  case  is  insuflBcient, 
in  that:  the  necessary  steps  precedent  to  putting  local  option  in  force 
in  Montague  County  were  not  in  terms  averred.  This  question  has  been 
frequently  passed  on  in  this  court,  as  has  been  held  in  the  case  of  Key  v. 
State,  37  Texas  Crim.  Bep.,  77,  and  other  cases,  that  it  is  sufiicient 
in  general  terms  to  aver  the  adoption  of  the  local  option  election,  and 
the  due  publication  of  same.  While  it  is  conceded  that  all  the  statutory 
provisions  precedent  to  putting  the  local  option  law  into  operation  must 
be  complied  with  and  that  unless  this  is  shown  the  law  will  not  be  opera- 
tive, it  is  not  required  in  an  indictment  charging  local  option  that  the  evi- 
dence constituting  a  performance  of  such  preliminary  steps  shall  in  all 
respects  be  specifically  pleaded.  It  is  averred  in  the  information  in  this 
case  that  at  the  time  of  the  unlawful  sale  charged  in  the  indictment, 
that  the  sale  of  intoxicating  liquor  had  been  previously  prohibited  under 
the  laws  of  said  county,  and  that  said  local  option  laws  were  at  that 
Vol  62  Crim.— 39 
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time  in  full  force  and  effect^  and  that  the  sale  in  question  was  made 
after  the  qualified  voters  of  said  county  had  at  a  legal  election  held 
for  that  purpose,  in  accordance  with  law  determined  that  the  sale  of 
intoxicating  liquor  should  be  prohibited  in  said  county;  that  the  com- 
missioners court  had  declared  the  result  of  such  election  and  had  legally 
passed  an  order  to  that  effect,  which  order  had  been  duly  published  in 
a  newspaper  selected  by  the  county  judge  of  said  county.  This  we 
think  is  suflBcient  under  the  strictest  rule  ever  adopted  by  this  court. 

Many  objections  are  made  to  orders  of  the  commissioners  court  of 
Montague  County,  for  the  reason,  as  claimed,  that  the  complaint  is  in- 
sufficient to  admit  them.  Having  held  the  complaint  sufficient  and  that 
same  charges  an  offense  against  the  law,  it  follows  that  these  objections 
must  be  overruled. 

Again,  complaint  is  made  that  in  submitting  the  local  option  law 
to  the  voters  of  the  people  of  Montague  County,  that  it  should  state 
that  the  election  was  held  to  determine  "whether  or  not**  the  sale  of 
intoxicating  liquors  should  be  prohibited,  and  that  where  it  appears,  as 
in  this  case,  that  the  election  was  to  determine  whether  the  sale  of  such 
liquor  should  be  prohibited,  that  there  is  an  omission  of  the  alternative 
which  invalidates  the  entire  election.  With  all  due  respect  to  counsel 
for  appellant,  it  seems  to  us  that  this  objection  is  not  serious.  It  is 
true  that  the  statute  provides  that  an  order  shall  be  made  by  the  com- 
missioners court  to  determine  whether  or  not  the  sale  of  intoxicating 
liquors  should  be  prohibited,  yet  it  does  not  occur  to  us  that  the  omission 
of  the  words  "or  not"  could  vitiate  the  election.  In  order  to  vitiate  the 
election  it  would  have  to  be  manifest  that  the  order  misled  or  deceived 
the  voters  and  we  believe  no  one  reading  the  order  could  have  been 
misled  or  deceived  thereby.  Whether  the  order  stated  it  was  to  determine 
whether  or  not  the  sale  should  be  prohibited  or  whether  the  sale  should 
be  prohibited  is  immaterial.  The  substance  of  the  statute  was  incor- 
porated in  the  order,  and  we  cannot  conceive  that  the  omission  of  the 
words  "or  not"  complained  of  could  or  should  have  the  effect  to  inval- 
idate the  entire  proceedings. 

The  last  point  made  by  appellant  is,  that  where  there  had  been  a 
prohibition  election  held  subsequent  to  the  election  under  which  appel- 
lant was  prosecuted,  which  had  resulted  in  prohibition  in  said  county, 
that  this  had  the  effect  to  invalidate  and  set  aside  the  prior  election, 
and  that  no  conviction  can  be  had  on  an  information  charging  a  violation 
of  such  first  election.  Beliance  to  support  this  contention  is  had  on 
the  case  of  Byrd  v.  State,  51  Texas  Crim.  Rep.,  539,  19  Texas  Ct.  Rep., 
300,  which,  it  should  be  stated,  does  support  appellant's  contention.  We 
have  held,  however,  in  the  case  of  Dick  Massey  v.  State,  decided  at  this 
term  of  the  court,  that  the  Byrd  case  does  not  decide  the  correct  rule, 
and  have  overruled  that  case.  On  the  authority  of  the  Massie  case,  this 
contention  must  be  held  adversely  to  appellant's  contention. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
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Monroe  Shelton  alias  Jerry  v.  State. 

No.  4273.     Decided  February  19.  190& 

1. — Burglary — Cliarsre  of  Court — Consent. 

Where  upon  trial  for  burglary,  the  court  charged  that  if  defendant  was  admitted 
to  the  house  by  the  watchman  or  any  other  person  in  authority,  and  he  by  reason 
of  such  permission  and  consent  of  said  watchman  entered  said  house,  he  would 
not  be  guilty  as  charged,  and  if  so,  or  in  case  of  a  reasonable  doubt,  the  jury 
should  acquit,  the  same  was  favorable  to  defendant,  and  he  could  not  complain. 

2. — Ownership. 

Where  one  has  the  control,  care  and  management  of  the  property  alleged  to 
have  been  stolen,  he  can  be  alleged  to  be  the  owner  in  fact. 

8. — Same — SuAcienoy  of  Evidence. 

See  opinion  for  evidence  held  to  be  suflScient  to  sustain  a  conviction  of  burglary. 
4.-— Same — Cliarge  of  Court — ^Accomplice. 

Where  upon  trial  for  burglary,  the  evidence  showed  that  the  watchman  who 
handed  defendant  some  of  the  property  which  the  latter  was  charged  with  having 
stolen,  had  authority  to  enter  any  part  of  the  building,  said  watchman  could  not 
be  guilty  of  burglary,  although  he  might  have  been  guilty  of  theft,  and  there  was 
no  error  in  failing  to  charge  on  accomplice  testimony. 

5. — Same— Jury  and  Jury  Law — ^Blll  of  Exceptions. 

Where  there  was  no  bill  of  exceptions  with  reference  to  objections  to  some  of 
the  jurors  in  a  trial  for  burglary,  the  same  could  not  be  consider^  on  appeal. 

Appeal  from  the  Criminal  District  Court  of  Harris.  Tried  below 
before  the  Hon.  J.  K.  P.  Qillaspie. 

Appeal  from  a  conviction  of  burglary;  penalty,  five  years  imprison- 
ment in  the  penitentiary. 

The  opinion  states  the  case. 

C.  E.  £  A.  E.  Heidingsf elder,  for  appellant. — On  question  of  charge 
of  court ;  Bird  v.  State,  48  Texas  Crim.  Bep.,  188 ;  90  S.  W.  Rep.,  651. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  of  bur- 
glary, his  punishment  being  assessed  at  five  years  confinement  in  the 
penitentiary. 

The  evidence  shows  that  appellant  was  acting  as  porter,  and  his  duty 
was  to  clean  up  a  certain  office  of  the  Peden  Iron  &  Steel  Company. 
That  on  the  night  of  June  18,  1906,  or  the  following  morning  early, 
about  six  or  seven  o^clock,  he  went  to  the  building  to  perform  his  duties 
as  such  porter,  and  entered  the  room  through  a  window.  The  testimony 
fairly  makes  it  appear  that  he  had  consent  or  authority  to  so  enter  the 
building,  or  that  particular  room  of  the  building.  He  wag  acting  as 
substitute  for  his  brother  in  the  discharge  of  these  matters, — the  brother 
being  temporarily  disabled  by  sickness.  The  burglarious  entry  was 
charged  to  have  been  committed  with  the  intent  to  steal.     Appellant's 
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duties  were  confined  to  cleaning  up  the  office,  making  fires  and  sweep- 
ing. In  the  other  part  of  the  building  appellant  had  no  right,  and  in 
order  to  get  into  that  portion  of  the  house  from  which  the  goods  were 
taken,  a  forcible  entry  was  necessary.  Without  stating  the  facts  in 
detail,  it  is  shown  that  appellant  took  from  that  portion  of  the  building 
to  which  he  had  no  right  of  entry  quite  a  lot  of  solder.  While  removing 
it  from  the  building  he  was  detected.  He  went  away  to  secure  a  horse 
and  vehicle  for  the  purpose  of  removing  the  property,  and  returned  to 
take  it  away. 

Appellant  left  the  City  of  Houston,  and  it  was  practically  a  year 
before  he  was  arrested.  Sullivan  was  the  alleged  owner.  His  testimony 
shows  that  he  was  in  the  actual  care,  control  and  management  of  the 
property  and  the  premises.  This  was  a  suflScient  allegation  of  owner- 
ship under  our  statutes,  and  it  was  not  necessary  to  charge  the  ownership 
in  the  Iron  &  Steel  Company.  This  question  has  been  discussed  and 
decided  so  often  we  deem  it  unnecessary  to  treat  the  matter  further. 

Appellant  contends  that  he  had  authority  to  enter  the  building  which, 
as  to  the  office  mentioned,  supra,  is  sufficiently  shown,  and  it  may  be 
conceded  for  the  disposition  of  the  case,  that  he  was  admitted  by  the 
watchman  in  charge  of  the  house,  which,  however,  was  denied*  by  said 
watchman.  Be  that  as  it  may,  we  will  treat  the  case  as  if  he  had  full 
authority  to  enter  that  office  through  the  window  to  discharge  the  duties 
required  of  him.  In  this  connection  the  court  charged  the  jury,  '*If 
defendant  was  admitted  to  the  house  by  the  watchman  or  any  other 
person  in  authority,  and  he  by  reason  of  the  permission  and  consent  of 
said  watchman  entered  said  house,  he  would  not  be  guilty  as  charged, 
and  if  you  so  find  or  if  you  have  a  reasonable  doubt  thereof  find  the 
defendant  not  guilty."  It  is  contended  that  this  is  error.  This  charge, 
we  think  is  fully  favorable  to  appellant.  If  he  had  the  authority  to 
enter  the  house,  or  was  admitted  into  it  by  anyone  in  authority,  the 
jury  were  instructed  to  acquit.  That  he  did  not  have  authority  to  enter 
any  portion  of  the  house  except  the  office,  is  fully  shown  by  the  State's 
testimony,  and  it  would  seem  this  charge  authorized  the  jury  in  acquit- 
ting if  he  entered  any  other  portion  of  the  house.  This  is  testified 
by  himself  to  the  effect  that  the  watchman  not  only  gave  him  permission 
to  enter,  but  went  with  him  and  assisted  him  in  taking  the  property. 
The  watchman  had  authority  to  go  all  over  the  house,  and  all  through 
it;  had  keys  to  the  different  apartments.  If  appellant  was  admitted 
by  the  watchman  into  that  portion  of  the  house  from  which  the  property 
was  taken,  the  jury  were  instructed  to  acquit,  or  if  he  was  permitted 
by  authority  of  anybody  who  had  a  right  to  grant  such  authority, 
he  should  be  acquitted.  We  think  this  charge  is  quite  favorable  to 
appellant.  The  watchman,  however,  testified  that  he  was  not  there 
when  appellant  entered  the  house,  knew  nothing  about  it;  that  he  had 
left  the  building  somewhere  about  five  o'clock  in  the  morning. 

It  is  further  contended  by  appellant  that  the  evidence  is  not  sufficient 
to  support  the  conviction.     We  have  stated  sufficiently,  without  going 
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into  further  detail,  the  testimony  showing  that  the  jury  were  justified 
in  their  verdict. 

It  is  contended  the  court  should  have  charged  on  accomplice  testimony, 
inasmuch  as  defendant  testified  that  the  watchman  in  charge  let  him 
into  the  building  through  an  open  window,  and  after  he  had  been  ad- 
mitted into  the  building  the  watchman  handed  him  a  sack  containing 
fifty-two  bars  of  solder  with  instructions  to  take  them  immediately  to 
a  tinner.  It  is  contended  this  evidence  on  the  part  of  appellant  raised 
the  issue  of  accomplice  testimony.  We  are  of  opinion  -that  it  does  not, 
for  the  reason  that  if  the  watchman  gave  appellant  the  property  with 
instructions  to  dispose  of  it,  there  would  be  no  burglary.  The  watchman 
had  a  right  to  enter  the  building,  any  part  of  it.  This  trial  was  not 
for  theft  of  the  property,  but  for  the  burglary.  A  burglarious  entry 
with  the  intent  to  commit  theft  is  not  constituted  by  an  entry  on  the 
part  of  the  one  who  has  authority  to  do  so.  It  does  not  follow,  however, 
that  because  the  party  has  the  right  of  entry  that  he  might  not  be  guilty 
of  theft,  although  the  entry  was  with  consent  of  the  owner.  The  watch- 
man slept  in  the  building  and  had  control  of  it  as  a  watchman  while 
on  duty.  He  did  not  have  the  right  to  enter  it  for  the  purpose  of 
committing  theft,  but  to  hold  and  take  care  of  the  property  for  the 
owner.  Of  course,  the  watchman  had  authority  to  enter  any  part  of 
the  building,  and  if  he  did  so  turn  the  property  over  to  appellant,  there 
could  be  no  burglary,  and  we  are  of  opinion  the  court  sufficiently  charged 
this  in  the  language  quoted  supra. 

There  is  some  question  raised  with  reference  to  some  jurors,  but  this 
is  only  made  a  ground  of  the  motion  for  a  new  trial.  There  was  no  bill 
of  exceptions  reserved.  There  is  nothing  in  the  record  outside  of  the 
allegation  in  the  motion  for  a  new  trial  in  regard  to  the  jury  question. 
It,  therefore,  cannot  be  considered  or  revised.  The  facts  are  not  before 
us  in  regard  to  this  matter.  Those  matters  pertaining  to  evidence  will 
not  be  discussed  because  bills  of  exception  are  not  reserved. 

As  the  case  is  presented,  we  are  of  opinion  that  it  should  be  affirmed, 
and  it  is  so  ordered. 

Affirmed. 


George  Combs  v.  The  State. 

No.  4283.     Decided  February  19,  1908. 

1. — ^Harder  in  Second  Defirree— Negligent  Homicide— Accidental  Shooting. 

Accident  is  implied  in  negligent  homicide  of  both  the  first  and  second  degrees, 
and  where  upon  trial  for  murder,  there  was  evidence  showing  an  accidental  killing, 
and  the  court  charged  on  that  phase  of  the  case,  there  was  no  error,  that  the  court 
failed  to  charge  on  negligent  homicide.  Following  Garner  v.  State,  34  S.  W. 
Rep.,  420. 

2. — Same— Charge  of  Court — Sudden  Transport  of  Passion. 

See  opinion  for  remarks  of  the  court  to  the  effect  that  the  phrase  "sudden 
transport  of  passion*'  should  be  omitted  in  a  charge  on  murder  in  the  second 
degree. 
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S.— Same — Charge  of  Court— Declaration  by  Defendant. 

Where  upon  trial  for  murder  the  State  put  in  evidence  not  only  the  declaration 
by  defendant,  but  that  of  other  witnesses,  to  the  effect  that  the  killing  was 
accidental,  it  became  the  duty  of  the  court  to  charge  the  jury  that  the  borden 
rested  on  the  State  to  show  that  the  exculpatory  statements  of  the  defendant,  which 
were  in  writing,  were  untrue,  before  they  could  find  defendant  guilty. 

Appeal  from  the  District  Court  of  Parker.  Tried  below  before  the 
Hon.  J.  W.  Patterson. 

Appeal  from  a  conviction  of  murder  in  the  second  degree;  penalty, 
thirty  years  imprisonment  in  the  penitentiary. 

The  opinion  states  the  case. 

Hood  &  Shadle,  for  appellant. — On  question  of  charge  on  negligent 
homicide,  besides  cases  stated  in  opinion:  Flynn  v.  State,  4  Texas  Ct, 
Bep.,  118;  Morris  v.  State,  35  Texas  Crim.  Rep.,  313;  Austin  v.  State, 
78  Am.  St.  Bep.,  134;  State  v.  Emmory,  17  Mo.,  77;  McConnel  v.  State, 
22  Texas  Crim.  App.,  354;  Burton  v.  State,  17  S.  B.  Rep.,  99.  On 
question  of  defendant's  declaration:  Pratt  v.  State,  60  Texas  Crim. 
Bep.,  227,  16  Texas  Ct.  Bep.,  699. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. — On  question 
of  negligent  homicide:  Beddick  v.  State,  47  S.  W.  Bep.,  993 ;  Blalock  v. 
State,  49  S.  W.  Bep.,  100. 

BAMSEY,  Judge. — Appellant  was  charged  in  the  District  Court  of 
Parker  County,  with  the  offense  of  murder  of  his  wife,  Claudie  Combs. 
He  was  convicted  at  the  September  term  of  said  court,  1907,  of  murder 
in  the  second  degree,  and  his  punishment  assessed  at  thirty  years  con- 
finement in  the  penitentiary. 

There  are  several  interesting  questions  raised  on  the  appeal :  the  more 
important  of  which  we  will  now  consider.  The  facts  show  that  appellant 
and  his  deceased  wife  were  quite  young  people;  that  they  had  been 
married  something  like  two  years;  that  there  had  been  one  or  two 
separations  between  them,  but  they  were  living  together  at  the  date  of 
her  death,  and  no  direct  evidence  of  any  quarrel  or  bad  feeling  is  shown 
to  have  existed  at  that  time,  except  and  unless  it  can  be  found  in  the 
fact  of  some  declarations  by  appellant  to  his  neighbors  in  respect  to 
getting  a  divorce.  On  the  day  of  the  homicide  they  had  been  picking 
cotton  in  a  field  close  to  where  they  lived,  and  had  a  wagon  about  half 
full  of  cotton  when  they  concluded  to  remove  the  cotton  from  the  wagon 
and  go  to  town  in  it.  After  having  removed  the  cotton,  appellanffl 
wife  started  home.  He  (appellant)  had  in  the  field  at  the  time  a  pistol. 
This  pistol  he  carried  to  his  father's  house  the  night  before,  having 
gone  to  his  father's  house  after  night  and  carried  the  pistol,  as  he  claims, 
for  protection;  that  he  carried  the  pistol  to  the  field  the  next  morning, 
and  states  in  his  statement  hereafter  referred  to,  that  he  thought  he  had 
removed  the  cartridge  from  it.    While  en  route  home  and  while  in  the 
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field,  a  shot  was  fired,  which  struck  his  deceased  wife  in  the  back,  as 
a  result  of  which,  a  few  days  after  this,  she  died.  There  were  some 
two  or  three  neighbors  not  far  apart  who,  in  view  of  the  cries  of  appellant 
and  his  wife,  came  to  where  they  were.  The  witness  Ed  Wells  says: 
"I  started  to  him  (meaning  appellant)  just  as  quick  as  I  heard  him. 
He  may  have  holloed  three  or  four  times  before  I  got  my  sack  off,  and 
I  started  right  in  the  direction  of  the  holloing.  I  climbed  through  a 
barb-wire  fence  into  the  woods  and  started  in  the  direction  I  heard  the 
sound.  I  came  out  of  the  timber  into  a  glade  of  prairie  and  stopped 
and  just  then  I  heard  him  say  something  to  her,  and  I  looked  over 
and  saw  them.  I  asked  him  what  was  the  matter.  *0h!^  he  says,  'I 
have  shot  Claudie.'  I  said,  'How  in  the  world  did  you  do  it?'  And 
he  said,  'I  was  wringing  the  pistol,'  or  burning  the  pistol  around 
my  head  and  it  went  off  and  shot  her  accidentally.'  He  said  he  was 
whirling  the  pistol  around  his  head,  snapping  it,  and  it  went  off  and 
shot  her  accidentally."  The  witness  Gary  testified^  that  appellant  said 
to  him,  when  he  reached  the  scene  of  the  shooting,  in  response  to 
an  inquiry  as  to  how  he  had  shot  his  wife,  that  "I  was  just  throw- 
ing the  pistol  around  my  head,  snapping  it  and  it  went  off  and 
shot  h(?r  accidentally."  The  appellant  had  made  before  the  assistant 
county  attorney  of  Parker  County  a  written  statement,  which  was  in- 
troduced by  the  State,  without  objections,  in  which  appellant  said,  "When 
ray  wife  and  I  started  from  home  this  morning,  I  forgot  the  pistol  and 
went  back  and  got  it  and  stuck  it  in  my  hip  pocket;  we  came  back  to 
my  cotton  patch  and  unloaded  a  wagon  of  cotton  so  we  could  use  the 
wagon  to  go  to  town ;  wliile  we  were  unloading  the  wagon,  I  laid  the  pistol 
down  on  a  log  but  took  the  load  out  of  it  first ;  after  1  took  the  load  out, 
I  revolved  th^  cylinder  several  times;  don't  know  why  I  did  unless 
it  was  to  see  if  it  needed  cleaning.  The  reason  I  took  the  load  out 
was  because  I  was  afraid  it  would  fall  off  and  explode.  I  must  have 
put  the  load  in  before  I  put  the  pistol  down  on  the  log,  for  I  know 
I  did  not  put  it  in  when  I  picked  it  up.  I  don't  remember  of  putting 
the  load  back  and  did  not  know  that  it  was  in  there  when  I  picked  it  up. 
My  wife  had  started  on  ahead  of  me  and  I  was  trotting  along  behind 
her,  trying  to  catch  up  with  her,  swinging  the  postol  around  in  my 
hand  and  snapping  it;  it  went  off  and  struck  my  wife."  Proof  was 
also  made  by  Dr.  Fritz,  who  was  called  to  see  Mrs.  Combs,  that  he  asked 
her  how  it  happened ;  and  that  she  said,  in  reply  to  such  question,  that 
they  were  in  a  wagon  unloading  some  cotton,  and  when  they  got  out, 
she  started  to  the  house  to  get  leady,  and  her  husband  started  to  get  the 
mules  and  was  coming  after  her  to  go  to  town,  and  the  pistol  went 
off  and  shot  her;  that  George  (meaning  appellant)  had  not  intended 
to  shoot  her;  that  the  shooting  was  accidental. 

In  this  state  of  the  proof,  appellant  most  strenuously  contends  that 
the  court  erred  in  not  giving  a  charge  on  negligent  homicide  in  the  first 
and  second  degree,  and  in  support  of  this  contention  refers  us  to  the  case 
of  Bradshaw  v.  State,  50  S.  W.  Rep.,  359.     The  Bradshaw  case  is^ 
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in  its  facts,  very  much  like  the  case  at  bar,  and  is  authority  for  the 
proposition  that  if  the  court  had  submitted  the  issue  of  negligent  homi- 
cide in  the  first  degree  and  a  conviction  had  resulted,  that  such  submission 
and  conviction  would  have  been  justified  under  the  law  by  the  facts 
was  error  in  this  case,  in  view  of  the  charge  given  by  the  court,  to  fail 
of  this  case.  We  do  not  believe,  however,  under  the  authorities  that  it 
to  submit  the  doctrine  of  negligent  homicide.  The  court  gave  a  charge 
in  which  he  instructed  the  jury  very  clearly  that  if  the  shooting  was  an 
accident  that  the  defendant  was  entitled  to  an  acquittal.  In  the  case 
of  Garner  v.  State,  24  S.  W.  Eep.,  420,  a  question  similar  to  the  one  here 
raised  was  before  the  court.  In  that  case,  as  in  this,  appellant  had  shot 
and  killed  his  wife.  The  theory  of  the  State  in  that  case  as  in  this  case, 
was  that  the  shooting  was  murder,  and  the  theory  of  the  defense  was 
that  the  killing  was  accidental  homicide.  It  appears  in  the  Garner 
case  that  at  the  time  of  the  killing  that  appellant  was  whirling  a  pistol 
in  play  when  it  accidentally  fired.  It  was  complained  and  the  distinct 
issue  was  made  in  this  case  that  the  court  erred  in  failing  to  instruct 
the  jury  in  respect  to  the  various  grades  of  accidental  homicide.  In 
passing  on  the  question  Judge  Simkins,  who  wrote  the  opinion  of  the 
court,  says:  "There  was  no  necessity  of  instructing  on  the*  various 
grades  and  punishments  of  accidental  homicide.  If  there  was  no  murder 
in  the  case,  the  appellant  should  be  acquitted,  and  the  court  so  charged 
the  jury.  We  cannot  see  how  the  appellant  can  complain  of  this  omis- 
sion. It  was  for  his  benefit.  Green's  case,  27  Texas  Crim  App.,  244." 
And,  so  in  this  case,  if  it  be  conceded,  as  we  think  the  facts  show, 
that  the  evidence  raised  the  issue  of  negligent  homicide,  still  the  failure 
to  submit  this  degree  of  the  offense  charged  can  furnish  no  just  ground 
of  complaint  to  the  appellant.  If  it  was  an  accident,  from  the  charge 
of  the  court  as  given,  appellant  was  entitled  to  an  acquittal.  Accident 
is  implied  in  negligent  homicide  of  both  the  first  and  the  second  degrees, 
and  in  many  cases  of  accidental  killing,  the  defendant  could  not  be  con- 
victed even  of  homicide  in  either  of  these  degrees.  We  think,  therefore, 
and  so  hold,  that  the  charge  of  the  court  in  this  respect  cannot  be 
complained  of  by  appellant. 

Complaint  is  made  of  the  following  portion  of  the  court's  charge: 
"If  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  in  Parker  County,  Texas,  with  a  pistol  and  if  the  same  was 
a  deadly  weapon  or  instrument  reasonably  calculated  and  likely  to  pro- 
duce death  from  the  mode  and  manner  of  its  use  in  a  sudden  transport 
of  passion  aroused  without  adequate  cause,  with  the  intent  to  kill,  did 
shoot  and  thereby  kill  Claudie  Combs,  as  charged  in  the  indictment, 
you  will  find  him  guilty  of  murder  in  the  second  degree,  and  so  say  in 
your  verdict."  It  is  urged  that  this  charge  is  not  the  law  of  the  case, 
nor  is  it  applicable  to  the  facts  in  this  case,  for  there  was  no  evidence 
in  the  record  calling  for  such  charge.  That  there  was  no  evidence 
whatever  that  the  parties  had  had  any  quarrel  or  that  there  was  at  any 
time  any  ill-feeling  between  them  and  the  evidence  does  not  raise  the 
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issue  or  suggest  the  fact  that  the  killing  was  in  a  svdden  transport  of 
passion.  This  charge  has  not  infrequently  been  criticised  and  con- 
demned by  this  court,  notably  in  the  case  of  Kannmacher  v.  State,  51 
Texas  Crim.  Bep.,  118,  101  S.  W.  Bep.,  238.  But  this  charge  has 
usually  been  criticised  where  it  is  included  in  a  definition  or  instruction 
with  reference  to  the  distinctive  diflference  between  murder  in  the  second 
degree  and  manslaughter.  We  should  not  be  inclined  to  reverse  the 
case  on  the  occurrence  of  these  words,  in  what  is  otherwise,  in  respects 
complained  of,  a  most  admirable  charge,  but  we  suggest  to  the  court  in 
view  of  another  trial  that  this  language  should  be  omitted. 

We  think,  however,  that  the  case  must  be  reversed  for  the  reason  that 
the  court  failed  to  charge  the  jury  that  the  State  having  introduced  in 
evidence  the  written  statement  of  appellant,  in  substance  to  the  effect, 
that  he  had  killed  the  deceased,  but  that  such  killing  was  an 'accident, 
that  the  burden  rests  upon  the  State  to  disprove  by  the  evidence  the 
statement  of  the  killing  as  explained  in  said  statement.  As  far  back  as 
the  case  of  Pharr  v.  State,  7  Texas  Crim.  App.,  472,  the  following 
charge  given  in  that  case,  was  approved  as  a  correct  enunciation  of 
the  law :  "When  the  admissions  or  confessions  of  a  party  are  introduced 
in  evidence  by  the  State,  then  the  whole  of  the  admissions  or  confessions 
are  to  be  taken  together,  and  the  State  is  bound  by  them  unless  they  are 
shown  to  be  untrue  by  the  evidence;  such  admission  or  confessions  are 
to  be  taken  into  consideration  by  the  jury  as  evidence  in  connection 
with  all  the  other  facts  and  circumstances  of  the  case.''  In  the  case  of 
Pratt  V.  State,  50  Texas  Crim.  Bep.,  227,  16  Texas  Ct.  Bep., 
599,  Judge  Davidson  reviews  at  some  length  the  authorities  in  this 
State  on  this  question.  In  that  case  he  reaches  the  conclusion,  as 
follows:  "However,  we  are  of  opinion  that  in  all  cases  where  admis- 
sions and  confessions  of  a  defendant  are  admitted  in  evidence  against 
him,  and  such  admissions  or  confessions  contain  exculpatory  or  miti- 
gating statements,  it  would  be  proper  and  just  to  the  defendant 
to  instruct  the  jury  as  was  requested  in  this  case."  It  was  said 
in  the  case  of  Jones  v.  State,  29  Texas  Crim.  App.,  20:  "We 
do  not  wish  to  be  understood  as  holding  that  in  all  cases  where  the 
admission  or  confession  of  a  defendant  are  admitted  in  evidence 
against  him,  that  it  is  necessary  to  give  such  or  a  similar  instruction 
to  the  jury.  What  we  decide  is  that  in  this  case,  in  which  the  criminat- 
ing evidence  consists  almost  entirely  of  defendant's  admissions  tliat 
he  killed  deceased,  instruction  should  have  been  given,  in  view  of  the 
fact  that  the  exculpatory  portion  of  defendant's  statements  about  the 
homicide  were  not  shown  by  the  State's  evidence  to  be  untrue."  It 
appears  from  an  examination  of  the  opinions  that  in  very  many  of 
the  cases  an  instruction  had  been  requested  to  the  effect,  that  where 
the  State  puts  in  evidence  a  statement  or  admission  or  confession  of  a 
defendant,  that  the  burden  rests  on  the  State  to  show  that  the  excul- 
patory statements  therein  contained  are  untrue;  but  we  do  not  believe 
it  is  absolutely  essential  that  such  charge  should  be  requested.     It  is 
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made  by  law  the  duty  of  the  court  to  instruct  the  jury  with  refereDce 
to  every  issue  of  fact  raised  by  the  evidence.  In  this  case  such  a  charge 
was  undoubtedly  demanded  by  the  facts,  if  it  could  ever  be  said  to  be 
required  in  any  case.  Here  the  State  had  put  in  evidence  not  only 
the  declarations  made  by  the  defendant  to  his  friends  and  neighbors, 
who  had  hurried  to  the  scene  of  the  unfortunate  tragedy,  but  the  pros- 
ecuting officers  of  Parker  County  had  obtained  from  the  appellant  a 
statement  in  writing  as  to  the  events  and  circumstances  of  the  homicide. 
This  statement  was  made  and  subscribed  to  by  appellant  and  is  produced 
in  evidence  by  the  State.  They  were  not  compelled  to  offer  it,  and  when 
they  do  offer  it,  certainly  the  jury  ought  to  be  informed  that  being 
so  introduced  by  the  State,  that  the  burden  rests  on  them  to  disprove 
any  exculpatory  facts  contained  in  such  statement. 

For  the  error  of  the  court  in  refusing  to  give  such  instruction,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Walker  Bunton  v.  The  State. 

No.  4237.     Decided  February  19.  1908. 

Disturbing  the  Peace — Appeal  Bond — Appeal  From  Justice  to  County  Court. 

An  appeal  bond  in  an  appeal  from  the  justice  to  the  county  court  which  was 
conditioned  that  defendant  would  well  and  truly  make  his  appearance,  etc.,  and 
there  remain  from  day  to  dny  and  term  to  term  and  answer  in  said  cause  on  trial 
in  said  court,  instead  of  following  article  889,  Code  Criminal  Procedure,  that  he 
would  prosecute  his  appeal  with  effect,  etc.,  was  fatally  defective. 

Appeal  from  the  County  Court  of  Erath.  Tried  below  before  the 
Hon.  M.  J.  Thompson. 

Appeal  from  a  conviction  of  disturbing  the  peace;  penalty,  a  fine 
of  $5  and  a  judgment  dismissing  appeal  bond  from  justice  to  county 
court. 

The  opinion  states  the  case. 

Xo  brief  on  file  for  appellant. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  justice's  court  of 
Krath  County  on  April  6,  1905,  and  undertook  to  prosecute  an  appeal 
from  such  conviction  to  the  county  court  of  his  county.  In  that  court 
motion  was  made  and  sustained  to  dismiss  the  appeal  on  the  ground, 
among  others,  that  the  appeal  bond  was  not  conditioned  as  required 
by  law.  On  inspection  of  the  record,  we  find  that  the  appeal  bond 
was  conditioned  that  the  defendant  "would  well  and  truly  make  his 
personal  appearance  before  the  county  court  of  said  county  at  its  next 
regular  term,  beginning  on  the  third  Monday  in  May,  A.  D.  1905,  and 
there  remain  from  day  to  day  and  term  to  term  and  answer  in  said 
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cause  on  trial  in  said  court/^  The  law  provides,  that  a  defendant  con- 
victed in  the  justice  court,  who  shall  desire  to  appeal  to  the  county 
court,  shall  enter  into  a  bond,  conditioned  that  he  shall  prosecute  his 
appeal  with  effect  and  pay  such  fine  and  costs  as  shall  be  adjudged 
against  him  by  the  county  court  as  well  as  other  costs  that  may  have  been 
adjudged  against  him  in  the  court  below.  Article  889,  Code  of  Criminal 
Procedure. 

The  bond  given  in  this  case  was  fatally  defective,  and  the  court  below 
did  not  err  in  dismissing  the  appeal.  It  is,  therefore,  ordered  that 
the  judgment  of  the  court  below  is  in  all  things  afl5rmed. 

Affirmed. 


Bud  Wade  v.  The  State. 

No.  4069.     Decided  February  26,  190a 

Local  Option — ^Indictment — ^Amendment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment  alleged 
the  particular  election,  and  the  publication  in  the  newspaper  under  it,  the  State 
would  be  confined  to  proof  of  said  election,  and  it  was  a  matter  of  substance  that 
could  not  be  stricken  out  under  article  587,  Code  Criminal  Procedure,  as  an 
amendment,  and  it  was  reversible  error  to  do  so. 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before 
the  Hon.  George  S.  March. 

Appeal  from  a  conviction  of  a  violation  of  the  local  option  law;  pen- 
alty, a  fine  of  $30  and  twenty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

Oraham  &  Williams,  for  appellant. — Cited  cases  in  opinion. 
P.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Appellant  was  convicted  for  vio- 
lating the  local  option  law,  the  punishment  assessed  being  a  fine  of 
$30  and  twenty  days  confinement  in  the  county  jail. 

When  the  case  was  called  for  trial,  the  State  moved  to  amend  the 
indictment  preferred  by  the  grand  jury  by  striking  out  the  following 
portion  of  said  indictment :  "In  the  issues  of  said  papers  of  the  dates 
which  read  'April  1,  1904;  April  8,  1904;  April  15,  1904;  April  22, 
1904,  and  on  the  1st  day  of  May,  1904/  State  moves  that  said  part 
be  stricken  out  of  said  indictment  because  it  is  surplusage  and  alleges 
matters  immaterial  to  this  cause.  (Signed)  C.  P.  Spencer,  County 
Attorney,  Montague  County,  Texas.^*  This  was  resisted  by  appellant. 
The  motion  to  strike  out  the  above  clause  in  the  indictment  was  sus- 
tained, and  the  said  indictment  was  amended  and  thereafter  in  this 
connection  made  to  read,  as  follows :  "Por  four  successive  weeks  which 
paper  was  selected  by  the  county  judge  of  said  Montague  County,  as 
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the  paper  in  which  to  publish  said  order.*'  The  court  erred  in  sus- 
taining the  motion  to  strike  out  said  portion  of  the  indictment  and 
amend  it  as  requested  by  the  State's  counsel.  No  indictment  can  be 
amended  as  to  matter  of  substance  after  presentment  by  the  grand  jury. 
Said  pleading  could  only  be  amended  as  to  matter  of  form  before 
announcement  of  ready  for  trial.  Article  587  of  the  Code  of  Criminal 
Procedure  is,  as  follows:  "Any  matter  of  form  in  an  indictment  or 
information  may  be  amended  at  any  time  before  an  announcement  of 
ready  for  trial  upon  the  merits,  by  both  parties,  but  not  afterward.  Xo 
matter  of  substance  can  be  amended.'*  It  has  been  held  formal  matters 
in  an  indictment,  subject  to  amendment,  are  those  mentioned  in  the 
second  and  third  subdivisions  of  article  439,  Code  Criminal  Procedure, 
and  as  to  such  amendments  they  must  be  made  before  announcement  of 
ready  for  trial.  The  second  and  third  subdivisions  of  said  article  439 
are  as  follows:  (2)  "It  must  appear  therefrom  that  the  same  was 
presented  in  the  district  court  of  the  county  where  the  grand  jury  is 
in  session.'*  (3)  "It  must  appear  to  be  the  act  of  a  grand  jury  of 
the  proper  county.**  It  has  been  also  held  that  the  constitutional  and 
statutory  provisions  with  regard  to  the  commencement  and  conclusion 
of  indictments  are  matters  of  substance  as  well  as  of  form,  and  that 
an  indictment  or  information  cannot  be  amended,  so  as  to  cure  defects 
in  the  commencement  or  conclusion.  See  Durst  v.  State,  7  Texas,  74 ; 
State  V.  Sims,  43  Texas,  521 ;  Holden  v.  State,  1  Texas  Crim.  App.,  225 ; 
Cox  V.  State,  8  Texas  Crim.  App.,  254;  and  Saine  v.  State,  14  Texas 
Crim  App.,  144.  It  has  been  further  held  that  the  venue  of  an  offense 
is  a  matter  of  substance  and  not  amendable.  See  Collins  v.  State,  6 
Texas  Crim,  App.,  647;  Bobins  v.  State,  9  Texas  Crim.  App.,  666; 
Orr  V.  State,  25  Texas  Crim.  App.,  453;  Smith  v.  State,  25  Texas 
Crim.  App.,  454 ;  Lawson  v.  State,  13  Texas  Crim.  App.,  83.  The  time 
and  commission  of  an  offense  is  a  matter  of  substance  and  cannot  be 
amended.  Sanders  v.  State,  26  Texas,  119;  Drummond  v.  State, 
4  Texas  Crim.  App.,  150;  Goddard  v.  State,  14  Texas  Crim.  App., 
566 ;  Huff  v.  State,  23  Texas  Crim.  App.,  291.  See  also  Calvin  v.  State, 
25  Texas,  789.  When  the  defect  in  an  indictment  is  of  substance,  the 
indictment  is  not  amendable,  and  the  prosecution  will  be  dismissed. 
Edwards  v.  State,  10  Texas  Crim.  App.,  25. 

It  has  also  been  held  that  descriptive  averments  whether  unnecessarily 
particular  or  minute,  cannot  be  disregarded  in  proving  up  a  case.  For 
instance,  it  is  not  necessary  to  allege  the  color  of  an  animal  or  some 
particularity  about  the  animal  which  peculiarly  identifies  it;  yet,  if 
the  allegation  is  made  it  must  be  proved  or  tlie  prosecution  fails  in 
its  testimony.  This  question  of  requiring  the  State  to  prove  the  par- 
ticular unnecessary  description  is  so  familiarly  known  to  the  profession 
and  to  the  jurisprudence  that  we  deem  it  unnecessary  to  cite  authorities. 
It  was  unnecessary  in  this  case  to  have  set  out  the  particular  dates  of 
the  issue  of  the  paper  in  which  the  publication  of  the  order  of  the  com- 
missioners court  was  published,  but  the  grand  jury  having  done  so,  it 
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was  beyond  the  power  and  province  of  the  court  to  amend  the  indictment 
by  eliminating  it.  It  specified  the  particular  election,  the  result  of 
which  was  being  published,  and  the  prosecution  having  thus  elected  to 
prosecute  under  that  particular  election,  it  will  be  confined  in  its  elements 
to  such  election.  See  Massie  v.  State,  decided  at  the  present  term;  and 
Weathered  v.  State,  1  Texas  Ct.  Rep.,  655.  Had  the  indictment  alleged 
generally  that  the  publication  had  been  had  for  four  successive  weeks, 
without  specifying  the  dates  of  the  publication  and  the  year  of  the 
election,  proof  of  either  valid  election  under  the  Massie  case  would 
have  been  suflScient.  But  in  this  case,  the  State  having  specified  this 
particular  election  and  the  publication  in  the  newspaper  under  it,  the 
State  would  be  confined  to  said  election,  and  having  alleged  it  in  the 
indictment,  it  becomes  a  matter  of  substance,  descriptive  in  its  nature, 
and  could  not  be  altered  or  changed  by  the  court.  Otherwise,  we  would 
have  what  purports  to  be  an  indictment  different  entirely  from  that 
actually  preferred  by  the  grand  jury,  and  which  would  constitute  it  no 
indictment  at  all.  As  the  indictment  comes  from  the  grand  jury,  in 
matters  of  substance,  it  must  constitute  the  pleading  required  by  the 
Constitution  and  laws  of  the  State,  and  cannot  be  changed,  altered  or 
amended.  Taking  this  view  of  the  case,  it  is  unnecessary  to  go  into 
a  discussion  of  the  other  questions. 

The  judgment  is  reversed  and  the  prosecution  is  ordered  dismissed. 

Reversed  and  dismissed. 


J.  D.  Alford  v.  The  State. 

No.  4002.     Decided  February  26,  190a 

1. — ^Theft  and  Embezzlement — ^Verdict — Charge  of  Court. 

Where  upon  trial  upon  an  indictment  charging  both  theft  and  embezzlements  in 
different  counts,  the  charge  of  the  court  was  defective  in  not  submitting  to  the  jury 
the  particular  crime  upon  which  the  jury  should  find  a  verdict,  and  also  left  out  the 
punishment  which  the  jury  were  to  assess,  a  general  verdict  of  guilty  must  be 
set  aside. 

8. — Same— Evidence— Other  Crimes. 

Upon  trial  for  theft  and  embezzlement,  where  the  State  was  permitted  to  intro- 
duce testimony  with  reference  to  property  found  which  was  shown  to  have  been 
taken  at  another  time  and  place,  then  alleged  in  the  indictment,  and  no  connection 
shown  with*  the  offense  upon  trial,  the  same  was  reversible  error. 

8. — Same — ^Evidence — Other  OfTense. 

Upon  trial  for  theft  and  embezzlement  it  was  error  to  admit  testimony  with 
reference  to  articles  stolen  out  of  a  box  car,  and  which  related  to  a  separate  and 
distinct  offense. 

Appeal  from  the  County  Court  of  Dallam.  Tried  below  before  the 
Hon.  J.  P.  Inman. 

Appeal  from  a  conviction  of  theft  and  embezzlement;  penalty,  sixty 
days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 
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C.  J.  Carter,  for  appellant. — On  question  of  admission  of  testimony 
as  to  other  offenses,  cited  eases  in  opinion. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge.  This  case  must  be  reversed  for  many  reasons. 
Appellant  was  charged  in  the  county  court  of  Dallam  County  with  the 
crime  of  theft  and  embezzlement  of  property  of  the  value  of  less  than 
$50.    - 

There  were  six  counts  in  the  indictment.  The  first  and  second  counts 
charged  appellant  with  theft  jointly  with  Turner  and  Godsoe.  The 
remaining  counts  charged  embezzlement  jointly  with  those  parties. 
There  was  a  general  verdict  of  guilty,  without  specifying  the  nature 
of  the  crime  or  on  what  count  appellant  was  convicted,  the  verdict 
being:  "We  the  jury  find  the  defendant  guilty  and  assess  his  pnnish- 
ment  at  sixty  days  in  the  county  jail.^'  The  charge  of  the  court,  as 
it  appears  in  the  record,  is  quite  unusual  and  very  diflBcult  to  under- 
stand. In  the  caption  the  case  is  styled,  "The  State  of  Texas  v.  J.  D. 
Alford,  No.  361.  The  charge  of  the  court  given  in  No.  361,  in  the 
third  paragraph  thereof  is,  as  follows:  "Now,  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant  did,  in  the 
County  of  Dallam  and  State  of  Texas,  fraudulently  take  from  the 
possession  of  said  Farmer  property  to  the  value  of  less  than  $50, 
without  the  consent  of  the  said  Farmer,  as  alleged  in  the  indictment, 
then  you  will  find  him  guilty  and  assess  his  punishment  in  the  county 
jail,  and  by  fine  not  to  exceed  $500,  or  by  such  imprisonment  without 
fine."  This  charge  is  fatally  defective  in  two  respects.  First,  the 
jury  are  not  required  to  find  that  the  property  alleged  to  have  been 
stolen  was  taken  with  the  intent  to  appropriate  the  same  to  the  use 
and  benefit  of  the  person  taking;  second,  it  is  fatally  defective,  in 
that  the  punishment  or  penalty  in  the  county  jail  is  not  named  at  all, 
whether  one  day  or  one  year,  or  at  any  other  time.  There  appears 
again  in  the  charge  of  the  court  or  a  portion  of  the  charge,  what  is 
styled,  "The  State  of  Texas  v.  J.  D.  Alford,  No.  163,  in  which  the 
jury  were  instructed  that  if  they  find  the  defendant  guilty  they  will 

assess  his  punishment  at  a  fine  of  not  exceeding and  confinement 

in  the  county  jail  for  not  exceeding years,  or  by  such  imprison- 
ment without  such  fine.  And  if  they  so  find,  the  form  of  your  verdict 
will  be,  as  follows :  "We,  the  jury,  find  the  defendant,  J.  D.  Alford,  guilty 
as  charged  in  the  first  count  of  the  indictment  and  assess  his  punish- 
ment at in  the  county  jail  and  a  fine  of  $ or  if  you  should 

punish  him  only  by  imprisonment  TVe  the  jury  find  the  defendant 
guilty  and  assess  his  punishment  at in  the  county  jail."  Follow- 
ing this,  in  what  is  styled  "The  State  of  Texas  v.  J.  D.  Alford,  No.  163, 
is  another  charge  as  long  as  both  the  preceding  charges,  in  which  the 
issue  in  respect  to  embezzlement  is  submitted  to  the  jury,  which  we  deem 


Digitized  by  VjOOQ IC 


1908.]  Alford  v.  The  State.  623 

it  unnecessary  to  set  out  or  discuss.     These  errors  and  omissions  will, 
of  coui-se,  require  a  reversal  of  the  case. 

There  are,  however,  several  other  matters  which  we  think  it  worth 
while  to  notice.  On  the  trial  the  State  introduced  one  Sadler,  a 
special  agent  for  the  Rock  Island  Bailroad  Company  at  Dalhart,  who 
stated  that  when  he  arrested  appellant  and  Turner,  they  were  trying 
to  open  a  box  car.  It  is  not  claimed  or  contended  that  the  articles 
stolen  were  or  had  ever  been  in  this  box  car.  This  relates  to  a  wholly 
separate  and  distinct  offense.  He  also  testified  that  while  appellant 
and  Turner  were  in  jail  he  went  with  Mr.  Hutton  to  the  house  of  Turner, 
and  while  there  Mrs.  Turner  asked  them  **Where  is  the  wagon?"  He 
also  stated,  "We  found  some  stolen  apples  in  the  house  which  we  think 
had  been  taken  from  the  Eock  Island  cars.''  This  testimony  was  ob- 
jected to,  among  other  reasons,  because  defendant  had  already  been 
tried  and  acquitted  of  the  offense  of  burglary  of  a  railroad  car  in  the 
district  court,  and  evidence  that  he  was  breaking  the  cars  at  the  time 
of  the  arrest  was  inadmissible,  incompetent  and  tended  to  prejudice  the 
jury  against  the  defendant  in  the  case  at  bar;  and  because  further  the 
statements  of  Mrs.  Turner  were  inadmissible  because  it  was  not  shown 
that  the  defendant  Alford  was  present  when  they  were  made,  and  there 
was  no  connection  shown  between  the  apples,  if  stolen,  and  defendant. 
Both  of  these  objections  were  clearly  well  taken,  and  it  was  clearly 
erroneous  to  admit  this  testimony. 

Again,  while  E.  P.  Hutton,  sheriff  of  Dallam  County,  was  on  the 
witness  stand,  he  testified  that  after  the  arrest  of  appellant  and  Turner, 
without  warning  him,  they  told  him  and  others  where  they  had  found 
the  stolen  apples  in  the  house  of  Turner;  and  further  that  Mrs.  Turner 
asked  the  question,  "Where  is  the  wagon?"  This  testimony  was  ob- 
jected to  for  all  the  reasons  named  in  the  preceding  bill,  and  because, 
further  it  appeared  from  the  testimony  of  the  witness  Hutton  that  the 
defendant  had  not  been  warned  at  the  time  the  statements  were  made 
in  regard  to  the  whereabouts  of  the  wagon,  and  there  is  no  connection 
shown  between  the  defendant  and  the  wagon.  This  testimony  also  was 
clearly  inadmissible.  It  has  frequently  been  held  that  it  is  error  to 
introduce  evidence  of  other  fraudulent  acts  and  crimes  other  than  those 
charged  in  the  indictment  or  the  information.  See  Felsenthal  v.  State, 
30  Texas  Crim.  App.,  675,  and  Malcolmson  v.  State,  25  Texas  Crim. 
App.,  267. 

The  testimony  in  the  case  is  very  weak,  and  it  may  well  be  doubted 
whether  it  is  sufficient  to  sustain  the  judgment  of  conviction.  It  is 
evident  that  the  admission  of  this  improper  testimony  was  highly  preju- 
dicial to  appellant,  and  if  the  case  is  to  be  tried  again,  it  should  be 
excluded. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 
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W.  L.  Johnson  v.  The  State. 

No.  3997.     Decided  February  26,  190a 

1. — Local  Option — Order  of  Commissioners  Court — Publication. 

Under  article  3391,  Revised  Statutes,  it  is  not  i*equired  that  the  order  of  the 
commissioners  court  declaring  the  result  of  the  election,  etc.,  shall  provide  that  the 
newspaper  shall  be  selected  by  the  county  judge  for  the  publication  of  the  order 
declaring  the  result  of  the  election ;  that  is  made  his  duty  by  law,  independent  of 
any  such  direction  or  order  by  said  court. 

2. — Same — Publication — Certificate  of  Connty  Jndge. 

The  fact  that  the  county  judge  certifies  that  publication  was  made,  in  the 
absence  of  anything  to  the  contrary,  will  be  sufficient  proof  that  the  same  was 
made  in  a  newspaper  selected  by  him,  and  under  his  direction. 

8. — Same--Charge  of  Court — ^Local  Option  in  Force. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  orders  of  the  com- 
missioners court  and  the  certificate  of  publication  of  the  county  judge  were  ad- 
mitted in  evidence  without  objection,  it  will  be  presumed  that  the  method  of  making 
such  proof  was  legal,  and  the  ,court  was  justified  to  instruct  the  jury  that  local 
option  was  in  force  in  the  county  at  the  time  of  the  offense  charged. 

Appeal  from  the  County  Court  of  Nolan.  Tried  below  before  the 
Hon.  J.  J.  Ford. 

Appeal  from  a  conviction  of  the  violation  of  the  local  option  law; 
penalty,  a  fine  of  $100  and  fifty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

C  P.  Woodruff,  for  appellant. — Chenowith  v.  State,  50  Texas  Crim. 
Rep.,  238;  16  Texas  Ct.  Eep.,  696;  Dreschil  v.  State,  35  Texas  Crim. 
Eep.,  o?7. 

F.  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

RAMSEY,  Judge. — Appellant  was  convicted  in  the  county  court  of 
Nolan  County  on  a  charge  of  selling  intoxicating  liquors  in  violation 
of  the  local  option  law. 

No  motion  for  a  new  trial  was  made  in  the  court  below,  and  the 
grounds  relied  upon  in  this  court  for  reversal  are  claimed  to  be  funda- 
mental in  their  character.  As  we  understand,  two  questions  are  raised, 
which  at  last,  merely  call  in  question  the  correctness  of  the  charge  of 
the  trial  court  in  instructing  the  jury  that  local  option  was  in  effect 
in  Nolan  County  at  the  date  of  the  alleged  sale.  In  order  to  pass  on 
this  question  intelligently,  reference  must  be  had  to  the  record  as  same 
appears  in  the  statement  of  facts,  showing  the  preliminary  steps  taken 
to  put  local  option  into  effect  in  that  county.  These  records  we  have 
carefully  examined ;  and  find  first,  an  order  of  the  commissioners  court 
of  that  county  providing  for  an  election  to  be  held  to  determine  whether 
or  not  the  sale  of  intoxicating  liquors  should  be  prohibited  in  Nolan 
County;  second,  an  order  declaring  the  result  of  such  election  and  pro- 
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hibitiDg  the  sale  of  intoxicating  liquors  within  the  limits  of  said  county. 
This  order  of  the  commissioners  court  further  provides,  that  same  should 
be  published  for  four  successive  weeks  in  some  newspaper,  published 
in  said  Nolan  County,  Texas;  and  provides  further  that,  if  no  news- 
paper is  published  in  said  county,  then  the  county  judge  shall  cause 
publication  of  said  order  to  be  made  by  posting  as  required  by  law. 
The  following  certificate  was  introduced:  "I,  A.  B.  Yantis,  County 
Judge  of  Nolan  County,  Texas,  do  hereby  certify  that  the  last  above 
order  as  appears  on  pages  327  and  328  of  this  volume.  No.  4,  Minutes 
of  commissioners  court  of  Nolan  County,  Texas,  was  duly  published  for 
four  consecutive  weeks  in  the  Weekly  Review,  a  newspaper  published 
in  Nolan  County,  Texas.  That  said  publication  was  made  on  the  fol- 
lowing dates,  to  wit:  March  23,  1905;  March  30,  1905;  April  6,  1905, 
and  April  13,  1905,  respectively.  Witness  my  hand  and  seal  of  office, 
this  21st  day  of  April,  1905. 

(Seal)  A.  B.  Yantis,  County  Judge. 

Nolan  County,  Texas. 

Article  3391  of  the  Revised  Statutes  provides,  as  follows:  "The 
order  of  court  declaring  the  result  and  prohibiting  the  sale  of  such 
liquors  shall  be  published  for  four  successive  weeks  in  some  newspaper 
published  in  the  county,  wherein  such  election  has  been  held,  which 
newspaper  shall  be  selected  by  the  county  judge  for  that  purpose.  If 
there  be  no  newspaper  published  in  the  county,  then  the  county  judge 
shall  cause  publication  to  be  made  by  posting  copies  of  said  order  at 
three  public  places  within  the  prescribed  limits  for  the  aforesaid  length 
of  time.  The  fact  of  publication  in  either  mode  shall  be  entered  by  the 
county  judge  on  the  minutes  of  the  commissioners  court.  And  entry 
thus  made,  or  a  copy  thereof  certified  under  the  hand  and  seal  of  the 
clerk  of  the  county  court  shall  be  held  sufficient  prima  facie  evidence  of 
such  fact  of  publication.^'  It  will  be  noted  from  the  foregoing  statute 
that  it  is  not  required  that  the  order  of  the  conmiissioners  court  shall 
require  or  provide  that  the  newspaper  shall  be  selected  by  the  county 
judge;  that  is  made  his  duty  by  law  independent  of  any  such  direction 
or  order  by  said  court.  It  was  not,  therefore,  necessary  or  required 
that  the  order  of  the  commissioners  court  in  this  case  should  so  direct. 
The  fact  that  the  county  judge  certifies  that  such  publication  was  made, 
in  the  absence  of  anything  to  the  contrary,  will  be  sufficient  proof  that 
same  was  made  in  a  newspaper  selected  by  him  and  under  his  direction. 
There  was  no  objection  made  in  the  court  below  that  formal  proof  of 
these  orders  were  not  sufficiently  made.  Their  due  authentication  in 
the  absence  of  objection  to  the  contrary  is  to  be  presumed.  We  find 
the  prders  of  the  commissioners  court  and  the  certificate  of  publication 
of  the  county  judge  in  the  record  admitted  without  objection.  We 
must,  therefore,  presume  and  do  assume  that  the  legal  method  of  mak- 
ing such  proof  was  followed.  We  hold,  as  presented  to  us,  that  the 
court  was  justified,  and  that  it  was  his  duty  to  instruct  the  jury  that 
Vol.  52  Crim.— iO 
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local  option  was  in  force  at  the  time  of  the  offense  charged  in  Nolan 
County. 

There  being  no  other  error  raised,  and  holding  as  we  do  against  the 
contention  of  appellant,  it  follows  that  the  judgment  of  the  court  be- 
low must  be  affirmed,  and  it  is  accordingly  so  ordered. 

Affirmed. 


William  Goodsoe  v.  The  State. 

No.  40G2.     Decided  February  26,  190a 

1. — ^Embezilement — Charge  of  Court — Definition  of  Offense. 

Where  defendant  was  upon  trial  for  embezzlement,  the  court  in  his  charge 
should  have  applied  the  law  of  embezzlement  to  the  facts  in  the  case,  instead  of 
simply  giving  a  general  definition  of  the  offense. 

S. — Same--Charge  of  Conrt — Keasonahle  Doubt. 

Upon  trial  for  embezzlement,  where  the  court  charged  that  if  the  jury  should 
believe  from  the  testimony  in  the  case  that  defendant  was  not  guilty  beyond  a 
reasonable  doubt  as  charged  in  the  indictment,  to  acquit,  the  same  shifted  the 
burden  of  proof  from  the  State  to  the  defendant,  and  was  error. 

8. — Same — Eyidence— Leading  Questions. 

Upon  trial  for  theft,  the  question  by  the  State's  counsel:  "The  night  before 
did  you  see  A.  B.  T.  and  W.  G.,  and  you  knew  all  these  parties,  and  you  knew 
T.*8  little  black  horse  and  you  heard  them  make  an  appointment?"  was  leading, 
and  suggestive  of  the  answer  desired. 

Appeal  from  the  District  Court  of  Dallam.*  Tried  below  before  the 
Hon.  J.  N.  Browning. 

Appeal  from  a  conviction  of  embezzlement ;  penalty,  a  fine  of  $50  and 
sixty  days  confinement  in  the  county  jail. 

The  opinion  states  the  case. 

C.  J.  Carter  &  H.  W.  Clark,  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

DAVIDSON,  Presiding  Judge. — Tlie  indictment  contains  several 
counts,  charging  theft  and  embezzlement.  The  court  submitted  both 
phases.     The  jury  convicted  of  the  latter. 

The  charge  in  regard  to  embezzlement  is  as  general  as  the  statute,  and 
is  as  follows:  ^TTou  are  also  charged  as  to  the  law  in  this  case  relative 
to  the  charge  of  embezzlement,  that  if  any  oflBcer,  agent,  clerk,  or 
attorney-at-law  or,  in  fact,  servant  or  employee  of  any  private  person, 
copartnership  or  joint  stock  association  or  any  consignee  or  bailee  of 
money  or  property  shall  embezzle,  fraudulently  misapply  or  convert  to 
his  own  use,  without  the  consent  of  his  principal  or  employer  any  money 
or  property  of  such  principal  or  employer,  which  may  have  come  under 
his  care  by  virtue  of  his  oflBce,  agency  or  employment,  he  shall  be  pun- 
ished in  the  same  manner  as  if  he  had  committed  theft  of  such  money 
or  property."     This  is  the  only  allusion  to  the  charge  of  embezzlement 
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in  the  entire  instructions  of  the  court  to  the  jury.  Upon  another  trial, 
the  jury  should  be  instructed  in  regard  to  the  law  as  it  applies  to  the 
facts  in  the  case. 

To  the  following  portion  of  the  charge,  exception  was  reserved:  '*But 
should  you  believe  from  the  testimony  in  the  case  that  defendant  is  not 
guilty  beyond  a  reasonable  doubt  as  charged  in  the  indictment,"  etc. 
This  charge,  it  occurs  to  us,  is  wrong,  and  shifts  the  burden.  The  jury 
are  not  required  to  believe  beyond  a  reasonable  doubt  the  defendant  is 
not  guilty  in  order  to  acquit ;  if  there  is  a  reasonable  doubt  of  his  guilt, 
the  jury  should  acquit.  Such  is  the  theory  of  our  law  as  enunciated 
in  the  statute.  A  few  of  the  authorities  may  be  cited:  McMillan  v. 
State,  7  Texas  Crim.  App.,  142;  Bobertson  v.  State,  9  Texas  Crim. 
App.,  209;  Smith  v.  State,  9  Texas  Crim.  App.,  150;  Wallace  v.  State, 
9  Texas  Crim.  App.,  299 ;  Blocker  v.  State,  9  Texas  Crim.  App.,  279 ; 
Haynes  v.  State,  10  Texas  Crim.  App.,  481 ;  Dyson  v.  State,  13  Texas 
Crim.  App.,  402;  McNair  v.  State,  14  Texas  Crim.  App.,  78;  Wagner 
V.  State,  17  Texas  Crim.  App.,  554;  Brinkoeter  v.  State,  14  Texas  Crim. 
App.,  67;  Graham  v.  State,  61  S.  W.  Sep.,  714;  and  Landers  v.  State, 
63  S.  W.  Sep.,  557.     The  charge  is  erroneous  under  these  authorities. 

The  witness  Delliiiger  was  asked  and  permitted  to  answer  in  the 
affirmative  the  following  question :  "The  night  before  did  you  see  A.  B. 
Turner  and  William  Goodsoe,  and  you  knew  all  these  parties,  and  you 
knew  Turner's  little  black  horse,  and  you  heard  them  make  an  appoint- 
ment?" Exception  was  reserved  to  this,  among  other  things,  because  it 
was  leading  and  suggestive  of  the  answer.  The  testimony  is  very  weak 
in  the  case,  if  in  fact  it  be  sufficient.  The  effort  of  the  State  was 
to  show  if  possible  the  co-operation  of  the  parties  at  the  time  that  cer- 
tain linseed  oil  was  taken  from  a  certain  house  under  the  control  of 
appellant.  The  further  theory  of  the  State  was  that  Alford  and  Turner 
were  operating  with  appellant  in  the  supposed  embezzlement  of  the 
property.  This  question  and  answer  were  not  only  leading,  but  sug- 
gestive of  the  answer  desired  from  the  way  it  was  asked,  to  show  the  co- 
operation of  the  parties,  which  the  State  was  seeking  strenuously  to 
prove.  We  are  of  opinion  as  presented,  the  objection  to  this  question 
and  answer  was  well  taken.  See  Ripley  v.  State,  100  S.  W.  Eep.,  943, 
and  for  collation  of  the  authorities,  see  page  946.  Some  of  the  cases 
cited  in  support  of  this  proposition  are  as  follows:  Davis  v.  State,  43 
Texas,  189 ;  Railway  v.  Hammond,  92  Texas,  509 ;  Railway  v.  Dalwigh, 
92  Texas,  655;  Bridge  Co.  v.  Cartrett,  75  Texas,  628;  Lentz  v.  Dallas, 
96  Texas,  258;  Railway  Co.  v.  Dulein,  86  Texas,  450;  Able  v.  Sparks, 
6  Texas,  349;  Wright  v.  State,  10  Texas  Crim.  App.,  476;  Rangel  v. 
State,  22  Texas  Crim.  App.,  642 ;  and  Ashlock  v.  State,  16  Texas  Crim. 
App.,  13. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 
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J.  A.  Hangum  v.  The  Statb. 

No.  4076.     Decided  February  26.  1908. 

1. — ^Forgery — Kepresentation  .by  Attorney. 

Where  upon  appeal  from  a  conviction  of  forgery,  the  record  did  not  show  an 
objection  on  trial,  or  request  for  postponement  or  bill  of  exceptions  of  the  com- 
plaint that  appellant  was  not  represented  by  counsel;  nor  was  the  motion  for  new 
trial  setting  up  this  matter  verified  by  affidavit,  the  same  could  not  be  con- 
sidered. 

8. — Same — Consent — Sufflciency  of  Evidence. 

Where  upon  trial  for  forgery,  the  person  whose  name  was  alleged  to  have  been 
forged  swore  positively  that  the  defendant  signed  the  alleged  check  without  his 
authority  or  consent,  and  there  was  some  testimony  controverting  this  issue,  the 
matter  became  a  question  of  fact  for  the  jury,  and  the  verdict  will  not  be  dis- 
turbed. 

Appeal  from  the  District  Court  of  Howard.  Tried  below  before  the 
Hon.  James  L.  Shepherd. 

Appeal  from  a  conviction  of  forgery ;  penalty,  two  years  imprisonment 
in  the  penitentiary. 

The  opinion  states  the  case. 

No  brief  on  file  for  appellant. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  State. 

EAMSEY,  Judge. — Appellant  was  indicted  in  the  District  Court  of 
Ector  County  on  a  charge  of  forgery.  He  was  convicted  under  such 
charge,  and  his  punishment  assessed  at  two  years  confinement  in  the 
penitentiary. 

The  motion  for  a  new  trial  raises  two  questions  only:  One  of  them 
is  to  the  effect,  in  substance,  that  through  no  fault  of  his  own  he  was  at 
the  last  moment  left  without  an  attorney  to  represent  him  on  his  trial ; 
that  he  had  previously  employed  an  attorney,  but  that  he  had  failed  to 
appear  to  represent  him,  and  the  court  had  to  appoint  an  attorney,  who 
had  but  a  short  time  to  investigate  the  case  and  to  develop  the  testimony 
in  his  favor.  This  motion  also  averred  that  if  a  new  trial  was  granted 
that  appellant  verily  believed  that  he  could  secure  counsel  and  fully 
establish  his  innocence  at  another  trial  of  this  case.  The  matter  is  not 
presented  in  such  way  that  it  could  be  considered  here.  There  is  no 
objection  made  to  the  proceeding  of  the  trial ;  no  request  for  a  postpone- 
ment thereof,  nor  any  bills  of  exception  saved  covering  this  matter;  nor 
is  the  motion  for  a  new  trial  even  verified  by  the  affidavit  of  appellant. 
Clearly  under  all  the  rules  and  decisions  of  this  court  this  matter  can- 
not be  considered. 

The  next  contention  is  that  the  veridct  of  the  jury  is  contrary  to  the 
law  and  the  evidence,  in  that  the  facts  show  that  appellant  claimed  to 
have  the  authority  of  W.  W.  O^Neal  to  sign  his  name  to  the  check 
alleged  to  have  been  forged.    We  have  carefully  examined  the  state- 
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ment  of  facts,  and  from  this  statement  it  appears  by  the  testimony  of 
W.  W-  O'Neal  that  he  never  at  any  time  had  authorized  appellant  to 
sign  his  name  to  the  check  alleged  to  have  been  forged,  or  any  other 
check,  and  that  if  appellant  signed  such  check  it  was  without  his  au- 
thority or  consent.  His  testimony  is  positive  and  unequivocal.  On 
cross-examination  an  effort  was  made  to  impeach  him  by  conversations 
claimed  to  have  been  had  with  F.  A.  Judkins  and  Judge  Wilson.  Judge 
Wilson  testified  in  respect  to  this  matter,  as  follows:  "Mr.  O'Neal 
told  me  that  he  did  not  give  him  (appellant)  authority  to  sign  these 
checks,  but  if  he  had  gotten  to  Mangum  before  he  was  arrested  he  never 
would  have  been  arrested."  The  witness  Judkins  testified,  that  when 
he  first  asked  O'Neal  if  it  was  a  fact  that  he  ever  gave  appellant  per- 
mission to  sign  his  name  to  checks  or  any  papers  to  get  money,  he  first 
denied  it  and  said  he  never  had,  but  that  he  talked  to  him  a  while 
longer  and  told  him  what  appellant  said  about  it,  and  O'Neal  said  it  was 
possible  he  might  have  done  it,  but  if  he  ever  told  him  any  such  thing 
he  was  drunk,  and  that  he  did  not  remember  anything  about  it,  but 
said  he  would  not  swear  whether  he  did  or  not.  That  appellant  signed 
O'Xeal's  name  to  the  check  and  secured  money  on  the  same  was  not 
denied.  In  addition  to  this,  other  checks  on  the  same  bank  issued  by 
appellant  in  the  name  of  O'Neal  were  introduced  in  evidence.  The 
case  is  clearly  and  distinctly  a  fact  case.  No  complaint  is  made  to  the 
charge  of  the  court,  nor  is  the  same  subject  to  any  reasonable  or  fair 
criticism.  The  jury  have  found  adversely  to  appellant,  and  while  from 
the  record  his  contention  of  authority  from  O'Neal  seems  not  wholly 
without  some  warrant,  we  cannot  say  that  the  evidence  is  so  manifestly 
against  the  weight  of  the  testimony  as  that  it  ought  to  be  set  aside. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be  and 
the  same  is  in  all  things  aflSrmed. 
.  Affirmed, 


Pros  Davis  v.  The  State. 

No.  4232.     Decided  February  26,  1908. 

1. — ^Theft  From  Person — Tnry  and  Jury  Law — Tnry  Wheel — ^BlU  of  Ezceptioni. 

Where  upon  appeal  from  a  conviction  of  theft  from  the  person,  the  bill  of 
exceptions  did  not  show  that  appellant  proved  or  would  have  proved  the  facts 
stated  in  the  bill,  in  respect  to  drawing  the  jury  from  jury  wheel,  the  same  can 
not  be  considered.  Besides  the  court  shows  that  there  was  no  error  in  the  draw- 
ing of  the  jury. 
8. — Same — Evidence — ^Former  Conviction — Credihility  of  Witness. 

Where  upon  trial  for  theft  from  the  person,  the  record  showed  that  the  defend- 
ant had  not  been  out  of  the  penitentiary  more  than  three  or  four  years,  the  same 
was  not  too  remote  to  affect  his  credibility  as  a  witness. 

Appeal  from  the  Criminal  District  Court  of  Galvfeston.  Tried  below 
before  the  Hon.  J.  K.  P.  Gillaspie. 
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Appeal  from  a  conviction  of  theft  from  the  person;  penalty,  two 
years  confinement  in  the  penitentiary. 
The  opinion  states  the  case. 

Marsene  Johnson  and  Aubrey  Fuller,  for  appellant. — General  laws 
of  Texas,  1907,  chapter  139,  section  4.  On  question  of  former  convic- 
tion: Busby  V.  State,  48  Texas  Crim.  Bep.,  83,  86  S.  W.  Bep.,  1032; 
Bowers  v.  State,  71  S.  W.  Bep.,  284;  1  Greenleaf  Ev.,  16  ed.,  page  925, 
sec.  459. 

F,  J.  McCord,  Assistant  Attorney-General,  for  the  StJite. 

BBOOKS,  Judge. — Appellant  was  convicted  of  theft  from  the  person 
and  his  punishment  assessed  at  two  years  confinement  in  the  State  pen- 
itentiary. 

Bill  of  exceptions  No.  1  shows  the  following:  In  support  of  his 
motion  to  quash  the  panel  of  jurors  tendered  him  for  selection,  appel- 
lant offered  to  prove  by  the  Hon.  Edwin  Bruce,  Clerk  of  the  Criminal 
District  Court  of  Galveston  County,  Texas,  that  he  was  not  present 
when  said  names  or  any  of  them  were  drawn  from  the  jury  wheel  pro- 
vided by  law  for  that  purpose;  that  he  had  at  that  time  no  deputies. 
And,  further,  defendant,  offered  to  prove  in  this  connection  by  the 
sheriflf  of  Galveston  County,  that  said  sheriff,  on  the  second  day  of  said 
court,  and  in  the  week  in  which  defendant  was  tried,  summoned  six  of 
the  jurors  whose  names  appeared  on  the  list,  as  talesmen,  and  that  the 
names  of  said  six  persons  had  not  been  drawn  out  of  ilie  jury  wheel 
provided  by  law  for  that  purpose  by  any  person.  Whereupon  the  court 
overruled  defendant's  said  motion  to  quash  said  panel  of  jurors  and 
forced  the  defendant  to  select  the  jury  from  the  names  tendered  him. 

This  bill  has  the  following  qualification:  "The  jurors  drawn  from 
the  wheel  was  done  by  myself.  Judge  of  said  court ;  the  district  clerk  of 
Galveston  County  (J.  C.  Gengler),  and  a  deputy  sheriff  of  said  county; 
and  regularly  drawn  as  the  court  construed  the  law  to  mean.  The 
talesmen  were  summoned  by  the  sheriflf  who  had  first  been  swdm  to  do 
so,  and  in  accordance  with  law.'*  The  condition  of  this  bill,  we  hold, 
in  the  first  place,  is  defective,  in  that  it  says,  appellant  "offered  to 
prove''  an  does  not  say  he  would  have  proved  or  that  he  did  prove. 
Furthermore,  with  the  qualification  of  the  court  there  could  have  been 
no  error  in  the  ruling  complained  of.  The  bill  being  defective,  we  are 
not  called  upon  to  pass  upon  the  validity  of  the  law. 

Bill  of  exceptions  No.  2  complains  that  appellant  objected  to  the  proof 
offered  by  the  State  that  appellant  was  convicted  in  1901  of  a  felony, 
and  served  a  term  of  two  years  in  the  State  penitentiary.  The  objec- 
tion to  said  testimony  being  that  it  was  too  remote  to  effect  the  credi- 
bility of  the  witness.  This  testimony  has  been  held  by  this  court  to  be 
admissible.  If  it  had  been  ten  or  fifteen  years,  probably  appellant's 
objection  would  have  been  tenable,  but  certainly  six  years  is  not  too 
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remote.  If  the  appellant  was  convicted  in  1901,  and  stayed  there  two 
years,  then  it  is  clear  that  he  has  not  been  out  of  the  penitentiary  more 
than  three  or  four  years. 

Appellant  further  insists,  that  the  evidence  is  insufficient.  This  is 
not  correct.  The  evidence  is  ample  to  support  the  verdict,  and  the 
judgment  is  affirmed. 

Affirmed, 
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Abandonment  of  Bifflcnlty. 

Where  upon  trial  for  assault  with  intent  to  murder  the  evidence  showed  an 
altercation  between  defendant  and  prosecutor,  in  which  each  claimed  that  the 
other  was  the  aggressor;  that  thereafter  defendant  went  to  his  house,  after  the 
first  difficulty  was  settled,  and  then  the  prosecutor  went  towards  the  defendant's 
house  and  when  within  fifteen  or  twenty  feet  thereof  was  fired  upon  by  the 
defendant,  whereupon  prosecutor  dropped  his  gun  and  ran,  a  charge  of  the  court 
that  if  prosecutor  renewed  the  difficulty,  defendant's  right  of  self-defense  would 
revive,  although  he  was  the  aggressor  in  the  first  instance,  was  favorable  to 
defendant  and  not  on  the  weight  of  the  evidence.     Davis  v.  State,  198. 

Absence  of  Defendant  on  Trial. 

1.  Upon  trial  for  murder,  where  the  State  attempted  to  show  by  a  witness  who 
had  found  some  books  and  papers  in  a  place  where  defendant  had  camped, 
that  the  name  of  deceased  appeared  on  some  of  these  papers;  to  which  the  court 
sustained  an  objection  that  the  books  and  papers  themselves  were  the  best 
evidence;  whereupon  the  State's  attorney  produced  the  books  and  papers  and 
began  to  interrogate  witness  with  reference  to  them,  but  in  the  meanwhile 
the  defendant  in  charge  of  the  sherifit  had  left  the  court  room  unobserved  by 
either  court  or  counsel,  and  shortly  thereafter,  when  the  court's  attention  was 
called  to  the  incident,  the  court  immediately  instructed  the  jury  that  they  could 
not  consider  any  testimony  offered  in  defendant's  absence,  and  required  the 
State's  counsel  to  reintroduce  the  exact  testimony  he  had  introduced  in  defend- 
ant's absence;  and  there  was  no  question  as  to  the  facts  he  did  so  reintro- 
duce, to  wit,  the  name  of  deceased.  Held,  there  was  no  error  and  no  viola- 
tion of  the  constitutional  or  statutory  provisions  that  defendant  must  be  con- 
fronted by  the  witness  and  be  present  on  the  trial  of  felony.  Distinguishing 
Bell  V.  State,  32  Texas  Crim.  Rep.,  436.     Cason  v.  State,  220. 

2.  Upon  trial  for  theft  under  the  value  of  $50,  where  imprisonment  was  a  part 
of  the  punishment,  it  was  error  to  proceed  with  the  trial  of  the  case  in  defendant's 
absence;  and  this  although  defendant  appeared  after  the  State  had  introduced 
its  evidence,  and  the  court  proposed  the  reintroduction  of  the  evidence,  which 
defendant  declined.     Washington  v.  State,  323. 

Abnsiye  Langrnasre.     See  Disturbing  Peace. 

Accessories.    See  Accomplice,  1 ;  Principals,  2. 

1.  In  misdemeanors  all  particeps  criminis  before  the  fact  are  guilty  as  prin- 
cipals, and  where  the  accused  is  charged  with  being  a  principal  in  a  misdemeanor, 
and  the  evidence  shows  that  he  was  either  a  principal  or  an  accomplice,  he  would 
be  a  principal,  and  could  be  convicted  as  such.     Strong  v.  State,  133. 

2.  Upon  trial  charging  defendant  with  being  the  proprietor,  manager,  etc.,  of  a 
public  gaming  house,  a  charge  of  the  court  which  authorized  the  conviction  of 
defendant  as  an  accessory,  was  not  warranted,  by  the  law,  and  is  reversible 
error.     Id. 

3.  In  Texas  we  have  no  accessories  before  the  fact  defined  as  such,  but  they 
are  termed  under  our  law  accomplices.  An  accessory  under  the  law  of  Texas,  is 
one  who  knowing  that  an  offense  has  been  committed  conceals  the  offender,  or 
gives  him  any  other  aid  in  order  that  he  may  evade  an  arrest  or  trial  or  the  ex- 
ecution of  his  sentence,  and  therefore  can  not  be  connected  with  the  commission 
of  the  crime.     Id. 

4.  Where  upon  trial  for  burglary  there  was  evidence  that  the  State's  wit- 
nesses had  agreed  to  settle  with  defendant,  remain  quiet,  and  not  prosecute  him, 
the  same  did  not  place  them  in  the  category  of  accomplices  or  accessories  requiring 
corroboration  of  their  testimony,  and  no  charge  on  accomplice  testimony  was 
necessary.  Following  Chenault  v.  State,  46  Texas  Crim.  Rep.,  351.  Overruling 
Gatlin  v.  State,  40  Texas  Crim.  Rep.,  IIG.     Davis  v.  State,  332. 
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Accidental  KUlinir. 

See  state  of  facts  in  opinion  which  did  not  call  for  a  charge  under  articles  681 
and  682  of  the  Penal  Code  with  reference  to  excusable  homicide,  but  article  45 
with  reference  to  accidental  killing  should  have  been  given.     Miller  v.  State,  72 

Accidental  Shootlnsr.    See  Negligent  Homicide. 

Accomplice.    See  Accessories,  3;  Burglary,  6;  Charge  of  Court,  16;  Principals,  2; 
Theft  of  a  Horse. 

1.  In  Texas  we  have  no  accessories  before  the  fact  defined  as  such,  but  thej  are 
termed  under  our  law  accomplices.  An  accessory  under  the  law  of  Texas,  is  one 
who  knowing  that  an  offense  has  been  committed  conceals  the  offender,  or  gives 
him  any  other  aid  in  order  that  he  may  evade  an  arrest  or  trial  or  the  execution 
of  bis  sentence,  and  therefore  can  not  be  connected  with  the  commission  of  the 
crime.     Strong  v.  State,  133. 

2.  Where  upon  trial  for  assault  with  intent  to  murder,  a  State's  witness  tes- 
tified that  he  had  a  conversation  shortly  before  the  alleged  assault,  with  one  of 
defendant's  alleged  co-conspirators,  who  had  testified  for  the  State,  in  which  the 
latter  told  him  that  defendant  and  others  would  go  to  the  hog  pen  of  prosecutor 
and  kill  the  prosecutor's  hogs;  and  the  court  admitted  this  testimony  on  the 
ground  that  the  State  had  already  shown  a  conspiracy  between  defendant  and 
said  co-conspirator  and  others,  to  kill  prosecutor's  hogs  and  kill  any  one  who 
interfered,  and  that  this  testimony  was  the  declaration  of  a  co-conspirator  made 
before  the  crime  was  committed.  Held,  that  an  accomplice  cannot  be  corroborated 
by  his  own  statement,  and  that  the  testimony  was  not  admissible  for  that  pur- 
pose, but  might  be  admissible  as  the  statement  of  a  detective,  said  co-conspirator 
having  informed  prosecutor,  of  said  conspiracy,  before  it  was  carried  out.  Spencer 
V.  State,  289. 

3.  Where  upon  trial  for  assault  with  intent  to  murder,  the  facts  were  apparent 
from  the  evidence  that  a  State's  witness  who  testified  was  an  accomplice,  there 
was  no  error  in  the  charge  of  the  court  instructing  the  jury  that  he  was  an 
accomplice.     Id. 

4.  Where  upon  trial  for  burglary,  the  evidence  showed  that  the  watchman  who 
handed  defendant  some  of  the  property  which  the  latter  was  charged  with  having 
stolen,  had  authority  to  enter  any  part  of  the  building,  said  watchman  could  not 
be  guilty  of  burglary,  although  he  might  have  been  guilty  of  theft,  and  there  was 
no  error  in  failing  to  charge  on  accomplice  testimony.     Shelton  v.  State,  611. 

Aoqnittal  of  Codefendant. 

Where  upon  trial  for  murder  defendant  was  indicted  with  her  brother,  for  the 
same  offense,  the  latter  being  acquitted  after  the  conviction  of  defendant,  where- 
upon defendant  in  her  motion  for  new  trial  set  up  the  facts  of  the  acquittal  of 
her  codefendant  and  that  his  testimony  was  material  to  her  defense,  the  motion 
should  have  been  granted.  Following  Lyles  v.  State,  41  Texas,  172;  Glbbs  v. 
State,  30  Texas  Crim.  App.,  581.     Sanders  v.  State,  465. 

Additional  Charge  of  Court. 

There  was  no  error  in  the  court  giving  an  additional  explanatory  charge  to  the 
jury.     Walker  v.  State,  293. 

Adequate   Cause.    See  Insult  to  Female  Relatives. 

1.  Where  upon  trial  for  assault  with  intent  to  murder,  the  defendant  attempted 
to  prove  an  agreed  boundary  between  his  land  and  prosecutor's  land,  and  all 
the  antecedent  bickerings  between  the  parties  and  their  previous  agreements 
about  the  boundary  fence,  and  the  character  of  circumstances  under  which  they 
were  then  resting,  to  show  that  defendant's  mind  at  the  time  of  the  alleged 
assault  was  incapable  of  cool  reflection,  all  of  which  testimony  the  court  rejected 
over  defendant's  objection.  Held,  reversible  error,  although  the  evidence  did  not 
show  that  the  prosecutor  at  the  time  of  the  assault  made  an  effort  to  assault  the 
defendant     Roch  v.  State,  48. 

2.  Where  upon  trial  for  murder  the  evidence  showed  that  just  before  the  hom- 
icide the  defendant  became  enraged  at  the  conduct  of  deceased  for  interfering 
in  the  quarrel  between  defendant  and  his  wife,  and  that  the  environments  of  the 
parties  were  such  as  to  lead  the  defendant  to  believe  that  the  deceased  was  about 
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Adequate  Caiue — Ckintinued. 

to  secure  a  pistol,  the  court  should  have  charged  upon  the  law  of  manslaughter. 

Miller  v.  State,  72. 

Adjoumment.     See  Misconduct  of  Jury,  1. 

AdministeriniT  Oath.     See  Justice  of  Peace. 

Admission  of  State'g  Counsel. 

1.  Where  upon  trial  for  keeping  a  disorderly  house,  the  testimony  of  the  ab- 
sent witnesses  as  set  out  in  defendant's  motion  for  continuance  was  material,  and 
the  State's  counsel  in  order  to  defeat  the  motion  agreed  in  open  court  that  he 
would  admit  that  the  absent  witnesses,  if  present,  would  testify  to  the  facts  set 
out  in  the  motion,  but  would  not  agree  that  such  facts  were  true,  it  was  error 
to  overrule  the  motion  for  continuance.     Purvis  v.  State,  316. 

2.  Where  upon  trial  for  burglary  the  defendant  presented  an  application  for 
continuance  for  want  of  the  testimony  of  an  absent  witness,  and  State's  counsel 
admitted  the  truth  of  the  evidence  which  was  proposed  to  be  proved  by  the 
absent  witness,  it  was  not  permissible  for  the  State  to  subsequently  contravene 
the  truth  thereof;  however,  the  place  of  entry  (which  was  the  point  at  issue) 
being  an  unusual  one,  of  the  house  shown  to  have  been  burglarized  at  night,  it 
was  immaterial  whether  the  repair  contended  for  by  defendant  was  not  made, 
and  that  persons  could  enter  therein;  besides  defendant  received  the  minimum 
punishment,  and  the  error  was  harmless.     Davis  v.  State,  332. 

Admittinsr  Testimony  Before  Argument  wai  dosed. 

Where  upon  trial  for  murder,  it  became  an  important  question  whether  a 
certain  grip  or  suit  case  belonged  to  deceased  prior  to  the  homicide  and  was  a 
part  of  the  fruits  of  defendant's  crime,  or  whether  the  defendant  owned  said 
grip  and  bought  the  same  prior  to  the  homicide;  and  where  the  State  relied  for 
identification  of  said  grip  on  certain  ink  spots  thereon,  it  was  reversible  error 
to  exclude  testimony  offered  by  the  defense  after  argument  had  begun,  to  show 
that  said  ink  spots  got  on  said  grip  prior  to  the  homicide  while  in  defendant's 
possession,  and  that  it  was  his  property;  there  not  appearing  any  want  of  dili- 
gence on  part  of  defendant's  counsel  to  offer  this  testimony  at  an  earlier  stage 
of  the  trial.     Elsworth  v.  State,  1. 

Adnltery. 

In  a  prosecution  for  adultery  charging  defendant  with  habitual  carnal  inter- 
course without  living  together  with  the  other  party,  where  no  direct  or  pociitive 
evidence  was  adduced  that  defendant  and  her  paramour  at  any  time  had  carnal 
intercourse,  except  that  on  one  occasion  such  intercourse  may  have  possibly  oc- 
curred, the  same  was  insuflScient  to  sustain  a  conviction.  Following  Boswell  v. 
State,  47  Texas  Grim.  Rep.,  47;  12  Texas  Ct.  Rep.,  558;  Hilton  v.  State,  41 
Texas  Grim.  Rep.,  190.     Sadler  v.  State,  439. 

Affldavits.    See  Substitution  of  Liost  Papers. 

Agency. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence  showed 
that  defendant  sold  the  intoxicating  liquor  through  another,  there  was  no  error 
in  the  charge  of  the  court;  that  if  defendant  caused  to  be  sold  through  another 
as  his  agent,  intoxicating  liquor,  etc,  he  would  be  guilty;  and  this,  although 
defendant  may  have  been  absent  at  the  time  of  the  sale.    Roberts  v.  State,  355. 

Aggrayated  Assanlt.  See  Assault  with  Intent  to  Murder,  4;  Gharge  of  Gourt,  21, 
31;  Deadly  Weapon,  3;  Declaration  and  Acts  of  Third  Party,  5;  Habeas 
Gorpus,  1:   Indecent  Familiarity,  Insult  to  Female  Relatives,  4;   Presump- 
tion of  Innocence;  Verdict,  2. 
1.    Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed 
that  the  prosecutor  was  the  aggressor  and  made  a  demonstration  against  defend- 
ant, who  was  on  his  own  farm  protecting  his  interests,  although  prosecutor  ex- 
hibited no  weapon,  the  court  should  have  charged  on  aggravated  assault    Floyd 
V.  State,  103. 
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Aggrayated  Assault — Continued. 

2.  Where  upon  trial  for  burglary  with  intent  to  commit  rape,  the  evidence 
showed  that  the  party  who  went  into  the  house  was  frightened  away  as  soon  as 
he  was  discovered  in  the  house,  and  touched  prosecutrix,  etc.,  at  night,  the  court 
should  have  charged  on  the  law  of  aggravated  assault     Ballentine  v.  State,  3GD. 

3.  Where  upon  trial  for  aggravated  assault  the  evidence  showed  that  the 
weapon  used  was  an  ax  which  defendant  held  in  his  hand,  saying  he  would  drive 
it  through  prosecutor;  that  there  was  a  wire  fence  between  the  parties;  that 
defendant  was  never  nearer  to  prosecutor  than  eight  or  ten  feet;  that  defendant 
never  struck  with  the  ax,  the  same  did  not  show  an  immediate  purpose  to  do  any 
violence  to  prosecutor,  and  did  not  support  a  simple  or  an  aggravated  assault. 
Bush  V.  State,  398. 

4.  See  opinion  for  facts  from  which  it  may  be  fairly  assumed  that  defendant 
was  under  the  impression  that  he  was  assaulting  a  person  who  had  just  assaulted 
him  and  whom  he  took  for  the  party  injured,  whereupon  the  jury  found  defendant 
guilty  of  aggravated  assault     Barnes  v.  State,  407. 

5.  Where  upon  trial  for  aggravated  assault,  based  upon  an  allegation  of  serious 
bodily  injury,  where  the  evidence  showed  that  prosecutor  and  defendant  engaged 
in  a  fight,  in  which  defendant  kicked  prosecutor  on  the  back  of  the  head,  and 
also  on  the  nose,  etc.,  and  that  the  prosecutor  was  laid  up  two  or  three  days 
only  and  was  entirely  well  in  eight  or  nine  days,  etc.,  the  same  was  insufScient  to 
sustain  a  conviction  for  aggravated  assault,  on  the  ground  alleged  in  the  infor- 
mation.    Head  v.  State,  48a 

6.  Where  upon  trial  for  assault  with  intent  to  commit  rape,  the  evidence 
showed  for  the  State  that  the  defendant  desisted  in  his  eiforts  to  have  carnal 
intercourse ;  and  the  testimony  for  the  defense  showed  that  it  was  not  the  purpose 
of  defendant  to  have  carnal  intercourse  with  prosecutrix  but  that  be  was  attempt- 
ing to  take  a  ring  away  from  her,  it  was  error  to  limit  a  charge  on  aggravated 
assault  to  defendant's  intent  to  have  sexual  intercourse  with  prosecutrix,  and  the 
court  should  have  charged  if  the  assault  was  made,  to  obtain  the  ring,  that  such 
would  constitute  aggravated  assault     Freeman  v.  State,  500. 

7.  Where  upon  trial  for  aggravated  assault  the  court  charged  the  jury  that  de- 
fendant was  charged  with  an  aggravated  assault  and  battery,  and  in  submitting 
the  case  and  applying  the  law  to  the  facts  the  word  battery  was  omitted,  there  was 
no  error.     Sample  v.  State,  505. 

8.  Where  upon  trial  for  aggravated  assault  the  evidence  showed  that  the  de- 
fendant and  the  prosecutrix  w^ith  other  parties  were  engaged  in  a  fight  and  that 
defendant  simply  pushed  her  off  in  order  to  get  rid  of  her,  without  intending  to 
injure  her,  the  court  should  have  submitted  a  proper  charge  on  this  phase  of  the 
case;  a  special  instruction  having  been  requested.     Vanhouser  v.  State,  572. 

Agreement  of  Counsel. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  showed  an 
agreement  by  which  defendant  had  waived  the  reading  of  certain  orders  of  the 
commissioners  court,  etc.,  with  reference  to  the  local  option  election  being  valid, 
and  agreed  that  the  same  should  be  regarded  as  introduced  in  evidence  without 
reading  them  with  certain  objections  that  he  might  make  to  them,  there  was  no 
error  in  the  court's  refusal  of  defendant's  special  instruction  that  the  State  had 
failed  to  introduce  in  evidence  any  testimony  to  show  that  local  option  was  in 
force,  and  to  acquit  defendant.     Starnes  v.  State,  403. 

Alibi.  See  Charge  of  Court,  11 ;  Cross-examination,  2. 

1.  Where  upon  trial  for  murder 'the  court  gave  a  charge  on  alibi  but  did  not 
attempt  to  define  the  technical  terms  of  the  term  alibi,  the  same  was  sufficient; 
although  the  special  charge  submitted  by  the  defendant  has  been  approved  by 
this  court.  It  is  the  better  practice  not  to  attempt  to  define  technical  terms. 
Tinsley  v.  State,  91. 

2.  Where  upon  trial  for  burglary  the  defendant  was  charged  as  an  accomplice, 
the  evidence  showed  that  he  was  at  a  different  place,  some  three  or  four  miles 
from  the  scene  of  the  alleged  burglary,  about  the  time  the  said  burglary  is 
alleged  to  have  been  committed,  and  the  only  testimony  was  the  uncorroborated 
statement  of  two  accomplices,  the  evidence  is  insufficient  to  sustain  the  conviction. 
HaU  V.  State,  250. 


Digitized  by  VjOOQ  IC 


Index.  637 

Alibi— Continued. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court's  charge 
defined  an  alibi,  and  instructed  the  jury,  that  if  they  had  a  reasonable  doubt  as 
to  defendant's  presence  at  the  time  and  place  of  the  commission  of  the  offense, 
to  find  him  not  guilty,  there  was  no  error.     Benge  v.  State,  3G1. 

4.  Wherever  the  question  of  alibi  is  the  defensive  theory  and  that  relied  upon 
by  the  accused,  and  a  charge  is  not  given  in  a  felony  case  and  exception  is  reserved 
to  the  failure  of  the  court  to  give  this  charge,  the  case  will  be  reversed.  Follow- 
ing Anderson  v.  State,  34  Texas  Crim.  Rep.,  546.     Ballentine  v.  State,  369. 

5.  It  is  the  rule  in  this  State  that  if  the  only  defense  is  an  alibi,  the  trial  court 
should  charge  the  law  relating  thereto;  and  if  an  appropriate  charge  upon  the 
subject  has  been  requested  and  refused,  or  an  exception  has  been  reserved  be> 
cause  of  this  omission  the  judgment  will  be  reversed.  Following  Ayres  v.  State, 
21  Texas  Grim.  App.,  3d9.     Id. 

6.  Where  alibi  is  interposed  as  a  defense,  and  there  is  evidence  supporting  the 
same,  it  is  error  for  the  court  to  refuse  to  instruct  on  this  issue.  Following 
Tittle  V.  State,  35  Texas  Crim.  Rep.,  96.     Id. 

7.  Where  upon  trial  for  robbery  there  was  no  affirmative  testimony  on  the  part 
of  defendant  tending  to  prove  an  alibi,  but  the  State  w^as  only  able  to  show  his 
presence  at  the  commission  of  the  crime,  circumstantially,  and  the  tendency  of 
defendant's  testimony  was  to  put  himself  elsewhere,  the  court  was  authorized  to 
charge  on  alibi,  and  there  was  no  error.     Tabor  v.  State,  387. 

8.  Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed 
that  when  the  prosecutrix  was  struck  with  a  knife  or  other  sharp  instrument 
while  she  was  in  or  about  a  street  car,  and  the  defendant  testified  that  he  was 
within  some  twenty-five  or  thirty  feet  from  where  the  assault  occurred  and  did  not 
commit  the  assault,  nor  see  it,  the  issue  of  alibi  was  raised  thereby,  and  the  court 
correctly  charged  thereon.     Colbert  v.  State,  486. 

Allusion  to  Defendant's  Fallnre  to  Testify.    See  Bill  of  Exceptions,  8. 

1.  Where  upon  trial  for  murder,  the  mother  of  deceased  had  testified  that  the 
defendant  had  declared  to  her  and  her  deceased  daughter  that  if  the  matter 
got  into  court  (referring  to  himself  and  deceased),  there  would  be  some  dead 
people  lying  around  there;  and  it  w^as  not  clear  from  the  defendant's  bill  of 
exceptions,  or  the  explanation  of  the  court  that  this  statement  was  made  by 
defendant  to  the  witness  and  deceased  alone,  but  that  other  parties  were  present, 
there  was  no  error  in  the  State's  counsel's  argument  in  commenting  on  this  state- 

'  ment,  and  that  it  was  not  denied  or  controverted;  as  the  ruling  of  the  court  will 
be  presumed  to  be  correct.     Reinhard  v.  State,  59. 

2.  Where  upon  trial  for  murder  the  defendant's  counsel  excepted  to  the  argu- 
ment of  State's  counsel  to  the  effect  that  defendant  remained  silent  and  relied  on 
his  witness  that  the  killing  was  accidental,  and  there  arose  a  difference  of  opinion 
between  the  court  and  counsel  as  to  the  language  used  by  State's  counsel,  and 
the  court  refused  to  give  defendant  his  bill  of  exceptions,  whereupon  defendant's 
counsel  prepared  a  bill  of  exceptions  by  bystanders,  which  bore  out  his  conten- 
tion, the  same  will  be  considered  on  appeal,  and  the  language  of  State's  counsel 
being  an  allusion  to  the  defendant's  failure  to  testify,  the  same  was  reversible 
error.     Vaden  v.  State,  299. 

Allusion  to  Former  Conviction. 

1.  Upon  trial  for  rape  where  it  appeared  on  motion  for  new  trial,  that  the 
discussion  among  the  jurors  with  reference  to  defendant's  former  conviction  was 
only  incidental  and  inured  to  the  benefit  of  defendant,  there  was  no  error.  Smith 
V.  State,  344. 

2.  The  true  rule  is  that  where,  as  in  this  case,  the  testimony  supports  the  ver- 
dict, and  the  charge  of  the  court  properly  submits  the  case  to  the  jury,  that  a  ver- 
dict ought  not  to  be  set  aside  for  every  incidental  and  casual  mention  of  a  former 
trial  or  a  former  conviction,  and  that  in  no  case  should  it  be  set  aside  in  a  case 
tried  according  to  law  where  the  conviction  is  supported  by  the  testimony,  unless 
in  the  light  of  all  the  circumstances  such  reference  might  have  prejudiced  the 
defendant.     Id. 

3.  Where  upon  trial  for  murder  there  was  evidence  of  a  former  trial,  and  it 
also  appeared  that  some  of  the  jurors  knew  of  a  former  conviction,  but  it  did 
not  appear  that  any  discussion  was  had  of  this  matter  in  the  jury  room,  and  the 
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most  that  could  be  said  was  that  it  was  casually  referred  to ;  and  it  did  not 
that  such  reference  had  made  any  impression  on  any  member  of  the  jury,  there 
was  no  such  misconduct  under  article  823,  Code  Criminal  Procedure,  prohibiting 
an  allusion  to  a  former  conviction  which  constituted  reversible  error.  Following 
Baines  v.  State,  43  Texas  Crim.  Rep.,  490;  66  S.  W.  Rep.,  847;  Gaines  v.  State, 
8  Texas  Ct.  Rep.,  616.  Distinguishing  Horn  v.  State,  50  Texas  Crim.  Rep.,  404; 
17  Texas  Ct.  Rep.,  271.     Moore  v.  State,  33a 

Amendment.    See  Complaint;  Indictment,  17;  Verdict,  1« 
Amendment  of  Law.    See  Practice  on  Appeal,  9. 

Animus  of  Witness. 

1.  On  trial  for  murder  there  was  no  error  in  showing  the  animus  of  one  of 
the  defendant's  witnesses  against  the  prosecution  by  his  declaration  to  another 
State's  witness  to  help  him,  defendant's  witness,  to  send  one  of  the  State's  wit- 
nesses to  the  penitentiary.     Sue  v.  State,  122. 

2.  Where  upon  trial  for  murder  the  evidence  showed  that  there  was  ill-feeling  be- 
tween the  State's  witness  and  defendant,  there  was  no  error  in  excluding  testi- 
mony that  said  witness  bad  contributed  to  a  fund  used  for  the  prosecution.  Jay 
V.  State,  567. 

Apparent  Banger.     See  Charge  of  Court,  13. 

Where  upon  trial  for  murder,  the  court  charged  correctly  on  the  appearance  of 
danger,  there  was  no  error  in  refusing  defendant's  special  instruction  on  this 
isMue.     Moore  v.  State,  336. 

Appeal  Bond. 

An  appeal  bond  in  an  appeal  from  the  justice  to  the  county  court  which  was 
conditioned  that  defendant  would  well  and  truly  make  his  appearance,  etc.,  and 
there  remain  from  day  to  day  and  term  to  term  and  answer  in  said  cause  on  trial 
in  said  court,  instead  of  following  article  889,  Code  Criminal  Procedure,  that  he 
would  prosecute  his  appeal  with  effect,  etc.,  was  fatally  defective.  Bun  ton  t. 
State,  61& 

Appeal  from  Justiee  to  County  Court.     See  Appeal  Bond. 

Application  for  Continuance.    See  Practice  on  Appeal. 

Appointment  of  Counsel. 

In  a  capital  case  the  law  requires  that  the  court  appoint  counsel  for  defend- 
ant, and  where  upon  trial  for  rape  the  court  excused  one  of  the  counsel  he  had 
previously  appointed  to  represent  the  defendant  for  sufficient  reasons,  and  ap- 
pointed another  attorney  to  assist  one  of  the  two  he  had  originally  appointed,  and 
the  record  showed  that  the  defendant  was  ably  represented,  there  was  no  error. 
Brown  v.  State,  267. 

Argument  of  Counsel.  See  Allusions  to  Defendant's  Failure  to  Testify;  Attorney 
and  Client ;  Bill  of  Exceptions ;  Defendant's  Failure  to  Testify ;  Withdrawal 
of  Illegal  Argument. 

1.  Where  upon  trial  for  murder  the  argument  of  State's  counsel  was  a  legiti- 
mate deduction  from  the  evidence,  there  was  no  error.     Sue  v.  State,  122. 

2.  See  opinion  for  comment  of  the  court  in  advising  counsel  of  keeping  strictly 
within  the  record  in  their  argument  before  the  jury.     Strong  v.  State,  133. 

3.  Where  upon  trial  for  burglary  the  argument  of  counsel  was  based  on  the 
evidence,  and  besides  was  not  of  that  serious  nature  to  have  been  injurious  to  the 
rights  of  defendant,  after  it  was  withdrawn  by  an  instruction  of  the  court,  there 
was  no  error.     Wilson  v.  State,  173. 

4.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  counsel 
in  his  closing  argument  stated  that  he  would  believe  the  negro  State's  witness 
before  he  would  believe  a  man  like  the  defendant,  who  had  time  and  again  paid 
the  penalty  for  violating  the  local  option  law,  and  who  went  around  over  the 
country  manifestly  without  any  principle,  bootlegging  whisky  in  open  violation 
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of  the  local  option  law,  and  that  he  wanted  the  jury  to  convict  the  defendant 
on  the  evidence  in  the  case,  and  there  was  no  such  testimony  in  the  case.  Held, 
reversible  error,  although  the  court  instructed  the  jury  not  to  consider  such  re- 
marks.    McKinley  v.  State,  182. 

5.  Where  upon  trial  for  murder,  defendant's  counsel  in  discussing  the  evidence 
drew  his  conclusions  that  another  party  than  defendant  might  have  been  with 
the  deceased  on  the  night  of  the  homicide,  saying  that  from  this  the  rumor  had 
gotten  out  that  a  man  and  woman  had  been  killed,  when  he  was  interrupted  by 
State's  counsel  who  said  that  as  a  matter  of  fact  there  was  a  negro  man  killed 
in  the  city  that  night  in  another  place.  Held,  reversible  error.  Garrett  v. 
State,  255. 

6.  Upon  trial  for  murder  there  was  no  error  in  State's  counsel's  closing  argu- 
ment in  referring  to  the  fact  that  defendant  while  on  the  witness  stand  had 
laughed ;  this  being  a  fact.     Moore  v.  State,  336. 

7.  On  trial  for  murder  there  was  no  error  in  the  court's  charge  with  respect  to 
the  argument  of  State's  counsel,  based  on  the  failure  of  defendant  to  place  his 
wife  on  the  witness  stand.     Id. 

8.  Where  upon  trial  for  robbery  it  appeared  that  at  the  time  defendant  was 
arrested,  certain  grips  belonging  to  him  were  surrendered  by  his  landlady  to  his 
attorney  in  defendant's  absence,  and  the  State  was  not  able  to  show  by  direct 
evidence  that  defendant  directed  his  attorney  to  get  these  grips,  but  identified  them 
as  those  belonging  to  defendant,  which  he  had  left  with  his  landlady.  Held,  there 
was  no  error  in  admitting  this  testimony  and  permitting  State's  counsel  in  his 
argument  to  refer  to  the  grips  and  the  fact  that  he  was  not  able  to  show  the 
contents  thereof;  and  this,  even  if  it  be  conceded  that  defendant's  attorney  uiiider 
his  privilege  as  such,  could  refuse  to  disclose  the  contents  of  said  grips.  Following 
Mercer  v.  State,  17  Texas  Crim.  App.,  452;  Armstrong  v.  State,  34  Texas  Crim. 
Rep.,  248.     Tabor  v.  State,  387. 

9.  Upon  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in  the 
State's  counsel's  argument  that  it  was  the  intention  of  the  Legislature  in  grading 
this  offense  that  such  violations  as  the  one  at  bar  should  be  punished  with  the 
highest  penalty,  and  that  in  a  case  of  this  kind  where  parties  persisted  in  using 
subterfuges  and  trampling  the  law  under  foot,  the  Legislature  and  the  people 
intended  that  the  jury  should  award  the  highest  punishment ;  as  such  was  a  legal 
deduction  from  the  facts  in  the  case;  besides  the  court's  charge  that  the  jury  dis- 
regard the  argument,  cured  any  possible  error.     Starnes  y.  State,  403. 

10.  Where  upon  appeal  from  a  conviction  of  violating  the  local  option  law,  the 
bill  of  exceptions  disclosing  the  objection  to  the  argument  of  State's  counsel  was 
neither  signed  nor  approved  by  the  trial  judge  it  could  not  be  considered.  Wil- 
liams y.  State,  430. 

11.  Where  upon  trial  for  murder  the  argument  of  counsel  was  not  of  snch 
character  as  to  authorize  reversal,  there  was  no  error.     Jay  v.  State,  567. 

Arrest.     See  Charge  of  Court,  17;  Confessions. 

1.  Upon  trial  for  murder  where  the  evidence  showed  that  deceased  was  an 
officer  and  according  to  the  State's  theory  had  arrested  the  defendant  either 
for  disturbing  the  peace  or  carrying  a  pistol,  without  warrant,  on  information 
received  from  other  officers  of  the  law,  there  was  no  error  in  permitting  such 
other  officers  to  testify  to  these  facts,  and  that  they  had  so  informed  the  de- 
ceased, and  that  the  latter  was  to  make  the  arrest  upon  such  information;  such 
conversation  among  the  officers  out  of  the  presence  of  defendant  does  not  come 
within  the  rule  of  excluding  declarations  of  third  parties  in  the  absence  of  the 
accused,  and  was  admissible.     Earles  v.  State,  140. 

2.  Where  upon  trial  for  theft,  the  State  placed  the  officer  who  arrested  the 
defendant  on  the  witness  stand,  who  testified  to  certain  confessions  by  defendant; 
that  the  officer  believed  that  the  defendant  knew  he  was  a  peace  officer  when  he 
awoke  defendant ;  that  he  did  not  warn  him :  that  the  officer  had  a  warrant  for 
his  arrest  on  this  charge,  and  that  he  immediately  arrested  defendant  on  this 
charge,  but  that  defendant's  statement  was  made  before  his  arrest.  Held  that 
the  defendant  was  under  arrest,  and  the  confession  without  warning  was  inadmis- 
sible.   Jones  v.  State,  206. 
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Upon  trial  for  unlawfully  carrying  a  pistol,  the  question  of  improperly  trans- 
ferring the  case  from  the  district  court  to  the  county  court,  could  not  be  raised 
in  a  motion  in  arrest  of  judgment,  but  should  have  been  presented  at  the  time 
defendant  announced  ready  for  trial.  Following  Bonner  v.  State,  38  Texas  Crim. 
Rep.,  599;  44  S.  W.  Rep.,  172.     Banks  v.  State,  107. 

Arrest  Without  Warrant. 

Where  upon  trial  for  murder  the  evidence  showed  that  defendant  killed  de- 
ceased after  being  arrested  by  him  for  unlawfully  carrying  a  pistol,  there  was 
no  error  in  the  refusal  of  the  court  to  strike  out  and  exclude  all  the  testimony 
in  support  of  the  State's  theory  that  the  deceased  arrested  defendant  for  unlaw- 
fully carrying  a  pistol,  because  the  testimony  did  not  show  that  deceased  so  in- 
formed the  defendant  at  the  time  of  his  arrest;  besides  the  verdict  being  for 
manslaughter  shows  in  itself  that  the  jury  did  not  believe  that  the  arrest  was 
legal,  and  there  was  no  error.     Earles  v.  State,  140. 

Arson. 

Extraneous  crimes  are  not  admissible,  even  under  the  exception  to  the  rule, 
unless  the  testimony  comes  within  one  of  the  exceptions  and  this  to  connect  the 
defendant  with  the  crime  for  which  he  is  being  tried.  The  fact  that  other  houses 
may  have  been  burned,  and  defendant  may  have  participated  in  them  does  not  :>f 
itself  connect  him  with  the  arson  charged  in  the  indictment.     Smith  v.  State,  80. 

Assault  With  Intent  to  Hurder.  See  Abandonment  of  Difficulty;  Accomplice, 
2,  3;  Adequate  Cause,  1;  Alibi,  8;  Charge  of  Court,  19,  25;  Continuance,  10; 
Deadly  Weapon,  4,  5;  Declaration  and  Acts  of  Third  Party,  7,  9;  Husband 
and  W^ife,  2;  Insult  to  Female  Relatives,  4;  Reputation  of  Defendant:  Self- 
Defense,  1,  2;  Special  Intent  to  Kill;  Substitution  of  Indictment. 

1.  WTiere  upon  trial  for  assault  w^ith  intent  to  murder,  the  evidence  showed 
that  the  difficulty  between  the  parties  grew  out  of  a  dispute  over  their  respective 
rights  in  a  certain  cotton  crop  that  was  cultivated  by  the  injured  party  on 
defendant's  farm,  and  that  the  former  was  the  aggressor  in  the  difficulty,  and 
made  a  demonstration  as  he  started  toward  the  defendant,  whereupon  defendant 
shot  at  him ;  it  was  error  on  the  part  of  the  court  to  charge  the  jury  that  de- 
defendant  must  use  all  other  means  in  the  protection  of  his  person  against  an  un- 
lawful attack  to  prevent  injury  upon  him,  and  that  the  assault  must  take  place 
where  the  person  making  the  attack  was  in  the  very  act  of  making  it  Floyd  ▼. 
State,  103. 

2.  Where  upon  trial  for  assault  with  intent  to  murder,  the  court  correctly 
charged  the  law  of  the  case,  the  contention  of  a  juror  that  he  had  been  misled 
as  ta  the  law  by  a  misstatement  of  the  State's  attorney  was  untenable,  and  there 
was  no  error.     Davis  V.  State,  149. 

3.  Where  upon  trial  for  assault  with  intent  to  murder,  the  court  charged  on 
the  issue  of  self-defense  that  defendant  was  justified  in  using  all  the  necessary 
and  reasonable  force  to  protect  himself  but  no  more  than  the  circumstances  reason- 
ably indicated  to  him  at  the  time  to  be  then  necressary,  and  in  a  subsequent  por- 
tion of  the  charge  gave  a  full  and  complete  presentation  of  every  reasonable 
phase  of  self-defense  presented  by  the  evidence,  there  was  no  error.  Davis  ▼, 
State,  198. 

4.  Where  upon  trial  for  an  assault  with  intent  to  murder,  the  evidence  showed 
that  the  prosecutrix  was  stricken  by  a  murderous  blow  inflicting  a  serious  wound, 
and  defendant  denied  having  committed  the  offense,  the  issue  of  aggravated  assault 
was  not  raised  by  the  evidence,  and  no  charge  thereon  was  necessary.  Colbert  v. 
State,  48a 

Assault  With  Intent  to  Kape.    See  Continuance,  5,  11. 

1.  Upon  trial  for  an  assault  with  intent  to  commit  rape  the  evidence  must 
show  a  specific  intent  to  rape,  and  in  a  case  where  force  is  alleged,  must  go  be- 
yond the  mere  possibility  of  such  intent ;  and  where  the  only  force  used  by  the 
accused  was  simply  to  place  his  hand  upon  the  calf  of  prosecutrix'  leg,  at  night, 
she  being  in  bed  in  a  room  with  her  little  sister,  and  three  younger  brothers,  in 
another  bed  in  the  same  room,  with  an  open  door-way  into  the  room  where  her 
parents  were  within  ten  feet  of  her,  such  assault,  if  it  was  an  assault,  could  not 
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reasonably  be  supposed  sufficient  to  overcome  resistance.  See  opinion  for  facts 
stated  not  sufficient  to  authorize  a  conviction  of  assault  with  intent  to  commit 
rape  by  force.    Cotton  v.  State,  55. 

2.  Where  upon  trial  for  assault  with  intent  to  rape  the  evidence  failed  to  show 
an  assault  with  a  specific  intent  to  commit  the  crime  of  rape,  or  such  as  might 
reasonably  be  supposed  sufficient  to  overcome  offered  resistance,  taking  into  con- 
sideration the  relative  strength  of  the  parties  and  the  circumstances  and  environ- 
ments of  the  case,  a  conviction  could  not  be  sustained.     Collins  v.  State,  455. 

3.  Where  upon  trial  for  assault  with  intent  to  commit  rape,  the  testimony  for 
the  defense  showed  that  the  only  purpose  defendant  had  in  having  a  scuffle  with 
prosecutrix  was  to  secure  a  ring  from  her,  and  not  for  the  purpose  of  having 
carnal  intercourse,  it  was  error  on  part  of  the  court  to  fail  to  charge  on  this 
theory  of  the  defense.     Freeman  v.  State,  500. 

Aflsipiment  of  Errors.     See  Practice  on  Appeal,  1. 

Attorney  and  Client.     See  Argument  of  Counsel,  8. 

Where  upon  trial  for  robbery  it  appeared  that  at  the  time  defendant  was 
arrested,  certain  grips  belonging  to  him  were  surrendered  by  his  landlady  to  his 
attorney  in  defendant's  absence,  and  the  State  was  not  able  to  show  by  direct 
evidence  that  defendant  directed  his  attorney  to  get  these  grips,  but  identified  them 
as  those  belonging  to  defendant,  which  he  had  left  with  his  landlady.  Held,  there 
was  no  error  in  admitting  this  testimony  and  permitting  State's  counsel  in  his 
argument  to  refer  to  the  grips  and  the  fact  that  he  was  not  able  to  show  the 
contents  thereof;  and  this,  even  if  it  be  conceded  that  defendant's  attorney  under 
his  privilege  as  such,  could  refuse  to  disclose  the  contents  of  said  grips.  Following 
Mercer  v.  Stater  17  Texas  Crim.  App.,  452;  Armstrong  v.  State,  34  Texas  Crim. 
Rep.,  248.    Tabor  v.  State,  387. 

Beer.    See  Intoxicating  Liquors,  2. 

Ball. 

Under  the  Act  of  the  Thirtieth  Legislature,  page  31,  section  2,  the  defendant 
had  the  right  to  remain  on  bail  during  his  trial  for  assault  with  intent  to  mur- 
der, and  the  action  of  the  court  in  forcing  him  into  the  custody  of  the  sheriff 
pending  his  trial  was  unauthorized  and  reversible  error.     Choice  y.  State,  285. 

Betting  at  .Game.     See  Gaming,  2,  3. 

Under  the  Act  of  the  Thirtieth  Legislature,  page  107,  it  is  made  a  misde- 
meanor for  any  person  to  bet  or  wager  any  money  at  any  game  of  any  character 
whatever,  that  can  be  played  with  cards,  dice  or  dominoes;  and  this  without 
reference  to  where  the  game  is  played,  even  if  it  be  a  private  residence  occupied 
by  a  family.     This  is  a  departure  from  the  old  statute.     Purvis  v.  State,  342. 

Bill  of  Exceptions.  See  Argument  of  Counsel,  10;  Burglary,  4;  Challenge  for 
Cause,  1;  Change  of  Venue,  2;  Charge  of  Court,  6;  Continuance;  Cumula- 
tive Punishment ;  Evidence,  8,  24 ;  Jury  and  Jury  Law,  8 ;  Murder,  1 ; 
Other  Crimes,  1 ;  Practice  on  Appeal ;  Voluntary  Statement. 

1.  Where  there  is  no  bill  of  exceptions  to  the  admission  of  testimony,  and  the 
motion  for  new  trial  does  not  specifically  point  out  the  error  complained  of,  the 
matter  will  not  be  considered  on  appeal.     Lewis  v.  State,  20. 

2.  The  State  has  no  right  of  appeal,  and  a  bill  of  exceptions  by  the  district 
attorney  to  the  ruling  of  the  court  excluding  testimony  cannot  be  considered 
on  appeal.     Prescott  v.   State,  35. 

3.  Where  upon  appeal  from  a  conviction  of  manslaughter,  the  bill  of  excep- 
tions was  wholly  defective  in  that  no  answer  of  the  witness  was  shown  thereby, 
the  question  by  the  State  on  cross-examination  of  defendant  as  to  whether  he  had 

^a  pistol  at  a  certain  time  and  place  could  not  be  considered.     Earles  y.  State,  140. 

4.  Where  upon  appeal  the  record  showed  that  appellant  failed  to  reserve  a 
bill  of  exceptions  to  the  overruling  of  his  motion  for  continuance,  the  matter 
could  not  be  considered  on  appeal.     Id. 
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5.  Where  the  arirument  of  State's  connsei  was  objected  to  in  a  motion  for  new 
trial,  the  same  will  not  be  considered  on  appeal  in  the  absence  of  a  bill  of  ex- 
ceptions verified  by  the  court.     Wells  v.  State,  153. 

6.  Where  no  bill  of  exceptions  had  been  reserved  to  the  overruling  of  a  motioo 
for  continuance,  the  same  could  not  be  considered  on  appeal;  besides  the  absent 
testimony,  to  show  that  defendant  had  a  key  to  the  burglarized  premises  by 
consent  of  the  owner,  was  immaterial,  as  the  evidence  as  to  the  entry  into  the 
house  showed  a  breaking  or  cutting  of  a  wire  screen  door,  through,  which  the 
burglar  inserted  his  hand  and  lifted  a  latch.     Johnson  v.  State,  201. 

7.  Where  no  bill  of  exceptions  was  reserved  to  the  overruling  of  the  application 
for  continuance,  the  matter  cannot  be  considered  on  appeal.     Cason  v.  State,  220. 

8.  Where  upon  trial  for  murder  the  defendant's  counsel  excepted  to  the 
argument  of  State's  counsel  to  the  effect  that  defendant  remained  silent  and  relied 
on  his  witness  that  the  killing  was  accidental,  and  there  arose  a  difference  of 
opinion  between  the  court  and  counsel  as  to  the  language  used  by  State's  counsel, 
and  the  court  refused  to  give  defendant  his  bill  of  exceptions,  whereupon  de- 
fendant's counsel  prepared  a  bill  of  exceptions  by  a  bystander,  which  bore  out 
his  contention,  the  same  will  be  considered  on  appeal,  and  the  language  of  State's 
counsel  being  an  allusion  to  the  defendant's  failure  to  testify,  the  same  was 
reversible  error.     Vaden  v.  State,  299. 

9.  Where  the  bill  of  exceptions,  upon  a  apppeal  from  a  conviction  of  a  violation 
of  the  local  option  law,  did  not  show  how  or  in  what  manner  the  orders  of  the 
commissioners  court  fixing  the  terms  of  the  county  court  were  violative  of  either 
the  Constitution  or  the  statute,  and  the  case  was  tried  at  a  term  of  the  court 
constitutionally  fixed  by  the  commissioners  court,  there  was  no  error.  Potts  v. 
State,  308. 

10.  Where  upon  appeal  from  a  conviction  of  violating  the  local  option  law,  the 
bill  of  exceptions  disclosing  the  objection  to  the  argument  of  State's  counsel  was 
neither  signed  nor  approved  by  the  trial  judge  it  could  not  be  considered.  Williams 
V.  State,  430. 

11.  Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law, 
the  bill  of  exceptions  did  not  state  the  object  or  purpose  for  which  the  rejected 
testimony  was  offered,  the  same  can  not  be  considered.     Kilgore  v.  State,  447. 

12.  Where  upon  appeal  from  a  conviction  of  theft,  there  was  no  bill  of  excep- 
tions as  to  the  rejection  of  testimony,  the  same  could  not  be  considered.  Anglin 
V.  State,  475, 

BUI  of  Bights. 

Section  3  of  the  bill  of  rights,  Constitution  of  Texas,  provides  that 'all  freemen, 
when  they  form  a  social  compact,  have  equal  rights,  and  no  man  or  set  of  men 
is  entitled  to  exclusive  separate  public  emoluments  or  privileges  but  in  considera- 
tion of  public  services.     Ex  parte  Woods,  575. 

Blind  Tiger.    See  Evidence,  1.  15,  21:  Hearsay  Evidence;  Intoxicating  Liquors; 
Other  Transactions;  Publication,  2. 

1.  Under  an  indictment  charging  the  running  of  a  blind  tiger,  a  party  cannot 
be  convicted  of  an  ordinary  violation  of  the  local  option  law.     Gorman  v.  State,  24. 

2.  On  trial  for  running  a  blind  tiger,  testimony  that  the  witnesses  had  heard 
that  whisky  could  be  bought  at  appellant's  urinal,  etc.,  was  inadmissible.  Gorman 
v.  State,  327. 

3.  The  statute  defining  and  prohibiting  the  sale  of  intoxicating  liquors  by 
means  of  a  blind  tiger,  and  prescribing  a  higher  punishment  for  this  character 
of  sale  is  constitutional.     Schwulst  v.  State,  426. 

Bolstering  up  Testimony. 

1.  Where  upon  trial  for  theft,  there  had  been  no  evidence  to  impeach  the 
testimony  of  the  prosecuting  witness  except  by  contradictory  testimony,  it  was 
error  to  bolster  up  the  testimony  of  the  prosecuting  witness,  by  the  testimony 
of  another  State's  witness  that  the  prosecuting  witness  always  turned  over  the 
money  he  collected  for  the  other  State's  witness.    Jones  v.  State,  206. 

2.  See  opinion  for  remarks  of  the  court  with  reference  to  bolstering  up  testi- 
mony by  proving  statements  of  witness  made  out  of  court  corroborative  of  those 
made  in  court.     Holmes  v.  State,  3^3. 
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boundaries.     See  Defense  of  Property. 

Where  upon  trial  for  aniawfully  selling  liquor  outside  of  certain  city  saloon 
limits,  under  a  special  charter  and  ordinance  thereunder,  where  the  boundaries  of 
the  saloon  limits  in  said  city  were  sufficiently  certain  to  establish  and  identify 
said  territory,  the  fact  that  certain  other  portions  of  the  city  were  not  included 
within  such  limits  in  the  ordinance  thereunder  would  not  invalidate  the  com- 
plaint, as  such  exemptions  need  not  be  alleged ;  nor  was  the  ordinance  and  charter 
invalid  because  it  did  not  inhibit  the  sale  of  whisky  in  certain  portions  of  the  city 
not  included  in  the  saloon  limits  but  authorized  the  same  under  certain  conditions, 
and  inhibited  altogether  the  sale  of  intoxicating  liquors  in  yet  another  portion  of 
the  city.     Williams  v.  State,  371. 

Breaking. 

Where  upon  trial  for  burglary,  the  evidence  showed  that  the  door  broken 
open  was  fastened  by  a  padlock,  which  was  pried  apart  and  the  entrance  to  the 
house  in  this  mannner  obtained,  and  defendant  admitted  the  fact  that  he  broke 
the  lock,  but  denied  entering  the  house,  the  breaking  was  proved,  and  there  was 
no  error.     Taylor  v.  State,  190. 

Burden  of  Proof.     See  Former  Conviction,  1 ;  Insanity,  4. 

Burglary.  See  Accessories,  4;  Accomplice,  4;  Admissions  of  State's  Counsel,  2; 
Alibi,  2,  4;  Argument  of  Counsel,  3;  Bill  of  Exceptions,  6;  Breaking; 
Charge  of  Court,  12,  14,  22;  Circumstantial  Evidence,  4;  Consent;  Con- 
tinuance, 6;  Cross-examination,  2;  Cumulative  Punishment;  Defendant's 
General  Reputation;  Definition  of  Night;  Evidence,  3,  4,  27;  Force;  Indict- 
ment, 2;  Insanity,  1;  Intent  to  Commit  Theft;  Night-Time  Burglary;  Other 
Offenses;  Possession  of  Property  Recently  Stolen,  1;  Private  Residence; 
Sentence. 

1.  Where  upon  trial  for  burglary  the  indictment  charged  a  daytime  burglary 
in  one  count  and  a  night-time  burglary  of  a  private  residence  in  another  count, 
and  the  jury  convicted  under  the  second  count,  and  there  was  evidence  that  the 
house  was  burglarized  some  time  either  day  or  night,  the  verdict  is  supported 
although  the  evidence  leaves  it  entirely  in  doubt  whether  the  house  was  entered 
in  daytime  or  at  night.     Lewis  v.  State,  20. 

2.  Where  upon  trial  for  burglary  the  evidence  showed  that  defendant  entered 
a  telephone  booth  in  a  railway  depot  and  took  some  money  from  a  drawer  con- 
nected with  said  booth,  which  booth  was  open  to  the  public  indiscriminately,  such 
offense  might  be  theft  but  was  not  burglary.     Love  v.  State,  84. 

3.  Where  upon  trial  for  burglary,  the  State's  evidence  showed  that  certain 
articles  had  been  taken  from  a  cash  drawer  which  had  been  fastened,  and  that 
these  articles  could  not  have  been  taken  except  by  an  entry  of  the  house,  the 
entry  was  proven.    Taylor  v.   State,   190. 

4.  Where  upon  trial  for  burglary,  objection  was  made  to  the  introduction  of 
testimony  with  reference  to  the  finding  of  property  in  defendant's  possession,  quite 
a  lot  of  which  was  taken  from  the  burglarized  house  and  probably  some  of 
which  had  been  taken  at  another  burglary,  the  defense  insisting  that  the  same 
related  to  extraneous  crimes;  but  the  bill  of  exceptions  was  not  specific,  but 
scattered  throughout  the  statement  of  facts,  the  same  could  not  be  considered  on 
appeal;  besides  the  testimony  was  admissible  as  it  tended  to  connect  the  de- 
fendant with  the  burglary  for  which  he  was  being  tried.     Johnson  v.  State,  201. 

"5.  The  law  of  circumstantial  evidence  requires  that  the  evidence  should  be  of 
that  degree  of  cogency  and  probative  force  that  would  justify  a  jury  and  this  court 
in  believing  that  the  evidence  excludes  every  other  reasonable  hypothesis  than 
that  of  the  guilt  of  the  defendant.  See  opinion  for  facts  held  to  be  insufficient 
to  sustain  a  conviction  for  burglary.     Warren  v.  State,  218. 

G.  W*here  upon  trial  for  burglary  defendant  was  charged  as  an  accomplice,  and 
the  State  relied  upon  the  testimony  of  accomplices,  their  testimony  must  not 
only  be  corroborated  as  to  the  fact  that  the  offense  was  committed,  but  must  be 
corroborated  with  equal  cogency  that  the  party  accused  as  an  accomplice  brought 
himself  within  the  purview  of  the  statute  in  his  advice  or  assistance.  See  opin- 
ion for  facts  which  were  not  sufficient  to  show  that  defendant  had  advised  or 
encouraged  or  aided  in  the  commission  of  the  crime.     Hall  v.  State,  250. 

7.  Where  upon  trial  for  burglary  the  evidence  established  the  identity  of 
defendant  in  a  direct  and  positive  manner,  there  was  no  error  in  not  submitting 
a  charge  on  circumstantial  evidence.     Moore  v.  State,  364. 
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8.  Where  upon  trial  for  a  burglarious  entry  into  a  railway  car,  the  defendant 
claimed  that  he  had  been  told  by  his  superior  to  go  and  nail  up  the  car,  and 
that  he  entered  the  car  to  see  if  anything  had  been  taken  from  it;  and  there  was 
no  pretense  or  claim  in  the  evidence  that  defendant  was  in  the  car  by  the  direction 
of  his  superior,  it  was  error  of  the  court  to  charge  the  jury  that  defendant  claimed 
that  he  was  in  the  car  under  the  direction  of  his  said  superior,  and  unless  this 
was  untrue  to  acquit.     Butler  v.  State,  528. 

9.  See  opinion  for  evidence  held  sufficient  to  support  a  conviction  of  burglary. 
Mayberry  v.  State,  601. 

10.  See  opinion  for  evidence  held  to  be  sufficient  to  sustain  a  conviction  of 
burglary.     Shelton  v.   State,  611. 

Bystanders,  Bill  of  Exceptions  by.     See   Allusions    to    Defendant's    Failure    to 

Testify. 

Capital  Case.     See  Murder,  4. 

Carrying  Knuckles. 

1.  Upon  trial  for  unlawfully  carrying  knuckles,  where  there  was  a  conflict  of 
testimony  and  the  jury  found  the  defendant  guilty,  the  conviction  is  sustained. 
Steele  v.  State,  402. 

2.  Where  upon  trial  for  unlawfully  carrying  knuckles,  the  State's  testimony 
showed  that  the  defendant  carried  knuckles  in  violation  of  the  law,  the  same  was 
sufficient  to  convict,  and  the  State  was  not  compelled  to  prove  definitely  that  the 
said  knuckles-  were  of  metal  or  some  hard  substance,  in  the  absence  of  other 
testimony.     Id. 

Carrying  Pistol.    See  Continuance,  9 :  Election  by  State ;  Evidence,  20 ;  Name  of 
Affiant;  Traveler. 

1.  Where  upon  trial  for  unlawfully  carrying  a  pistol,  there  was  evidence  that 
the  defendant  was  on  his  way  to  carry  the  pistol  in  question  to  the  house  of  a 
friend  from  whom  he  had  borrowed  ^,  and  to  be  left  there  as  a  pledge  or 
security  for  said  money  by  request  of  said  friend,  and  that  defendant  was  on  his 
way  on  the  usually  traveled  route  between  his  house  and  that  of  his  friend  when 
he  got  into  an  altercation  with  a  third  party  and  shot  at  him  with  the  pistol; 
the  court  should  have  given  defendant's  requested  charge  to  acquit  upon  this 
phase  of  the  case.     Lewis  v.  State,  7. 

2.  On  trial  for  unlawfully  carrying  a  pistol  testimony  that  defendant  was 
drinking  at  the  time  be  was  seen  with  the  pistol,  going  to  and  from  a  saloon, 
to  show  that  he  was  deflecting  from  his  journey  was  admissible;  besides  this  tes- 
timony was  favorable  to  defendant.     Colson  v.  State,  138. 

3.  Where  upon  trial  for  unlaw^fully  carrying  a  pistol  the  evidence  showed  that 
the  defendant  lived  about  twenty-five  miles  from  the  place  where  he  was  ar- 
rested ;  that  he  carried  a  pistol  with  him ;  that  he  went  into  a  saloon,  got 
drunk  and  was  finally  arrested  for  being  drunk,  and  the  pistol  found  on  him. 
Held,  that  he  was  not  a  traveler  as  defined  by  statute.  Following  Stilly  v. 
State,  27  Texas  Crim.  App.,  445 ;  11  S.  W.  Rep.,  458.     Id. 

4.  Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
defendant  was  at  the  house  of  another,  where  a  crowd  gathered,  and  that 
in  a  difficulty  he  drew  his  pistol  and  fired  upon  one  of  the  parties;  and  ttie 
defense  claimed  that  the  accused  was  carrying  his  pistol  home,  and  that  he 
incidentally  went  to  the  gathering,  the  court  correctly  charged  that  while  de- 
fendant had  a  right  to  carry  the  pistol  to  his  home,  yet  if  he  stopped  en  route, 
and  diverted  his  course  to  engage  in  pleasure,  he  would  be  guilty.  Banks  v. 
State,  167. 

5.  Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
defeddant  had  a  broken  pistol  out  of  repair  and  that  he  carried  it  to  a  black- 
smith shop  for  the  purpose  of  having  it  repaired,  there  was  no  violation  of 
the  law,  although  he  carried  it  on  and  about  his  person.     Fitzgerald  v.  State,  265. 

6.  On  trial  for  unlawfully  carrying  a  pistol  where  the  evidence  showed  that 
defendant  carried  the  pistol  near  or  at  a  place  where  people  had  assembled, 
there  was  no  variance  between  the  allegation  and  the  proof,  and  appellant  could 
be  convicted  under  the  charge  in  the  indictment  of  unlawfully  carrying  on  and 
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about  his  person  a  pistol;  although  he  could  have  been  punished  under  a  proper 

pleading  for  having  carried  the  pistol  at  a  public  assembly.     Walker  v.  State,  314. 

7.  Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  defense  asked  the  con- 
tinuance or  postponement  of  the  case  because  the  regular  panel  of  the  jury  had 
tried  a  case  of  adultery  in  which  this  defendant  was  one  of  the  parties  charged; 
that  his  codefendant  had  been  found  guilty  of  that  offense;  that  the  said  jury 
heard  all  of  the  argument  in  said  case,  and  the  State  would  seek  to  show  that 
defendant  was  carrying  a  pistol  to  kill  the  husband  of  codefendant,  etc.  Held, 
that  the  offense  of  adultery  being  a  separate  and  distinct  offense  from  that  of 
unlawfully  carrying  a  pistol,  there  was  no  error  in  overruling  this  motion.  Hub- 
bard V.  Stote,  8d9. 

8w  Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  showed  that 
the  defendant  borrowed  the  pistol  and  carried  it  home,  the  conviction  could  not 
be  sustained.     Brooks  v.  State,  417. 

9.  Where  upon  trial  for  unlawfully  carrying  a  pistol  the  court  submitted  in  bis 
charge  the  question  of  criminal  and  innocent  intent  as  applied  to  the  facts,  there 
was  no  error,  and  the  conviction  was  sustained.     Jones  v.  State,  418. 

10.  Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  showed  that 
the  defendant  was  traveling,  and  that  on  his  journey  there  was  a  brief  incidental 
delay,  the  charge  of  the  court  which  instructed  the  jury  on  the  question  of 
traveling,  among  other  things,  that  if  defendant  engaged  in  anything  not  con- 
nected with  his  business  or  journey  to  find  him  guilty,  was  reversible  error. 
Following  Quinn  v.  State,  50  Texas  Crim.  Rep.,  209 ;  Granger  v.  State,  50  Texas 
Grim.  Rep.,  488.  Distinguishing  Irvin  v.  State,  51  Texas  Crim.  ReR.,  52 ;  Navarro 
V.  State,  50  Texas  Crim.  Reik,  326.     Hunt  v.  State,  477. 

11.  Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  showed  that 
another  handed  defendant  a  pistol  which  the  latter  fired  once  or  twice,  and  imme- 
diately handed  it  back  to  said  person,  a  conviction  could  not  be  sustained.  Fol- 
lowing Sanderson  v.  State,  23  Texas  Crim.  App.  520;  Cathey  v.  State,  23 
Texas  Crim.  App.,  492.     Fretwell  v.  State,  499. 

12.  Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  tended  to 
raise  the  issue  that  defendant  did  not  know  at  the  time  he  was  out  on  the  street, 
that  the  pistol  was  in  the  pocket  of  the  coat  he  was  then  wearing,  the  court  should 
have  charged  the  jury  that  if  said  pistol  had  been  placed  in  said  pocket  by  some 
one  else  without  his  knowledge,  and  there  was  no  intent  to  violate  the  law,  to 
acquit,  and  to  require  reasonable  diligence  of  defendant  was  error.  Miles  v. 
State,  561. 

Cases  Approved.     See  Cases  Cited. 

1.  Gersteman  v.  State,  35  Texas  Crim.  Rep.,  318. 

2.  Kugadt  V,  State,  38  Texas  Crim.  Rep.,  681. 

3.  Massie  v.  State,  52  Texas  Crim.  Rep.,  M8. 

4.  Stovall  V.   State,  97  S.  W.  Rep.,  92. 

5.  Weathered  v.  State,  1  Texas  Ct.  Rep.,  655. 

Cases  Distinfiruislied.     See  Cases  Cited. 

1.  Baughman  v.  State,  49  Texas  Crim.  Rep.,  33. 

2.  Bell  V.  State.  32  Texas  Crim.  Rep.,  436. 

3.  Cames  v.  State,  50  Texas  Crim.  Rep.,  282. 

4.  Horn  v.  State,  50  Texas  Crim.  Rep.,  404. 

5.  Irvin  v.  State,  51  Texas  Crim.  Rep.,  352. 

a  Navarro  v.  State,  50  Texas  Crim.  Rep.,  328. 

7.  Porch  V.  State,  51  Texas  Crim.  Rep.,  7. 

8.  Smith  V.  State,  51  Texas  Crim.  Rep.,  441. 

9.  Washington  v.  State,  8  Texas  Ct.  Rep.,  944. 

Cases  Followed.     See  Cases  Cited. 

1.  Alexander  v.  State,  21  Texas  Crim.   App..  406. 

2.  Anderson  v.  State,  34  Texas  Crim.  Rep.,  546. 

3.  Armstrong  v.  State,  34  Texas  Crim.  Rep.,  248. 

4.  Ayres  v.  State,  21  Texas  Crim.  App.,  399. 

5.  Raines  v.  State,  43  Texas  Crim.  Rep.,  490. 

6.  Bonner  v.  State.  38  Texas  Crira.  Rep.,  599. 
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7.  Boswell  y.  State,  47  Texas  Crim.  Rep.,  47. 

a  Casey  y.  State,  50  Texas  Crim.  Rep.,  892. 

9.  Cathey  y.  State,  23  Texas  Crim.  App.,  492. 

10.  Chenault  v.  State,  46  Texas  Crim.  Rep.,  351. 

11.  Crowell  y.  State,  25  Texas  Crim.  App.,  590. 

12.  Dean  v.  State,  47  Texas  Crim.  Rep.,  243. 

13.  Elkins  y.  State,  48  Texas  Crim.  Rep.,  205. 

14.  Ezzell  y.  State,  29  Texas  Crim.  App.,  521. 

15.  Gaines  y.  State,  8  Texas  Ct  Rep.,  616. 

10.  Gibbs  y.   State,  30  Texas  Crim.  App.,  581. 

17.  Granger  y.  State,  50  Texas  Crim.  Rep.,  488. 

la  Hilton  y.  State,  41  Texas  Crim.  Rep.,  190. 

19.  Hext  y.  State,  48  Texas  Crim.  Rep.,  570. 

20.  Hollar  y.  State,  7  Texas  Ct.  Rep.,  552. 

21.  Houston  y.  State,  13  Texas  Crim.  App.,  595. 

22.  Hunter  y.  State,  30  Texas  Crim.  App.,  314. 

23.  Kannamacher  y.  State,  51  Texas  Crim.  Rep.,  lia 

24.  Key  y.  State,  37  Texas  Crim.  Rep.,  77. 

25.  Lee  y.  State.  55  S.  W.  Rep.,  14. 

26.  Lyles  y.  State,  41  Texas,  172. 

27.  Malz  y.  State,  36  Texas  Crim.  Rep.,  447. 

28.  McElroy  v.  State,  39  Texas  Crim.  Rep.,  39. 

29.  McKnight  y.  State,  50  Texas  Crim.  Rep.,  252. 

30.  McLin  y.  State,  29  Texas  Crim.  App..  171. 

31.  Mercer  y.  State,  17  Texas  Crim.  App.,  452- 

32.  Murray  y.  State,  21  Texas  Crim.  App.,  620. 

33.  Pierce  y.  State,  21  Texas  Crim.  App.,  540. 

34.  Potts  y.  State,  52  Texas  Crim.  Rep.,  368. 

35.  Quinn  y.  State,  50  Texas  Crim.  Rep.,  209. 

36.  Runnells  y.  State,  45  Texas  Crim.  Rep..  440. 

37.  Sanderson  y.  State,  23  Texas  Crim.  App.,  520. 

38.  Segar  v  State,  40  Texas  Crim.  Rep.,  577. 

39.  Stebbins  v.  State,  31  Texas  Crim.  Rep.,  294. 

40.  Stephens  y.  State,  97  S.  W.  Rep.,  483. 

41.  Stilly  y.  State,  27  Texas  Crim.  App.,  445. 

42.  Tittle  V.  State,  35  Texas  Crim.  Rep.,  90. 

43.  Uloth  y.  State,  48  Texas  Crim.  Rep,,  295. 

44.  Williams  y.  State,  52  Texas  Crim.  Rep..  430. 

45.  Williams  y.  State,  52  Texas  Crim.  Rep.,  371. 
4a  Winn  y.  State,  34  Texas  Crim.   Rep.,  37. 

Cases  Overmled.     See  Cases  Cited. 

1.  Byrd  y.  State,  51  Texas  Crim.  Rep.,  539. 

2.  Gatlin  v.  State,  40  Texas  Crim.  Rep.,  lia 

3.  Harris  v.  State,  50  Texas  Crim.  Rep.,  411. 

4.  Harris  v.  State,  100  S.  W.  Rep.,  920. 

5.  Parish  y.  State,  48  Texas  Crim.  Rep.,  57a 

Cases  Qualiiled.    See  Cases  Cited. 

1.  Attaway  y.  State,  35  Texas  Crim.  Rep.,  403. 

2.  Davis  y.  State,  34  Texas  Crim,  Rep.,  117. 

3.  Garner  y.  State,  34  S.  W.  Rep.,  420. 

4.  Lucio  y.  State,  35  Texas  Crim.  Rep.,  320. 

5.  Goble  y.  State,  42  Texas  Crim.  Rep.,  501. 

6.  Nichols  y.  State,  39  Texas  Crim.  Rep.,  80. 

7.  Pitner  y.  State,  37  Texas  Crim.   Rep..  26a 
a  Upton  y.  State,  33  Texas  Crim.  Rep.,  231. 

Certlflcate  of  County  Judfr^.     See  Publication. 

Certiiloate  of  Judge. 

1.    Where  upon  trial  for  murder  the  defendant  sought  to  strengthen  the  testi- 
mony of  certain  witnesses  because  they  were  strnnprers  in  the  county  of  the  trial. 
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and  the  certificate  of  the  judge  to  the  bill  of  exceptions  did  not  verify  this  con- 
tention, the  same  could  not  be  considered  on  appeal.     Hill  v.  State,  211.. 

2.  The  mere  fact  that  the  clerk  did  the  manual  labor  of  transcribing  the  order 
of  publication  upon  the  minutes,  either  from  the  copy  furnished  by  the  county 
judge  or  under  his  dictation  and  direction,  would  not  vitiate  the  certificate,  and 
the  same  was  admissible  in  evidence  upon  trial  for  a  violation  of  the  local  option 
law.     Walker  v.  State,  293. 

Challenge  for  Cause.     See  Jury  and  Jury  Law. 

1.  Where  the  challenges  for  cause  are  not  sufficiently  set  out  in'^the  bill  of  ex- 
ceptions, they  cannot  be  considered  on  appeal;  besides  the  court  was  justified 
in  overruling  the  causes  for  challenges.     Reinhard  v.  State,  59. 

2.  Where  upon  trial  for  murder  the  jurors  simply  stated  on  their  voir  dire  that 
they  had  formed  an  opinion  that  the  deceased  had  been  murdered,  and  as  to  the 
punishment  to  be  inflicted,  but  that  they  had  no  opinion  as  to  the  guilt  or 
innocence  of  the  defendant  and  that  they  could  give  him  a  fair  and  impartial 
trial,  there  was  no  cause  for  challenge.     Cason  v.  State,  220. 

3.  Upon  trial  for  murder,  where  both  the  defendant  and  the  deceased  were 
negroes,  and  but  one  white  witness  testified  for  the  State,  whose  testimony  was 
not  material;  and  the  jurors  upon  their  voir  dire  stated  distinctly  that  they  had 
no  prejudice  against  defendant,  but  that  they  would  not  accord  to  a  negro's 
testimony  the  same  degree  of  credit  that  they  would  accord  to  that  of  a  white 
man,  the  race  question  could  have  had  no  effect  in  the  case.  Besides  the  bill  of 
exceptions  reserved  to  the  taking  of  the  objectionable  juror  did  not  show  that 
he  was  objectionable;  and  the  fact  that  said  juror  knew  of  defendant's  former 
conviction,  would  not  make  him  a  prejudiced  or  unfair  juror.     Moore  v.  State,  336. 

4.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  on  appeal 
showed  that  some  of  the  jurors  who  sat  upon  defendant's  case,  had  found  de- 
fendant guilty  in  another  case  upon  a  similar  charge  with  practically  the  same 
testimony,  and  that  the  defendant  had  made  the  proper  objection  at  the  proi>er 
time  to  said  jurors,  it  was  error  not  to  have  granted  defendant's  challenge  for 
cause,  although  the  same  was  made  verbally.     Holmes  v.  State,  353. 

5.  Upon  trial  of  a  violation  of  the  local  option  law,  the  fact  that  a  juror  had 
served  as  a  juror  for  six  days  during  the  preceding  six  months  in  the  district 
court,  or  during  the  preceding  three  months  in  the  county  court,  was  not  a  dis- 
qualification of  the  juror  under  article  673,  Code  Criminal  Procedure,  although 
this  might  have  disqualified  the  juror  in  a  civil  case.  Following  Hunter  v.  State, 
30  Texas  Crim.  App.,  314.     Benton  v.  State,  360. 

Change  of  Venue. 

1.  Upon  trial  for  murder  where  the  motion  for  change  of  venue  was  not  signed 
by  compurgators  in  accordance  with  the  statutes,  and  there  was  no  bill  of  ex- 
ceptions to  the  court's  action  in  overruling  the  motion,  the  matter  could  not  be 
reviewed  on  appeal ;  the  case  not  being  one  where  the  court  should  have  changed 
the  venue  on  his  own  motion.     Elsworth  v.  State,  1. 

2.  Where  upon  trial  for  nrarder  it  appeared  from  the  record  on  appeal  that  the 
appellant  used  all  the  diligence  possible  to  have  his  bill  of  exceptions  to  the  rul- 
ing of  the  court  in  refusing  a  change  of  venue  filed  in  term  time,  and  that  the 
evidence  on  the  motion  for  change  of  venue  entitled  him  to  such  change  of  venue, 
the  judgment  of  the  lower  court  must  be  reversed.     Miller  v.  State,  72. 

3.  Where  upon  trial  for  murder  the  testimony  under  the  defendant's  motion 
for  change  of  venue  did  not  show  some  prejudice  against  the  defendant,  but  that 
the  jurors  simply  stated  that  they  believed  whoever  committed  the  alleged  murder 
ought  to  be  hanged;  that  defendant  and  deceased  were  strangers  in  the  county, 
and  that  the  jurors  all  swore  that  they  could  give  defendant  a  fair  and  impartial 
trial,  there  was  no  error  in  refusing  a  change  of  venue.     Cason  v.  State,  220. 

4.  Upon  trial  for  rape,  where  there  were  no  compurgators  in  connection  with 
the  motion  for  change  of  venue,  it  was  not  incumbent  on  the  court  to  consider  the 
same.    However,  the  motion  was  correctly  overruled.    Smith  r.  State,  344. 

Character  of  Deceased. 

Where  npon  trial  for  murder  the  evidence  showed  that  defendant  and  deceased 
were  strangers:  that  deceased  had  made  no  threats  against  defendant,  there  was 
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no  error  in  excluding 'testimony  of  the  general  reputation  of  deceased  as  a  violent 
and  dangerous  character;  the  defendant  not  having  any  knowledge  of  such  char- 
acter.    Earles  v.  State,  140. 

Charge  of  Court.  See  Accessories,  1,  2,  4:  Accidental  Killing ;  Accomplice,  3,  4; 
Additional  Charge  of  Court ;  Adequate  Cause,  2  ;  Agency :  Aggravated  Assault ; 
Agreement  of  Counsel;  Alibi,  1,  3,  4,  5,  7,  8;  Apparent  Danger;  Argument 
of  Counsel,  3,  4,  7,  9;  Assault  with  Intent  to  Murder;  Assault  with  Intent 
to  Rape,  3;  Burglary,  7,  8;  Carrying  Pistol,  1,  4,  9,  10.  12:  Circumstantial 
Evidence,  vL-V ;  C.  O.  D.  Shipment ;  Consent ;  Conspiracy ;  Contemporaneous 
Transaction,  1 ;  Converse  Proposition ;  Cooling  Time ;  Credibility  of  Witness, 
1;  Criminal  Intent;  Date  of  Offense;  Deadly  Weapons,  2,  4,  5;  Declaration 
and  Acts  of  Defendant,  11 ;  Defendant  As  a  Witness,  3 ;  Defense  of 
Property;  Disturbing  Religious  Worship;  Different  Counts  in  Indict- 
ment; Election  by  State;  Embezzlement,  2;  Force;  Forgery;  Former 
Conviction,  1;  Gaming,  3;  Harmless  Error,  4;  Impeachment  of  Witness, 
1 ;  Indecent  Familiarity ;  Insanity,  1,  4 ;  Insult  to  Female  Relative,  1, 
2,  5 ;  Intent  to  Appropriate ;  Internal  Revenue  License,  1 ;  Law  Must 
Be  Applicable  to  Facta ;  Leading  Presumption ;  Limiting  Testimony ;  Lo- 
cal Option,  14,  20,  25,  35,  36 ;  Malt  Liquor  License ;  Manslaughter ;  Mur- 
der, 3;  Murder  in  the  Second  Degree;  New  Trial,  2;  Night-Time  Burglary, 
2;  Non-Intoxicant;  Ownership;  Possession  of  Property  Recently  Stolen; 
Practice  on  Appeal,  5,  9;  Presumption  of  Innocence;  Principals;  Publication, 
2;  Public  Gaming  House;  Perjury;  Real  and  Apparent  Danger;  Reasonable 
Doubt;  Right  to  be  Heard  by  Counsel;  Sale;  Self-Defense ;  Shooting  in 
Crowd;  Simple  Assault;  Singling  Out  Evidence;  Special  Intent  to  Kill; 
Stock  Law ;  Sudden  Transport  of  Passion ;  Temporary  Insanity ;  Theft ; 
Theft  and  Embezzlement;  Theft  from  Person;  Threats;  Using  Abusive 
Language ;  Verdict,  2 ;  Weight  of  Evidence ;  W^ords  and  Phrases,  2,  3 ;  Writ 
of  Possession. 

1.  Where  upon  trial  for  murder,  the  court's  charge  presents  every  possible 
phase  of  self-defense  suggested  by  the  evidence,  and  read  as  a  whole  presents  no 
error,  criticisms  of  isolated  portions  thereof  will  not  be  considered  on  appeal. 
Green  v.  State,  44. 

2.  Where  upon  trial  for  murder,  the  jury  could  not  possibly  have  been  misled 
by  an  omission  in  the  court's  charge  of  the  word  "mind,"  preceding  the  sentence, 
"incat)able  of  cool  reflection,"  there  was  no  error,  especially  when  read  in  the 
light  of  the  whole  charge.     Id. 

3.  Where  upon  trial  for  theft  from  the  person  the  evidence  showed  that  the 
defendant  who  was  charged  with  stealing  a  watch,  had  not  severed  the  chain  of 
the  watch  from  the  vest  of  the  prosecutor,  and  it  was  still  attached  to  the 
latter's  person,  it  was  not  reduced  to  such  possession  as  constituted  theft;  and 
it  was  error  not  to  have  submitted  a  charge  on  this  phase  of  the  law.  Herr  t. 
State,  53. 

4.  Upon  trial  for  murder  where  the  court's  charge  submitted  the  issues  of  the 
case  not  only  as  to  the  intent  of  the  accused,  but  also  as  to  his  want  of  respon- 
sibility for  the  homicide  if  death  occurred  by  means  of  morphine,  there  was  no 
error.     Owen  v.  State,  65. 

5.  Upon  a  trial  for  murder  it  was  proper  for  the  court  to  charge  the  jury  that 
if  they  had  a  reasonable  doubt  as  to  the  degree,  to  find  the  defendant  guilty  of 
murder  in  the  second  degree,  in  the  event  they  found  him  guilty.  Tinsley  v. 
State,  91. 

6.  Where  upon  appeal  from  a  conviction  of  murder  in  the  second  degree  the 
exceptions  to  different  charges  on  murder  and  manslaughter  did  not  point  out  any 
error  in  such  charge,  but  such  exceptions  were  general,  they  could  not  be  con- 
sidered on  appeal ;  besides  there  were  no  errors  in  said  charges.     Sue  v.  State,  122. 

7.  Upon  trial  charging  defendant  with  being  the  proprietor,  manager,  etc.,  of  a 
public  gaming  house,  a  charge  of  the  court  which  authorized  the  conviction 
of  defendant  as  an  accessory  was  not  warranted,  by  the  law,  and  is  reversible 
error.     Strong  v.  State,  133. 

8.  Where  upon  trial  for  murder  the  evidence  showed  upon  the  State's  theory 
that  defendant  killed  deceased  after  the  latter  had  arrested  him  for  a  violation  of 
the  city  ordinance,  and  the  defendant  claimed  that  said   arrest  was   illegal  for 
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various  reasons,  and  the  theory  of  the  State  was  that  deceased  as  policeman  had 
the  right  to  make  the  arrest  without  warrant,  and  the  evidence  was  conflicting 
upon  this  issue,  it  was  the  duty  of  the  court  to  define  illegal  arrest  and  submit 
the  evidence  upon  this  issue  to  the  jury.  The  court  did  this  and  there  was  no 
error.    Earles  v.  State,  140. 

9.  Where  upon  trial  for  theft  from  the  person  the  defendant  claimed  that  he 
took  in  the  alleged  stolen  money  in  due  course  of  business,  and  that  he  was  run- 
ning a  restaurant  in  one  part  of  the  building  and  a  frosty  joint  in  another  part 
of  said  building,  the  court  erred  in  his  charge  to  the  jury  in  submitting  de- 
fendant's explanation  confining  the  same  to  money  that  he  had  taken  in  for 
frosty.     Britain  v.  State,  1G9. 

10.  Where  upon  trial  for  forgery,  the  court  charged  the  jury  that  the  remarks 
of  counsel  should  not  be  considered  by  them  as  evidence  of  any  fact  in  the  case, 
nor  for  any  purpose  unless  such  arguments  or  remarks  were  justified  by  the  evi- 
dence or  a  reasonable  deduction  therefrom,  the  same  was  not  calculated  to  impress 
the  jury  with  the  fact  that  the  legitimate  argument  of  defendant's  attorney  could 
not  be  considered  by  them     Spicer  v.   State,  177. 

11.  Where  upon  trial  for  murder  the  defense  was  an  alibi,  and  the  court  gave 
a  sufficient  charge  upon  this  subject,  there  was  no  error  in  refusing  a  special 
charge  on  the  same  subject.     Fay  v.  State,  185. 

12.  Upon  trial  for  burglary  where  the  court  submitted  in  his  charge  the  law 
applicable  to  the  facts  which  constitutes  burglary,  and  then  concluded  his 
charge  with  the  words,  "If  defendant  did  not  enter  the  house  in  question  you 
will  find  him  not  guilty,"  the  same  was  not  on  the  weight  of  testimony.  Taylor 
V.  State,  190. 

13.  Where  upon  trial  for  assault  with  intent  to  murder,  the  court  in  his 
charge  instructed  the  jury  that  a  reasonable  apprehension  of  death  or  serious 
bodily  injury  would  excuse  defendant  in  using  all  the  necessary  force  to  protect 
his  life  and  person,  and  also  charged  on  real  and  apparent  danger  there  was 
no  error,  although  the  evidence  merely  suggested  real  danger  from  defendant's 
standpoint.     Davis  v.  State,  198. 

14.  Upon  trial  for  burglary,  where  the  evidence  raised  the  issue  of  possession  of 
recently  stolen  property,  there  was  no  error  in  the  court's  charge  that  in  order 
to  consider  the  fact  of  finding  the  alleged  stolen  property  in  defendant's  room, 
his  possession  must  be  personal  and  exclusive  and  unexplained;  involving  a  dis- 
tinct and  conscious  assertion  of  property  by  him,  and  if  the  jury  so  found  it 
would  be  a  circumstance  they  could  consider  along  with  other  facts  in  the  case 
to  determine  the  issue  to  be  tried,  the  same  was  not  on  the  weight  of  the  testi- 
mony.   Johnson  v.  State,  201. 

15.  Where  upon  trial  for  seduction  the  evidence  raised  the  issue  as  to  whether 
defendant  was  the  father  of  the  illegitimate  child  of  the  prosecutrix,  a  general 
charge  of  the  court  that  the  act  of  intercourse  between  defendant  and  prosecu- 
trix must  have  occurred  by  means  of  a  promise  to  marry,  and  the  court  in 
applying  the  law  to  the  facts  confined  the  charge  to  this  promise,  the  same  was 
hardly  sufficient  and  should  have  been  made  directly  applicable  to  the  facts. 
Jeter  v.  State,  212. 

16.  Where  upon  trial  for  murder  defendant  claimed  in  his  confession  that  an- 
other killed  the  deceased  and  gave  the  defendant  a  part  of  the  money  taken  from 
deceased  and  threatened  to  kill  defendant  if  he  divulged;  and  the  court  charged 
that  if  deceased  was  killed  by  another  than  defendant  to  acquit  him,  there  was 
no  error  that  the  court  failed  to  charge  the  law  of  accomplices  and  principals; 
the  court's  charge  being  more  favorable  to  the  defendant  than  the  evidence 
warranted.     Cason  v.  State,  220. 

17.  Wliere  upon  trial  for  murder  the  evidence  showed  the  defendant  killed 
the  deceased  while  taking  him  to  jail  for  being  drunk,  and  without  warrant  of 
arrest,  and  the  court  properly  charged  on  this  state  of  facts  according  to  the 
rules  laid  down  by  the  Court  of  Criminal  Appeals,  there  was  no  error.  Buchanan 
V.  State,  235. 

18.  Where  defendant  had  been  acquitted  of  murder  in  the  first  degree  and  was 
again  placed  on  trial,  there  was  no  reversible  error  in  the  court's  charge  tnat 
defendant  was  now  on  trial  for  murder  in  the  second  degree,  and  that  he 
would  also  submit  to  the  jury  the  issue  of  manslaughter.     Hill  v.  State,  241. 

19.  Where  in  a  prosecution  for  assault  to  murder,  the  indictment  specifically 
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alleged  that  defendant  shot  at  one  certain  party,  it  was  errtu*  to  charge  that  if 
defendant  with  intent  to  kill  said  party,  or  some  one  in  the  crowd,  shot  said 
party,  etc.     Spencer  v.  State,  280. 

20.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  evidence 
showed  that  the  defendant  received  whisky  by  express  C.  O.  D.  and  took  money 
from  a  third  party,  delivering  to  said  party  certain  portions  of  the  whisky  for 
the  money  theretofore  advanced,  the  same  constituted  a  sale  in  violation  of  the 
law,  and  requested  charges  as  to  the  intention  of  defendant  were  correctlv  refused. 
Walker  v.  State,  293. 

21.  On  trial  for  murder  where  the  facts  did  not  justify  a  charge  ou  aggra- 
vated assault,  nor  on  negligent  homicide,  there  was  no  error  in  failing  to  charge 
thereon.     Moore  v.  State,  336. 

22.  Where  upon  trial  for  burglary  the  court  charged  the  jury  that  the  burden  of 
proof  rested  upon  the  State;  that  defendant's  innocence  was  presumed,  and  that 
in  case  of  a  reasonable  doubt  he  was  entitled  to  acquittal,  there  was  no  error. 
Moore  v.  State,  364. 

23.  Where  upon  trial  of  a  violation  of  the  local  option  law,  the  charge  of 
the  court  was  a  proper  and  apt  presentation  of  the  law  of  the  case,  there  was  no 
error.     Potta  v.  State,  36a 

24.  Where  upon  trial  for  robbery  the  evidence  showed  the  intent  of  the  robber 
to  inflict  serious  bodily  injury,  there  was  no  error  in  the  court's  charge  in 
defining  serious  bodily  injury,  even  if  it  was  not  full  enough  in  that  regpect 
Tabor  v.  State,  387. 

25.  Where  upon  trial  for  assault  with  intent  to  murder,  there  was  no  evidence 
of  any  description  of  the  instrument  used  in  the  assault,  or  that  the  same  was  so 
used  as  to  inflict  serious  bodily  injury,  it  was  error  in  the  court  to  charge  that  if 
defendant  committed  an  unlawful  assault  upon  prosecutor  by  the  use  of  means 
calculated  to  inflict  great  bodily  injury,  to  convict  defendant  of  aggravated 
assault.     Peacock  v.  State,  432. 

26w  Where  upon  trial  for  a  violation  of  the  local  option  law,  there  was  some 
evidence,  showing  that  the  defendant  did  not  make  the  sale  of  the  whisky  alleged 
to  have  been  sold  by  him,  the  court  should  have  submitted  a  charge  on  this 
issue  raised  by  the  evidence.     Dulin  v.  State,  442. 

27.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  in  his 
charge  properly  submitted  defendant's  theory  that  he  made  no  sale,  there  was 
no  error  in  refusing  defendant's  special  instructions  in  regard  to  this  matter. 
Kilgore  v.  State,  447. 

28.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  question 
whether  defendant  paid  prosecutor  for  the  whisky  arose  from  the  evidence,  it  was 
proper  for  the  court  to  charge  on  this  phase  of  the  case.     Dooley  v.  State,  491. 

29.  Where  upon  trial  for  murder,  the  theory  of  the  defense  was  that  the 
altercation  between  defendant  and  deceased  arose  suddenly ;  that  deceased  thrust 
his  hand  into  his  pocket  as  if  to  draw  a  knife,  and  the  defendant  then  seized  a 
stick  and  struck  the  deceased,  and  the  charge  of  the  court  taken  as  a  whole  on 
the  issue  of  self-defense  as  applied  to  the  evidence,  was  sufficient,  there  was  no 
error  in  refusing  special  charges  similar  in  import  upon  the  same  subject.  McCor- 
mick  v.   State,  493. 

30.  Where  upon  trial  for  assault  with  intent  to  commit  rape  there  was  evid^ice 
attacking  the  general  reputation  of  the  prosecutrix  for  chastity  and-  also  acts 
of  intercourse  before  the  alleged  assault,  the  jury  should  have  been  instructed  that 
this  testimony  had  a  bearing  on  the  question  of  the  prosecutrix's  consent  as  well 
as  of  the  intent  of  the  defendant,  and  the  charge  practically  limiting  the  same  to 
the  credibility  of  the  prosecutrix,  was  error.     Freeman  v.  State,  500. 

31.  Where  upon  trial  for  aggravated  assault,  the  charge  of  the  court  applied 
the  law  to  the  very  facts  testified  to  by  the  witness  with  reference  to  the  indecent 
familiarity  of  defendant  with  prosecutrix,  there  was  no  error,  and  the  charge  was 
not  on  the  weight  of  the  evidence.     Sample  v.  State,  505. 

32.  Upon  trial  for  perjury,  where  the  court  charged  in  defining  the  term  **wil- 
fully,"  that  it  meant  that  the  act  of  the  defendant  was  done  with  an  evil  intent,  or 
without  reasonable  grounds  to  believe  the  act  to  be  lawful,  the  definition  was  cor- 
rect.   Clay  V.  State,  555. 

33.  Where  upon  trial  for  murder  the  defensive  theory  was  insulting  language  to 
a  femnlo  rolativo.  and  ilioro  was  evidciico  by  tlio  State  that  the  defendant  was  th«» 
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father  of  the  illegitimate  child  of  the  woman  whom  he  claimed  deceased  had 
slandered,  there  was  no  error  in  the  court's  charge  that  if  the  defendant  was  the 
father  of  said  child  that  the  homicide  would  not  be  reduced  to  manslaughter,  even 
though  the  deceased  had  made  such  statement.     Redman  v.  State,  591. 

34.  See  opinion  for  remarks  of  the  court  to  the  effect  that  the  phrase  ^'sudden 
transport  of  passion"  should  be  omitted  in  a  charge  on  murder  in  the  second  degree. 
Combs  V.  State,  G13. 

35.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  orders  of  the 
commissioners  court  and  the  certificate  of  publication  of  the  county  judge  were  ad- 
mitted in  evidence  without  objection,  it  will  be  presumed  that  the  method  of  making 
such  proof  was  legal,  and  the  court  was  justified  to  instruct  the  jury  that  local 
option  was  in  force  in  the  county  at  the  time  of  the  offense  charged.  Johnson  v. 
State,  624, 

Charge  of  Court  ICust  be  Considered  as  a  Whole.    See  Charge  of  Court,  1. 
ChUd-Wltness. 

Where  upon  trial  for  murder,  it  was  shown  that  the  State's  witness  when  ten- 
dered as  a  witness,  was  ten  years  old;  that  he  could  read  and  write;  was  in  the 
third  grade ;  had  gone  to  school ;  knew  it  was  right  to  tell  the  truth  and  wrong  to 
tell  an  untruth,  and  seemed  to  comprehend  that  he  would  be  punished  by  imprison- 
ment if  he  swore  falsely;  and  that  diligent  and  careful  inquiry  was  made  by  the 
trial  court  as  to  the  competency  of  the  witness,  his  ruling  that  he  was,  will  not  be 
reversed  under  the  circumstances.     McCormick  v.  State,  498. 

Ciroumstantial  Evldenoe.     See  Burglary,  5. 

1.  Where  a  charge  on  circumstantial  evidence  is  required  in  the  case,  it  must 
be  given  in  accordance  with  the  requirements  of  law ;  and  where  the  court's  charge 
improperly  limited  the  same  by  interpolating  the  words,  "certain  extent,"  the  same 
was  error ;  a  proper  charge  having  been  requested.     Trinkle  v.  State,  42. 

2.  Where  upon  trial  for  murder,  the  res  gestae  declaration  of  the  deceased  took 
the  case  out  of  the  rule  of  circumstantial  evidence,  there  was  no  error  in  failing 
to  charge  on  this  subject.     Tinsley  v.  State,  91. 

3.  Where  upon  trial  for  running,  etc.,  a  public  gaming  house,  the  evidence  was 
entirely  citcumstantial,  the  facts  must  be  strong  enough  to  exclude  every  reason- 
able hypothesis,  that  the  defendant  was  connected  with  the  offense  either  as  pro- 
prietor, manager,  or  that  he  was  in  control  of  or  ran  a  public  gaming  house  as 
alleged.    Strong  v.  State.  133. 

4.  Where  upon  trial  for  burglary,  the  charge  of  the  court  on  circumstantial 
evidence  in  accordance  with  the  authority  laid  down  by  this  court  there  was 
no  error.  Following  Smith  y.  State,  35  Texas  Crim.  Rep.,  618.  Wilson  v. 
State,  173. 

5.  Where  upon  trial  for  murder  the  court's  charge  on  circumstantial  evidence 
was  more  favorable  th&n  the  facts  justified,  and  the  statement  of  deceased  possi- 
bly placed  the  case  beyond  the  scope  of  circumstantial  evidence,  there  was  no  error. 
Jones  V.  State,  303. 

6.  Upon  trial  for  robbery  there  was  no  error  in  admitting  in  evidence  the  con- 
ductor's card  or  pass,  shown  to  have  been  issued  to  defendant  and  used  by  him, 
and  found  in  his  possession  in  a  mutilated  condition  after  the  robbery.  Tabor  v. 
State,  387. 

7.  Where  upon  trial  for  theft,  the  evidence  was  direct  and  positive,  there  was 
no  error  in  refusing  a  special  charge  on  the  law  of  circumstantial  evidence.  Booth 
v.  State,  452. 

City  Charter  and  Ordinance.    See  General  and  Special  Laws. 

1.  On  trial  for  murder  where  the  evidence  showed  upon  the  State's  theory  that 
defendant  killed  deceased,  a  policeman,  after  being  arrested  by  him  for  disturbing 
the  peace  or  unlawfully  carrying  a  pistol,  there  was  no  error  in  permitting  the 
State  to  introduce  in  evidence  the  special  charter  of  the  city  and  the  ordinances 
thereunder  authorizing  a  policeman  of  said  city  to  make  an  arrest  for  such  offenses 
without  warrant ;  besides  such  testimony  could  not  have  injured  defendant's  rights, 
as  the  verdict  was  for  manslaughter  and  thus  supported  appellant's  theory  of 
illegal  arrest.    Earles  v.  State,  140. 

2.  It  is  within  the  sound  discretion  of  the  Legislature  to  prescribe  limits  in 


Digitized  by 


Google 


652  Index. 

City  Charter  and  Ordinance — Continued. 

cities  and  towns  within  w^hich  saloons  may  be  conducted  and  outside  of  which 
saloons  may  be  prohibited.  This  is  regulation  and  not  prohibition.  Williams  t. 
State,  371. 

3.  The  Act  of  the  Thirtieth  Legislature,  page  258,  section  10,  providing  how 
saloons  shall  be  established  in  residence  portions  of  a  city,  is  not  in  conflict  with 
the  charter  of  a  city  obtained  from  the  Legislature,  which  limits  saloons  to  certain 
portions  of  the  city,  and  which  gives  the  city  authorities  power  to  suspend  said 
charter  provisions  and  ordinances  thereunder  in  certain  territory  in  said  city, 
and  prescribes  the  manner  in  which  license  for  the  sale  of  intoxicating  liquors  may 
be  obtained.     Id. 

4.  The  Legislature  of  this  State  is  authorized  to  empower  city  councils  by 
special  charter  to  prescribe  the  boundaries  and  limits  within  which  the  sale  of 
intoxicating  liquor  shall  be  prohibited  by  law,  and  such  local  authorities  may  define 
and  limit  the  area  within  which  such  sale  may  be  lawful.     Ex  parte  King,  383. 

City  Xarshall.     See  Witness  Under  Rule. 

Clothing  of  Deceased. 

1.  Where  upon  trial  for  murder,  the  clothes  of  the  deceased,  which  had  been 
washed,  were  introduced  in  evidence,  and  the  State's  attorney  merely  showed 
the  jury  where  the  ball  entered  the  clothes  and  then  laid  them  aside,  and  made 
no  further  comment  on  this  matter;  and  there  was  nothing  to  show  that  w^hat 
occurred  inflamed  the  minds  of  the  jury,  there  was  no  reversible  error,  although 
such  testimony  was  not  pertinent  on  any  controverted  issue  in  the  case.  How- 
ever, such  practice  is  deprecated  and  discouraged  by  the  court.     Tinsley  v.  State,  91. 

2.  Where  upon  trial  for  murder,  the  State's  theory  was  that  deceased  was  shot 
in  the  back  and  his  clothing  set  on  fire,  there  was  no  error  in  introducing  in 
evidence  the  clothing  of  deceased  which  tended  to  show  that  fact.     Sue  v.  State,  122. 

Codefendant.     See  Husband  and  Wife,  2. 

Codification. 

1.  In  construing  a  revision  of  statutes,  the  presumption  is  that  the  codifiers  and 
the  Legislature  did  not  intend  to  change  the  laws  as  they  formerly  stood,  and 
that  article  114,  Code  Criminal  Procedure,  should  be  construed  in  the  light  of  the 
former  law  as  it  existed  before  the  adoption  of  the  Revised  Statutes.  Following 
Runnels  v.  State,  45  Texas  Crim.  Rep.,  446;  77  S.  W.  Rep.,  459.  Ex  parte 
Muckenfuss,  4(>7. 

2.  Under  article  114,  Code  Criminal  Procedure,  the  clause  "or  that  any  person 
has  threatened  to  commit  an  offense,"  has  the  same  meaning  and  is  used  in  the 
same  sense  as  the  word  "offense,"  appearing  in  the  preceding  part  of  said  article, 
and  should  be  limited  in  its  meaning  to  offenders  against  person  or  property.     Id. 

C.  0.  B.  Shipment. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  there  was  no  evidence 
that  the  alleged  shipment  was  C.  O.  D.,  but  the  evidence  showed  it  was  an 
open  shipment,  the  money  having  been  sent  for  the  whisky,  the  court  erred  in 
charging  on  the  theory  that  it  was  a  C.  O.  D.  shipment.     Curtis  v.  State,  606. 

Comparison  of  Handwriting. 

Where  upon  trial  for  forgery  the  defendant  denied  under  oath,  that  the 
signature  to  the  alleged  forged  instrument  was  made  by  him,  and  in  his  hand- 
writing, and  it  was  not  shown  that  either  he  himself  wrote  the  instrument  or  was 
the  principal  in  some  way  connected  with  its  execution,  he  could  not  be  convicted 
under  the  statutes,  article  749,  Code  Criminal  Procedure,  of  forgery  by  evidence 
resting  alone  upon  a  comparison  of  the  handwriting  by  testimony  of  experts;  but 
other  evidence  was  required  to  show  that  defendant  wrote  the  instrument,  and 
the  passing  of  the  same  is  not  sufficient  to  sustain  a  conviction  of  forgery.  Spicer 
V.  State,  177. 

Complaint.     See  Boundaries ;  Jurat ;  Name  of  Affiant. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  county  attorney, 
by  mistake,  used  a  date  in  the  jurat  of  the  complaint  which  was  prior  to  the  date 
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of  the  alleged  offense  set  out  in  the  complaint,  there  was  no  error  in  allowing  the 
amendment  of  the  date  in  the  jurat,  to  comport  with  the  facts  and  the  date  set  out 
in  the  complaint.    Sanders  v.  State,  156. 

Conclusion  of  Witness. 

Upon  trial  for  murder  there  was  no  error  in  rejecting  certain  testimony  which 
called  for  a  conclusion  of  the  witness.     Sue  v.  State,  122. 

Conduct  of  Witness.     See  Evidence,  17. 

Upon  trial  for  rape,  there  was  no  error  to  permit  the  State's  counsel  to  ask 
prosecutrix  if  after  she  told  her  husband  about  the  way  defendant  had  treated  her, 
she  ceased  to  laugh  and  joke  with  him.     Smith  y.  State,  344. 

Confessions.     See  Arrest,  2 ;  Corpus  Delicti ;  Local  Option,  5 ;  Warning. 

1.  Where  upon  trial  for  murder  the  State  introduced  testimony  with  reference 
to  the  statements  of  defendant,  which  were  made  to  the  State's  witness  in  the 
nature  of  a  confession  when  the  defendant  was  not  under  arrest,  the  same  was 
admissible.     Reinhard  v.  State,  59. 

2.  Under  the  late  statutes,  confessions  cannot  be  introduced  unless  reduced  to 
writing,  even  if  warning  has  been  given.     Spicer  v.  State,  177. 

3.  When  upon  trial  for  theft,  the  State  placed  the  officer  who  arrested  the 
defendant  on  the  witness  stand,  who  testified  to  certain  confessions  by  defendant ; 
that  the  officer  believed  that  defendant  know  he  was  a  peace  officer  when  he 
awoke  defendant ;  that  he  did  not  warn  him ;  that  the  officer  had  a  warrant  for 
his- arrest  on  this  charge,  and  that  he  immediately  arrested  defendant  on  this 
charge,  but  that  defendant's  statement  was  made  before  his  arrest.  Held  that  the 
defendant  was  under  arrest,  and  his  confession  without  warning  was  inadmissible. 
Jones  V.  State,  206. 

4.  Where  upon  trial  for  murder  the  evidence  showed  that  an  officer  had  been 
deputized  to  hold  defendant  in  custody  until  the  sheriff  arrived,  and  that  during 
said  time  he  made  inculpatory  statements  to  the  State's  witnesses,  who  contended 
that  they  did  not  see  any  officer  at  the  time,  it  was  error  to  admit  such  testimon}\ 
The  mere  fact  that  the  officer  may  not  have  been  bodily  present,  he  having  legal 
custody  of  defendant,  would  not  preclude  the  conclusion  that  defendant  was  un- 
der arrest  at  the  time  he  made  the  confession.     Buckner  v.  State,  271. 

5.  Upon  trial  for  simple  assault,  it  was  error  to  admit  defendant's  bare  verbal 
confessions  made  when  under  arrest,  both  under  the  former  and  present  law; 
defendant  denying  said  confessions.     Layton  v.  State,  513. 

Confessions  Xust  be  in  Writing.     See  Confessions,  2. 

Confronted  by  Witness.     See  Absence  of  Defendant  on  Trial,  1. 

Upon  trial  for  murder,  where  the  State  attempted  to  show  by  a  witness  who 
had  found  some  books  and  papers  in  a  place  where  defendant  had  camped, 
that  the  name  of  deceased  appeared  on  some  of  these  papers;  to  which  the  court 
sustained  an  objection  that  the  books  and  papers  themselves  were  the  best  evidence ; 
whereupon  the  State's  attorney  produced  the  books  and  papers  and  began  to  inter- 
rogate witness  with  reference  to  them,  but  in  the  meanwhile  the  defendant  in 
charge  of  the  sheriff  had  left  the  court  room  unobserve<i  by  either  court  or  counsel, 
and  shortly  thereafter,  when  the  court's  attention  was  called  to  the  incident,  the 
court  immediately  instructed  the  jury  that  they  could  not  consider  any  testimony 
offered  in  defendant's  absence,  and  required  the  State's  counsel  to  reintroduce  the 
exact  testimony  he  had  introduced  in  defendant's  absence;  and  there  was  no  ques- 
tion as  to  the  facts  he  did  so  reintroduce,  to  wit,  the  name  of  deceased.  Held, 
there  was  no  error  and  no  violation  of  the  constitutional  or  statutory  provisions 
that  defendant  must  be  confronted  by  the  witness  and  be  present  on  the  trial  of 
felony.  Distinguishing  Bell  v.  State,  32  Texas  Crim.  Rep.,  436.  Cason  v. 
State,  220. 

Consent. 

Where  upon  trial  for  burglary,  the  court  charged  that  if  defendant  was  ad- 
mitted to  the  house  by  the  watchman  or  any  other  person  in  authority,  and  he  by 
reason  of  such  permission  and  consent  of  said  watchman  entered  said  house,  he 
would  not  be  guilty  as  charged,  and  if  so,  or  in  case  of  a  reasonable  doubt,  the  jury 
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should  acquit,  the  same  was  favorable  to  defendant,  and  he  could  not  complain. 
Shelton  v.  State,  611. 

Conspiracy.     See  Declarations  of  Co-conspirator. 

Upon  trial  for  murder  where  there  was  evidence  of  a  conspiracy,  there  was  no 
error  in  the  court's  qualification  of  defendant's  special  instruction,  to  the  effect 
that  the  declaration  of  a  codefendant  threatening  deceased  could  not  be  taken 
against  defendant,  unless  defendant  and  said  codefendant  had  entered  into  an  agree- 
ment to  kill  the  deceased.     Banks  v.  State,  480. 

Constitutional  Guarantees.     See  Constitutional  Law. 

Constitutional  Law.  See  Bill  of  Rights;  City  Charter  and  Ordinance,  2,  4;  Con- 
fronted by  Witness ;  Fourteenth  Amendment ;  Habeas  Corpus,  1 ;  Information, 
1;  Jury  and  Jury  Law,  4;  Occupation  Tax. 

1.  A  city  charter  granted  by  an  act  of  the  Legislature,  and  ordinance  there- 
under, establishing  saloon  limits  in  certain  prescribed  territory  of  the  city,  and 
exempting  certain  territory  from  said  saloon  limit  boundary,  and  inhibiting  the 
sale  of  intoxicating  liquors  outside  of  said  limits  in  certain  parts  of  the  city,  is 
not  a  discrimination  within  the  letter  or  spirit  of  the  Constitution  of  this  State  or 
of  the  United  States.     Williams  v.  State,  371. 

2.  The  Constitution  of  the  State  of  Texas,  section  2,  article  8,  provides  that  all 
occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class  of  subjects  within 
the  limits  of  the  authority  levying  the  tax.     Ex  parte  Woods,  575. 

3.  The  Constitution  is  the  supreme  law,  and  it  is  as  important  to  the  citizen 
that  his  rights  are  not  invaded  in  violation  of  constitutional  guarantees,  as  it  is 
that  an  act  of  the  Legislature  should  be  upheld.     Id. 

Construotive  Possession. 

Where  upon  trial  for  theft  under  the  value  of  $50,  the  evidence  showed  that 
the  prosecutor  left  the  alleged  stolen  property  in  his  pants'  pocket,  leaving  the 
pants  where  the  defendant  was  at  work ;  that  he  afterwards  missed  his  property, 
and  part  of  the  same  was  found  in  defendant's  possession  shortly  afterwards,  a 
charge  of  the  court  which  instructed  the  jury  that  the  alleged  stolen  property  need 
not  be  taken  from  the  actual  possession  of  the  owner,  etc.,  was  correct  Rose  v. 
State,  154. 

ConstructiTe  Presence.    See  Principals,  1. 

Contemporaneous  Transactions. 

1.  Where  defendant  was  indicted  for  the  embezzlement  of  a  horse  and  the  evi- 
dence showed  that  he  took  the  said  horse  in  part  payment  for  a  piano,  which  he 
sold  for  his  principal,  and  that  at  the  same  time  he  took  two  notes,  also  in  payment 
of  said  piano,  and  made  said  notes  payable  to  himself,  and  cashed  the  same,  there 
was  no  error  in  the  court's  charge,  that  the  taking  of  said  notes  could  be  cou' 
sidered  upon  the  question  of  the  defendant's  fraudulent  intent  to  appropriate  the 
said  horse;  to  rebut  defendant's  theory  that  he  had  authority  to  sell  the  horse. 
Smith  V.  State,  527. 

2.  Upon  trial  for  a  violation  of  the  local  option  law,  the  State  introduced  testi- 
mony of  a  seizure  under  a  search  warrant  of  a  quantity  of  intoxicating  liquors  in 
the  possession  of  defendant,  some  six  weeks  after  the  alleged  sale  for  which  de- 
fendant was  being  tried.  Held,  that  the  contemporaneous  possession  of  intoxicat- 
ing liquors  by  defendant  is  admissible  in  evidence  where  he  is  being  prosecuted  for 
the  sale  of  intoxicating  liquors  in  violation  of  the  local  option  law;  however,  this 
testimony  did  not  show  reasonably  contemporaneous  possession,  and  its  admission 
was  reversible  error.  Overruling  Parish  v.  State,  48  Texas  Crim.  Rep.,  578;  Harris 
V.  State,  50  Texas  Crim.  Rep.,  411,  97  S.  W.  Rep.,  704 ;  Harris  v.  State,  100  S.  W. 
Rep.,  020.     Davidson,  Presiding  Judge,  dissenting.     Myers  v.  State,  558. 

Contest  of  Elections. 

The  Act  of  the  Thirtieth  Legislature  providing  for  the  contest  of  elections  on 
the  local  option  law,  having  gone  into  effect  one  month  after  the  trial  of  a  viola- 
tion of  the  local  option  law,  did  not  apply  in  passing  upon  the  validity  of  the 
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order  of  the  commissioners  court  or  the  county  judge's  certificate;  but  where 
these  matters  had  been  previously  passed  upon  by  the  Court  of  Criminal  Appeals, 
holding  that  local  option  was  adopted  in  the  county  of  the  prosecution,  said  orders 
were  not  subject  to  legal  criticism,  and  there  was  no  error.     Stames  v.  State,  403. 

Continnanoe.    See  Admissions  of  the  State's  Counsel;  Bill  of  Exceptions;  Jury 
and  Jury  Law. 

1.  Where  upon  trial  for  robbery  the  testimony  of  the  absent  witness  as  set  out 
in  defendant's  first  application  for  continuance  showed  that  there  was  nothing 
taken  from  the  person  of  the  party  alleged  to  have  been  robbed,  etc.,  and  that  such 
absent  witness  was  present  at  the  time  of  the  alleged  robbery,  etc.,  the  application 
should  have  been  granted,  although  the  diligence  was  hardly  sufficient.  Weaver 
V.  State,  11. 

2.  Where  the  application  for  continuance  did  not  show  whether  it  was  the  first 
or  subsequent  one;  and  did  not  name  the  party  from  whom  the  defendant  alleged 
to  have  purchased  the  alleged  stolen  goods,  etc.,  and  was  so  indefinite  that  it  could 
not  form  the  basis  of  perjury,  the  same  was  correctly  overruled.  Mitchell  v. 
State,  37. 

3.  Where  upon  trial  for  murder  the  testimony  of  the  absent  witness,  in  the  light 
of  the  record,  could  not  possibly  have  caused  a  more  favorable  verdict  than  the 
one  rendered,  the  cause  will  not  be  reversed  and  remanded,  where  the  application 
for  continuance  and  the  motion  for  new  trial  were  overruled.     Harris  v.  State,  118 

4.  In  the  absence  of  a  bill  of  exceptions  to  the  overruling  of  a  motion  for  con- 
tinuance, the  matter  cannot  be  considered  on  appeal.     Sue  v.  State,  122. 

5.  Where  upon  trial  for  assault  with  intent  to  rape,  the  testimony  of  the  absent 
witnesses,  as  set  out  in  defendant's  first  application  for  continuance,  would  di- 
rectly contradict  the  testimony  of  the  prosecutrix  in  regard  to  the  condition  of 
things  when  the  witnesses  arrived  upon  the  scene,  the  continuance  should  have 
been  granted.     Foster  v.  State,  137. 

6.  Where  no  bill  of  exceptions  had  been  reserved  to  the  overruling  of  a  motion 
for  continuance,  the  same  could  not  be  considered  on  appeal;  besides  the  absent 
testimony,  to  show  that  defendant  had  a  key  to  the  burglarized  premises  by  consent 
of  the  owner,  was  immaterial,  as  the  evidence  as  to  the  entry  into  the  houi^e 
showed  a  breaking  or  cutting  of  a  wire  screen  door,  through  which  the  burglar  in- 
serted his  hand  and  lifted  a  latch.     Johnson  v.  State,  201. 

7.  Where  upon  trial  for  murder  the  prosecution  relied'  upon  the  fact  that  de- 
fendant left  in  company  with  deceased  and  another,  and  the  theory  of  the  State  was 
that  the  other  party  killed  deceased,  there  being  no  eyewitnesses,  defendant's 
motion  for  continuance  proposed  to  show  by  the  testimony  of  the  absent  witness 
that  defendant  did  not  leave  with  the  deceased  and  the  other  party,  and  that  the 
homicide  occurred  before  defendant  left  the  absent  witness,  and  some  distance  from 
where  they  were.  Held,  that  the  continuance  should  have  been  granted.  Lopez 
V.  State,  226. 

8.  Where  upon  trial  for  felony  the  motion  for  continuance  showed  that  the  testi- 
mony of  the  absent  witnesses  was  material  and  important;  that  the  defendant 
was  in  jail  without  counsel ;  that  he  requested  the  sheriff  to  have  process  issued 
for  all  his  witnesses;  that  his  attorney  was  150  miles  away;  that  it  was  his 
first  application  for  continuance,  the  same  should  have  been  granted.  Hardin  v. 
State,  238. 

9.  Where  for  trial  of  unlawfully  carrying  a  pistol,  the  motion  for  continuance 
was  the  second  application,  the  diligence  for  obtaining  process  for  witnesses  is 
more  strictly  construed  than  in  the  finpt  application;  and  w^here  diligence  was 
totally  wanting  the  application  was  correctly  overruled.     McCrimmon  v.  State,  318. 

10.  Where  the  testimony  of  the  absent  witnesses,  in  the  light  of  the  record,  was 
not  probably  true,  and  the  ground  set  out  in  the  motion  for  continuance  was  too 
general,  there  was  no  error  in  overruling  it.    Blue  v.  State,  324. 

11.  Where  upon  trial  for  assault  with  intent  to  commit  rape,  the  State's  testi- 
mony showed  that  the  alleged  transaction  had  taken  place  in  the  sleeping  car  of  a 
railway  train,  filled  with  passengers,  defendant's  first  application  for  continuance 
setting  out  testimony  of  absent  witnesses,  and  defendant's  motion  for  new  trial 
setting  out  newly  discovered  evidence,  to  show  want  of  outcry  on  part  of  pros- 
ecutrix, etc.,  should  have  been  granted.     Collins  v.  State,  456. 
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Contradicting  Witness.     See  Interpreter. 

Upon  trial  for  rape,  the  court  should  have  permitted  the  defendant  to  con- 
tradict the  prosecutrix's  mother  as  to  various  statements  made  by  her  as  to  her 
daughter  not  being  raped,  just  after  the  offense  is  alleged  to  have  been  com- 
mitted, and  to  lay  the  predicate  therefor.    Adams  v.  State,  13. 

Conyersatlon. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  defendant  introduced 
a  part  of  the  statement  of  a  witness,  there  was  no  error  in  permitting  the  State 
to  introduce  all  of  said  conversation  of  said  witness;  especially  where  the  court 
limited  said  testimony  to  the  credibility  of  a  witness.     Hood  ▼.  State,  524. 

Converse  Proposition. 

Where  upon  trial  for  murder  the  court  charged  the  jury  that  defendant  had  a 
right  to  arm  himself  with  a  shotgun  for  self -protection,  there  was  no  error  in 
not  giving  a  converse  charge  that  if  he  had  armed  himself  to  commit  an  unlawful 
homicide  they  could  consider  the  fact  as  an  incriminating  circumstance;  as  such 
latter  charge  would  have  been  on  the  weight  of  the  evidence.     Harris  v.  State,  118. 

Cooling  Time. 

Where  upon  trial  for  murder,  the  evidence  did  not  show  that  before  the  homi- 
cide, the  defendant  was  sufficiently  provoked  by  the  conduct  of  the  deceased  to 
produce  anger,  rage,  or  sudden  resentment,  as  to  render  his  mind  incapable  of  cool 
reflection,  the  issue  of  cooling  time  was  not  in  the  case,  and  no  charge  thereon  was 
necessary.     Jay  v.  State,  5G7. 

Corpus  Delicti. 

The  rule  now,  as  laid  down  by  this  court,  is,  that  a  confession  may  be  used 
in  making  out  the  corpus  delicti.  However,  in  the  case  at  bar  the  State  did  not 
rely  upon  a  confession  alone,  and  there  was  no  reversible  error.  Approving 
Kugadt  V.  State,  38  Texas  Crim.  Rep.,  681.  Qualifying  Attaway  v.  State,  35  Texas 
Crim.  Rep.,  403.     Sowles  v.  State,  17. 

Corroboration.     See  Burglary,  6 ;  Theft  of  Horse. 

CredlbUlty  of  Witness.     See  Evidence,  33. 

1.  Upon  trial  of  robbery  where  the  State  upon  cross-examination  of  defendant's 
witness  brought  out  the  fact  that  the  witness  had  been  charged  with  murder  and 
robbery,  the  court  correctly  charged  the  jury  that  this  testimony  simply  affected 
the  credibility  of  the  witness.     Tabor  v.  State,  387. 

2.  A  witness  may  be  impeached  or  his  veracity  attacked  by  showing  that  he  had 
been  arrested  for  theft,  or  had  been  indicted  for  it,  but  he  can  not  be  tried  under 
charge  of  theft,  and  the  details  of  the  evidence  narrated,  when  he  is  simply  intro- 
duced as  a  witness.     Goad  v.  State,  444. 

Criminal  Intent.     See  Evidence,  4. 

Where  upon  trial  for  murder,  the  evidence  showed  that  defendant's  codefendant 
did  the  actual  killing,  the  court  should  have  charged  the  jury  that  if  the  jury 
believed  or  had  a  reasonable  doubt  whether  such  killing  was  upon  an  independent 
impulse  of  said  codefendant,  and  not  in  pursuance  of  an  agreement  with  the  de- 
fendant, to  acquit  the  defendant.  Defendant  could  only  be  bound  by  his  own  in- 
tent and  criminal  purposes,  and  where  the  evidence  suggested  such  an  issue  the 
court  should  have  charged  properly  under  this  phase  of  the  case  upon  the  differoit 
degrees  of  murder  as  well  as  manslaughter.     Smith  v.  State,  27. 

Cross-Examlnation.    See  Rape,  3 ;  Husband  and  Wife,  1 ;  Reputation  of  Defendant. 

1.  WTiere  upon  trial  for  rape,  the  declarations  of  a  third  party  might  not  have 
been  wholly  relevant  testimony,  to  wit :  as  to  what  he  advised  prosecutrix's  hus- 
band to  do,  yet  where  the  same  was  brought  out  by  the  defense,  as  stated  in  the 
trial  court's  explanation,  there  was  no  reversible  error.     Smith  v.  State,  344. 

2.  Where  upon  trial  for  burglary,  defendant  had  testified  to  an  alibi,  claiming 
that  he  was  sick,  and  could  not  have  been  present  at  the  commission  of  the  offense, 
there  was  no  error  in  permitting  the  State  on  cross-examination  to  inquire  into 
the  character  of  such  sickness,  to  which  defendant  replied  that  he  had  a  bad  dis- 
ease.    Moore  v.  State,  364. 
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3.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  defense  brought 
out  on  cross-examination  testimony  that  the  witness  was  a  United  States  officer 
employed  by  the  government  to  prevent  the  introduction  of  liquor  into  the  Indian 
Territory,  etc.,  there  was  no  error.     Dooley  v.  State,  491. 

CumulatiTe  PuBlshment. 

Where  upon  trial  for  burglary  under  article  1015,  Penal  Code,  with  reference  to 
cumulative  punishment,  the  State  Introduced  the  former  judgment  of  conviction, 
and  the  bill  of  exceptions  to  the  introduction  of  this  judgment  was  only  with 
reference  to  the  predicate  laid  for  such  introduction,  and  did  not  show  that  the 
record  itself  went  before  the  jury,  and  the  objections  to  matters  of  fact  were  not 
verified  by  the  court,  the  question  could  not  be  considered  on  appeal;  besides  the 
record  of  a  previous  conviction  was  admissible  in  evidence.     Mitchell  v.  State,  37 

Custody.     See  Confessions. 

Bate  of  Offense.     See  Indictment,  14. 

Where  upon  trial  for  perjury,  where  the  court  charged  that  if  the  jury  found 
and  believed  from  the  evidence  that  the  game  or  game  of  cards  upon  which  this 
perjury  was  based,  were  played  at  a  different  time  than  that  alleged  in  the  in- 
dictment, to  acquit,  there  was  no  error.     Clay  v.   State,  555. 

Deadly  Weapons. 

1.  On  trial  for  murder  there  was  no  error  to  permit  a  deputy  sheriff,  who  held 
such  office  for  a  number  of  years  to  testify  that  the  pistol  used  in  the  homicide 
was  a  thirty-eight-caliber  and  a  deadly  weapon.     Earles  v.  State,  140. 

2.  Where  upon  trial  for  robbery  the  indictment  charged  a  robbery  by  the  use 
of  deadly  weapons,  and  also  used  some  expressions  to  indicate  a  charge  of  simple 
robbery,  and  the  court  instructed  the  jury  on  both  robbery  by  assault  and 
robbery  with  deadly  weapons,  and  the  jury  found  a  verdict  for  simple  robbery 
and  gave  the  punishment  for  that  offense,  the  verdict  w^as  responsive  to  the 
indictment  and  the  court's  charge,  and  there  was  no  error.     Tabor  v.  State,  387. 

3.  Where  in  a  prosecution  for  aggravated  assault  with  an  ax,  alleged  to  be  a 
deadly  weapon,  the  evidence  did  not  show  that  said  ax  was  a  deadly  weapon,  a 
conviction  for  aggravated  assault  could  not  be  sustained.     Bush  v.  State,  398. 

4.  Where  upon  trial  for  assault  with  intent  to  murder,  defendant  was  found 
guilty  of  aggravated  assault,  and  the  evidence  showed  that  the  knife  used  by 
defendant  was  an  ordinary  two-bladed  pocketknife,  and  there  was  nothing  to 
show  the  deadly  character  of  the  knife,  a  charge  of  the  court  on  aggravated 
assault  by  means  of  a  deadly  weapon  was  reversible  error.     Barnes  v.  State,  407. 

5.  Where  upon  trial  for  assault  with  intent  to  murder  there  was  no  evidence 
that  the  pistol  used  by  the  defendant,  when  used  as  a  bludgeon  and  not  as  a 
firearm,  was  a  deadly  weapon,  or  was  calculated,  when  so  used,  to  inflict  great 
bodily  injury,  the  court  should  have  charged  on  simple  assault,  and  a  failure  to  do 
so  was  reversible  error.  Following  Pierce  v.  State,  21  Texas  Crim.  App.,  540; 
Hext  V.  State,  48  Texas  Crim.  Kep.,  57G;  14  Texas  Ct.  Rep.,  252.  Peacock  v. 
State,  432. 

Death  Penalty.     See  Murder  in  the  First  Degrree ;  Rape,  2. 

Declaration  and  Acts  of  Co-conspirator. 

Upon  trial  for  murder,  there  was  no  error  in  admitting  the  declaration  of  a 
coKJonspirator  to  the  effect  that  the  deceased  was  getting  too  G — d  d — d  smart  in 
accusing  his  boy  of  stealing  a  coat,  and  if  he  did  not  take  it  back,  by  G— d  he 
intended  to  kill  him,  the  record  showing  that  defendant  and  his  co-conspirator  had 
entered  into  a  conspiracy;  and  this,  although  the  conspiracy  was  shown  after  this 
testimony  was  introduced.     Banks  v.  State,  480. 

Declaration  of  Deceased. 

Where  upon  trial  for  murder  the  defense  relied  upon  insulting  language  of  the 
deceased  concerning  defendant's  daughter,  and  the  State  disputed  said  defense,  it 
was  error  to  reject  testimony  by  the  defense  to  show  uncommunicated  declarations 
by  deceased  concerning  the  want  of  chastity  of  defendant's  daughter,  to  show  the 
credibility  of  defendant's  statement.  Hill  v.  State,  241. 
Vol  52  Crim.— 42 
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Declarations  and  Acts  of  Defendant.    See  Coufessious. 

1.  Where  upon  trial  for  theft  the  State  was  permitted  to  show  a  part  of  de- 
fendant's declaration  when  accused  of  the  alleged  theft,  it  was  error  to  exclude 
the  testimony  of  defendant's  witnesses  showing  a  part  and  parcel  of  the  same 
transaction  and  declaration  by  defendant  brought  out  by  the  State.  Sowles  v. 
SUte,  17. 

2.  Upon  trial  for  murder,  where  the  mother  of  defendant  upon  cross-examination 
denied  that  she  had  declared  upon  reaching  the  home  of  the  deceased,  where 
she  found  the  defendant  lying  on  the  floor  where  he  had  shot  himself,  that  she 
cried  out:  "Oh  Joe,  I  begged  you  not  to  do  this,  but  you  have  gone  and  done 
it  any  way;"  there  was  no  error  in  permitting  the  State  to  introduce  a  witness 
to  show  that  the  defendant's  mother  immediately  upon  her  arrival  at  the  side  of 
her  son  did  malce  such  declaration,  and  that  the  defendant,  looking  at  the  deceased, 
then  said,  "The  wretch,  she  thought  she  could  do  with  me  as  she  wished,  and  if  it 
was  to  do  over  I  would  do  it  again."  This  was  admissible  as  original  evidence. 
Reinhard  v.  State,  59. 

3.  Where  upon  appeal  for  conviction  of  murder  the  bill  of  exceptions  showed 
that  immediately  after  the  homicide,  api^ellant  went  to  a  store  and  got  a  shotgun, 
and  that  one  of  the  owners  of  the  store  in  the  presence  of  a  constable  told  him  to 
put  it  down,  and  thereupon  api)ellant  offered  to  prove  his  declaration  by  the  con- 
stable that  he  wanted  the  gun  because  he  understood  a  strange  negro  was  going 
about  town  armed  with  a  shotgun,  and  appellant  wanted  to  protect  himself ;  and  the 
bill  further  showed  that  like  evidence  had  already  been  admitted,  there  was  no 
reversible  error  in  excluding  this  declaration.     Harris  v.  State,  118. 

4.  On  trial  for  murder  there  was  no  error  to  admit  the  declaration  of  defendant 
in  evidence  to  the  effect  that  deceased  had  beat  him  out  of  a  girl,  which  remark 
was  made  shortly  before  the  homicide.     Sue  v.  State,  122. 

5.  Upon  trial  for  burglary  there  was  no  error  in  admitting  defendant's  declara- 
tion that  he  owned  a  certain  hammer  and  file  about  which  the  State's  witness 
made  inquiry  of  defendant,  and  his  further  statement  that  defendant  threw  said 
hammer  and  file  under  the  house  where  witness  picked  them  up,  and  that  defendant 
had  been  using  these  tools  in  working  for  the  prosecutor  in  knocking  off  wire ;  and 
then  permitting  the  State  to  show  by  prosecutor  that  defendant  had  not  been  work- 
ing on  any  wire  fence,  etc.,  but  had  been  ploughing.  This  was  original  testimony : 
but  even  if  impeaching  testimony  was  admissible.     Taylor  v.  State,  190. 

6.  Upon  trial  for  murder  there  was  no  error  in  admitting  the  declarations  of 
defendant  on  a  former  trial  in  the  nature  of  a  confession,  and  there  was  no  error 
in  not  limiting  this  testimony.     Moore  v.  State,  336. 

7.  Upon  trial  for  rape,  there  was  no  error  in  admitting  in  evidence  defendant's 
declaration  to  prosecutrix,  as  to  what  she  should  do  to  prevent  conception.  Smith 
V.  State,  344. 

8.  Upon  trial  for  rape  there  was  no  error  in  admitting  the  statement  of  de- 
fendant when  he  was  not  under  arrest,  and  which  he  made  to  a  brother  Mason,  to 
the  effect  that  he  wanted  the  matter  investigated,  upon  the  question  as  to  whether 
he  was  guilty  of  the  offense  or  not.     Id. 

9.  Where  upon  trial  for  theft,  the  State  was  permitted  to  introduce  testimony 
that  defendant  asked  witness  to  go  to  town  and  defendant  would  settle  the  matter, 
a  week  or  so  after  the  theft,  there  was  no  error.     Booth  v.  State,  452. 

10.  Upon  trial  for  perjury  there  was  no  error  in  admitting  the  declarations  of 
defendant  made  after  he  had  been  before  the  grand  jury,  to  the  effect  that  he  and 
other  parties  would  have  to  pay  a  fine  for  playing  cards,  and  was  not  a  revelation 
of  the  secrets  of  the  grand  jury.     Clay  v.  State,  555. 

11.  Where  upon  trial  for  murder  the  State  put  in  evidence  not  only  the  declara- 
tion by  defendant,  but  that  of  other  witnesses,  to  the  effect  that  the  killing  was 
accidental,  it  became  the  duty  of  the  court  to  charge  the  jury  that  the  burden 
rested  on  the  State  to  show  that  the  exculpatory  statements  of  the  defendant,  which 
were  in  writing,  were  untrue,  before  they  could  find  defendant  guilty.  Comba  v. 
State,  613. 

Declarations  of  Prosecutrix. 

Upon  trial  for  rape  where  the  defense  attacked  the  charactet  and  acts  of  the 
prosecutrix  by  showii^  acts  of  intimacy  between  the  defendant  and  the  prose- 
cutrix prior  to  the  alleged  rape,  and  the  whole  case  was  a  running  fight  over  the 
life,  acts,  conduct  and  character  of  the  prosecutrix,  there  was  no  error  in  ad- 
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mitting  in  evidence  the  testimony  of  State's  witnesses  with  reference  to  com- 
plaints that  the  prosecutrix  made  to  them  in  regard  to  the  defendant  forcing  his 
company  upon  her  prior  to  the  alleged  rape.    Brown  v.  State,  267. 

Declarations  of  State's  Witness.    See  Evidence,  2,  25. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State  introduced 
defendant's  alleged  agent  as  a  witness  against  him  who  among  other  things  testified 
that  he  was  not  authorized  by  defendant  to  sell  liquor  in  the  county  of  the  trial, 
the  jury  were  not  bound  by  such  statement  but  could  look  at  the  circumstances 
surrounding  the  entire  case.    Oldham  v.  State,  516. 

Declarations  and  Acts  of  Third  Parties.     See  Arrest,  1 ;  Gross-Examination,  1. 

1.  Where  upon  trial  for  rape  the  defendant  objected  to  certain  acts  and  declara- 
tions of  the  mother  of  the  female  child  alleged  to  have  been  raped,  to  the  effect 
that  said  mother  was  crying,  was  fumbling  with  a  pistol  when  inquiring  for 
defendant,  and  threatened  to  kill  him  at  the  time  she  went  to  defendant's  house 
after  the  alleged  offense;  and  the  court  held  the  question  in  abeyance,  and  in  the 
course  of  the  trial  the  same  class  of  evidence  was  brought  out  on  cross-examination 
of  defendant  and  his  witnesses,  and  the  court  failed  to  announce  any  ruling  on 
the  point  of  objection,  held :  reversible  error  and  that  this  class  of  testimony  was 
highly  prejudicial  to  the  rights  of  defendant  and  should  have  been  excluded.  Adams 
Y.  State,  13. 

2.  Upon  trial  for  rape,  statements  made  by  other  parties  while  the  defendant 
was  not  present  should  not  be  introduced  in  evidence  to  prejudice  him  in  the  trial 
of  his  case.     Id. 

3.  Upon  trial  for  murder  where  the  State  introduced  testimony  that  on  the 
evening  before  the  killing  the  witness  informed  the  attorney  of  defendant  that  the 
officers  were  going  the  next  day  to  execute  the  writ  of  possession  the  second 
time,  and  there  was  also  some  testimony  that  the  defendant  had  notice  thereof, 
the  court  should  have  charged  the  jury  that  they  should  not  consider  such  testi- 
mony unless  they  believed  beyond  a  reasonable  doubt  that  the  witness'  statement 
to  defendant's  attorney  was  communicated  to  defendant.     Smith  v.  State,  27. 

4^  Upon  trial  for  murder  where  the  evidence  showed  that  deceased  was  an 
officer  and  according  to  the  State's  theory  had  arrested  the  defendant  either  for 
disturbing  the  peace  or  carrying  a  pistol,  without  warrant,  on  information  received 
from  other  officers  of  the  law,  there  was  no  error  in  permitting  such  other  officers 
to  testify  to  these  facts,  and  that  they  had  so  informed  the  deceased,  and  that  the 
latter  was  to  make  the  arrest  upon  such  information;  such  conversation  among 
the  officers  out  of  the  presence  of  defendant  does  not  come  within  the  rule  of  ex- 
cluding declarations  of  third  parties  in  the  absence  of  the  accused,  and  was  ad- 
missible.    Earles  v.  State,  140. 

5.  On  trial  for  aggravated  assault  it  was  error  to  admit  the  acts  and  declara- 
tions of  a  third  party  after  the  difficulty,  with  reference  to  the  prosecuting  witness, 
Moody  V.  State,  232. 

6.  Upon  trial  for  assault  with  intent  to  murder  it  was  error  to  admit  in 
evidence  the  declaration  of  an  accomplice  to  a  third  party,  made  in  the  absence 
of  defendant,  that  he,  defendant  and  others  had  conspired  to  kill  the  hogs  of  the 
prosecutor  out  of  which  transaction  the  assault  arose;  this  was  simply  a  narra- 
tion of  the  fact  that  a  conspiracy  had  been  entered  into,  without  showing  that 
the  same  still  existed,  and  was  not  made  in  furtherance  of  the  common  design; 
the  same  was  purely  hearsay  and  not  admissible,  as  the  statement  of  a  co-con- 
spirator, or  to  corroborate  the  accomplice;  but  might  possibly  have  been  ad- 
missible to  show  that  the  declarant  was  a  detective.     Choice  v.  State,  285. 

7.  Upon  trial  for  rape,  there  was  no  error  in  admitting  the  testimony  of  prose- 
cutrix's husband  that  the  reason  for  his  questioning  her  in  regard  to  the  offense, 
was  that  he  found  that  his  wife  was  not  a  virgin,  after  marrying  her.  Smith 
V.  State,  344. 

8.  Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit 
testimony  with  reference  to  a  conversation  between  a  prosecuting  attorney  and 
the  defendant  while  the  latter  was  under  arrest  in  another  case,  in  which  the 
prosecuting  attorney  told  defendant  that  if  he  shipped  certain  whisky  to  another 
party  for  the  purpose  of  having  that  party  sell  it,  the  defendant  would  be  guilty 
of  a  violation  of  the  law,  and  to  which  statement,  defendant  made  no  reply; 
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this  was  simply   the  opinion   of  the   prosecuting  attorney  and   reversible  error. 

Roberts  v.  State,  355. 

9.  Upon  trial  for  assault  with  intent  to  murder,  the  court  erred  in  admitting  in 
evidence  the  declarations  of  third  parties  not  connected  with  the  offense,  with  refer- 
ence to  a  certain  knife  which  was  found  immediately  after  the  difficulty,  and 
near  the  scene  thereof,  and  which  was  claimed  by  one  of  the  parties  and  handed 
to  him.  This  was  not  ree  gestse.  Following  Casey  v.  State,  50  Texas  Crim. 
Rep.,  392;  17  Texas  Ct.  Rep.,  16&     Peacock  v.  State,  432. 

10.  Upon  trial  for  murder  where  the  State  did  not  rely  upon  a  conspiracy, 
there  was  no  error  in  excluding  testimony  with  reference  to  transactions  between 
deceased  and  a  third  party.     Jay  v.  State,  507. 

11.  Where  upon  trial  for  murder  the  defendant  offered  testimony  with  refer- 
ence to  the  acts  and  declarations  of  his  brother  immediately  after  the  homicide, 
and  at  the  scene  of  the  killing,  to  the  effect  that  he  appeared  to  regret  and  be 
sorry  for  the  occurrence  of  the  death  of  deceased,  the  same  was  not  admissible 
as  said  witness  was  not  on  trial  and  there  was  no  evidence  justifying  the  con- 
clusion that  the  State  relied  on  a  conspiracy  between  the  defendant  and  his 
brother  to  kill  the  deceased.     Id. 

Defendant  as  a  Witness. 

1.  Upon  trial  for  murder  there  was  no  error  in  permitting  counsel  for  the 
State  to  examine  defendant  on  cross-examination  touching  the  defense  which  had 
been  interposed  for  him  in  the  case  theretofore.     Smith  v.  State,  27. 

2.  Where  upon  trial  for  a  violation  of  the  local  option  law,  defendant  took 
the  witness  stand  and  testified  in  his  own  behalf,  there  was  no  error,  that  the 
State  on  cross-examination  brought  out  the  fact  that  defendant  in  other  prose- 
cutions growing  out  of  the  same  transaction  had  not  taken  the  witness  stand  to 
contradict  the  testimony  of  a  State's  witness  who  did  testify  in  said  other  cases, 
and  who  had  since  died.     Sanders  v.  State,  156. 

3.  Upon  trial  for  robbery  there  was  no  error  in  the  court's  charge  in  stating 
the  punishment  for  the  offense  charged;  nor  with  reference  to  appellant's  right 
in  not  testifying.     Tabor  v.  State,  387. 

Defendant's  Failure  to  Testify. 

Where  upon  trial  for  aggravated  assault.  State's  counsel  in  his  argument 
maintained  that  there  had  not  been  a  witness  to  contradict  the  prosecutrix,  the 
same  was  not  an  allusion  to  appellant's  failure  to  testify  in  his  own  belialf.  Dis- 
tinguishing Washington  v.  State,  8  Texas  Ct.  Rep.,  944.  Citing  Rippey  v.  State, 
10  Texas  Ct.  Rep.,  927.     Sample  v.  State,  505. 

Defendant's  General  Reputation. 

Where  upon  trial  for  burglary  the  defendant  relied  mainly  upon  his  immediate 
explanation  of  the  circumstances  of  his  presence  in  the  car,  on  the  ground  that 
he  was  instructed  to  nail  up  the  car;  and  it  was  the  effort  of  the  State  to  break 
down  this  explanation  which  involved  an  attack  upon  defendant's  credibility,  it 
was  error  to  exclude  testimony  as  to  defendant's  general  reputation  for  truth 
and  veracity.     Butler  v.  State,  528. 

Defense  of  Property. 

Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  should  show 
that  the  defendant  had  a  right  under  an  agreement  with  prosecutor  to  the  land 
attempted  to  be  taken  in  by  the  fence  in  question,  the  court  should  charge  on  the 
law  of  the  defense  of  property.     Roch  v.  State,  48. 

Definition  of  Night. 

Where  upon  trial  for  a  night-time  burglary  the  evidence  showed  that  a  private 
residence  was  burglariously  entered  after  night,  and  that  the  same  was  occu- 
pied as  a  residence,  there  was  no  error  in  the  court's  charge  because  it  did  not 
inform  the  jury  that  night  began  thirty  minutes  after  sunset  and  terminated 
thirty  minutes  before  sunrise.    Johnson  v.  State,  201. 
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1.  Under  a  prosecution  for  running  a  public  gaming  house,  etc,  it  is  necessary 
that  the  offending  party  be  either  the  proprietor,  the  manager,  or  that  he  has  in 
some  way  control  of,  or  runs  the  public  gaming  place;  unless  he  is  so  con< 
nected  with  it,  he  cannot  be  guilty,  and  the  court  should  so  instruct  the  jury. 
Strong  V.  State,  133. 

2.  It  is  a  familiar  rule  that  where  general  words  follow  particular  and  specific 
words,  the  former  must  be  confined  to  things  of  the  same  kind;  and  this  rule 
is  especially  applicable  in  the  interpretation  of  statutes  defining  crimes  and  regu- 
lating their  punishment.  Following  Murray  v.  State,  21  Texas  Crim.  App.,  620. 
Muckenfuss  v.  State,  467. 

Defleotion  from  Journey. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
defendant  was  at  the  house  of  another,  where  a  crowd  had  gathered,  and  that 
in  a  difficulty  he  drew  his  pistol  and  fired  upon  one  of  the  parties;  and  the 
defense  claimed  that  the  accused  was  carrying  bis  pistol  home,  and  that  he 
incidentally  went  to  the  gathering,  the  court  correctly  charged  that  while  de- 
fendant had  a  right  to  carry  the  pistol  to  his  home,  yet  if  he  stopped  en  route, 
and  diverted  his  course  to  engage  in  pleasure,  he  would  be  guilty.  Banks  v. 
State,  167. 

Degree  of  Murder.     See  Charge  of  Court,  5. 

Description  of  Property. 

Where  upon  trial  for  theft  the  evidence  showed  that  a  part  of  the  property 
was  fraudulently  taken  at  the  time  of  the  theft  of  other  property,  the  same 
was  sufficient  to  sustain  a  conviction,  although  the  property  so  found  in  defend- 
ant's i>o8session  may  not  have  been  described  in  the  indictment,  where  there 
could  be  no  question  that  the  theft  of  this  property  necessarily  included  the  theft 
of  the  property  alleged  in  the  indictment.     Rose  v.  State,  154. 

Deteetive.    See  accomplice,  2. 

Biotation  to  Clerk.    See  Certificate  of  Judge,  2. 

Different  Counts  in  Indictment. 

Where  upon  trial  for  theft  from  the  person,  the  indictment  contained  two 
counts,  one  for  privately  stealing  and  the  other  for  sudden  taking,  and  the  law 
as  to  both  counts  was  defined  in  the  charge,  but  only  that  as  to  private  taking 
was  applied  to  the  facts  and  submitted  to  the  jury,  who  were  further  instructed 
not  to  consider  the  other  count  in  the  indictment,  there  was  no  error.  Following 
McLin  V.  Sate,  29  Texas  Crim.  App.,  171,  15  S.  W.  Rep.,  600.     Black  v.  State,  8. 

Degenerate.     See  Insanity,  1. 

Different  Elections.     See  Elections. 

DisjunctlTe.     See  Words  and  Phrases,  2. 

Disorderly  House.    See  Admissions  of  State's  counsel. 

Dismissal.     See  Robbery. 

DisqualUloation  of  Judge. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  defense  interposed 
an  objection  that  the  trial  judge  was  disqualified  because  he  had  stated  to  the 
sberifif  that  defendant  was  guilty,  and  all  that  was  developed  ou  the  contest 
of  this  issue  was  that  a  hypothetical  case  had  been  put  to  the  judge,  which  he 
said  would  be  a  violation  of  the  law,  the  judge  was  not  disqualified  to  try  the 
case.     Owens  v.  State,  362. 

Disturbing  Peace.     See  Appeal  Bond;  Information,.  1. 

Where  upon  trial  for  disturbing  the  peace  the  evidence  showed  that  defendant 
called  the  prosecutor  a  damned  liar,  and  asked  him  to  come  out  and   fight  him 
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and  so  forth,  the  allegations  in  the  information  that  the  defendant  cursed  and 

swore,  and  used  abusive  langruag^e,  etc.,  were  sustained.     Mercer  v.  State,  32L 

Disturbing  Beliglous  Worship. 

Where  upon  trial  for  disturbing  religious  worship  the  evidence  was  circum- 
stantial, and  failed  to  show  that  defendant  acted  with  or  encouraged  those  who 
were  disturbing  a  religious  congregation,  or  at  least  raised  this  issue,  the  court 
should  have  charged  that  defendant  must  have  engaged  in  such  disturbance,  or 
have  acted  with  or  encouraged  those  who  did  do  so.     Denny  v.  State,  158^ 

Dnplicitons  Pleading.    See  Indictment,  2,  3. 

Where  upon  trial  for  burglary  the  indictment  contained  two  counts,  the  first 
charging  burglary  of  a  private  residence  at  night,  and  the  second  a  burglary  in 
daytime,  omitting  the  allegation  in  regard  to  it  being  a  private  residence,  such 
pleading  is  not  only  authorized  but  commended,  and  there  was  no  error  in  over- 
ruling a  motion  to  quash  on  the  grounds  of  duplicity.    Johnson  v.  State,  201. 

Duress.     See  Letters,  1. 

Dying  Declarations. 

Before  dying  declarations  can  be  introduced  in  evidence  it  should  appear  that 
they  were  based  upon  proper  predicate.     Vaden  v.  State,  299. 

EJusdem  Generis. 

It  is  a  familiar  rule  that  where  general  words  follow  particular  and  specific 
words,  the  former  must  be  confined  to  things  of  the  same  kind;  and  this  rule 
is  especially  applicable  in  the  interpretation  of  statutes  defining  crimes  and  regu- 
lating their  punishment.  Following  Murray  v.  State,  21  Texas  Crim.  App.,  620. 
Muckenfuss  v.  State,  467. 

Elections.     See  Local  Option. 

1.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  questions  raised 
on  trial  as  to  the  validity  of  the  election  had  been  adversely  decided  to  appellant's 
contention  by  this  court,  the  same  will  not  be  considered  on  appeal.  Oldham  v. 
State,  51& 

2.  Where  two  local  option  elections  are  held,  each  resulting  in  favor  of  pro- 
hibition and  each  being  regular,  a  prosecution  can  be  based  upon  either,  and  if 
either  is  not  regular,  it  devolves  upon  the  defendant  to  show  that  fact.  Hood 
V.  State,  524. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  orders  and 
records  read  in  evidence  were  sufficient  to  show  and  did  show  the  due  and  regular 
adoption  of  local  option,  there  was  no  error  in  overruling  objections  thereto. 
Southworth  v.  State,  532. 

4.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record 
showed  that  there  had  been  successive  elections  held  in  the  same  county  for  the 
purpose  of  determining  whether  intoxicating  liquors  should  be  sold  therein,  and 
that  both  elections  resulted  in  favor  of  prohibition,  and  were  legally  held,  a  prose- 
cution could  be  based  upon  the  law  by  virtue  of  the  first  election,  which  was  not 
abrogated  by  the  second  election,  and  which  remains  the  law,  until  it  is  other- 
wise determined  by  the  people.  Overruling  Byrd  v.  State,  51  Texas  Crim.  Rep., 
539 :  19  Texas  Ct.  Rep.,  300.  Approving  Weathered  v.  State,  1  Texas  Ct.  Rep., 
655.     Massie  v.  State,  548. 

5.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  showed 
two  separate  elections,  both  of  which  resulted  in  local  option,  there  was  no  error 
in  basing  the  prosecution  on  the  first  election.  Overruling  Byrd  v.  State.  51  Texas 
Crim.  Rep.,  539;  19  Texas  Ct.  Rep.,  300.  Approving  Massie  v.  State,  62  Texas 
Crim.  Rep.,  548.     Wade  v.  State,  608. 

Election  by  State. 

Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  developed 
two  different  dates  as  to  when  the  alleged  offense  took  place,  and  the  defendant's 
coiuisel  by  verbal  motion  required  the  State  to  elect  the  date  relied  upon  by  the 
Stale,   which  motion   the  court  ovornilofl,   but   the  court   in  his  charge  confined 
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the  jury  to  a  certain  date,  excluding  the'otiier,  such  charge  was  tantamount  to 
an  election  by  the  State.     Wells  v.  State,  153. 

Eleotlon  Contest. 

1.  Under  the  Act  of  the  Thirtieth  Legislature,  contests  of  local  option  elections 
that  had  theretofore  been  held,  must  be  made  within  sixty  days  from  the  taking 
effect  of  said  law  and  not  otherwise.     Hardy  v.  State,  420. 

2.  The  Act  of  the  Thirtieth  Legislature  approved  May  14,  1907,  with  reference 
to  election  contests,  is  valid  and  applies  to  local  option  elections  theretofore  held ; 
and  testimony  offered  in  the  nature  of  a  defense  to  contest  the  legality  of  a  local 
option  law  adopted  theretofore  in  a  trial  of  defendant  for  such  violation  of  said 
law,  more  than  sixty  days  after  said  act  of  the  Legislature  took  effect,  was 
inadmissible.     Id. 

Embezzlement.    See  Contemporaneous  Transaction,  1 ;  Evidence,  32 ;  Reasonable 
Doubt. 

1.  Where  upon  trial  for  embezzlement  of  a  horse,  the  testimony  clearly  sup- 
ported the  State's  case,  the  conviction  was  sustained.     Smith  v.  State,  527. 

2.  Where  defendant  was  upon  trial  for  embezzlement,  the  court  in  his  charge 
should  have  applied  the  law  of  embezzlement  to  the  facts  in  the  case,  instead  of 
simply  giving  a  general  definition  of  the  offense.     Goodsoe  v.  State,  626. 

Endorsement.     See  Indictment,  1;  Motion  in  Arrest  of  Judgment 

Eqnal  Eights. 

Section  3  of  the  bill  of  rights.  Constitution  of  Texas,  provides  that  all  free- 
men, when  they  form  a  social  compact,  have  equal  rights,  and  no  man  or  set 
of  men  is  entitled  to  exclusive  separate  public  emoluments  or  privileges  but  in 
consideration  of  public  services.     Ex  parte  Woods,  575. 

Error  Must  be  Pointed  Out.    See  Bill  of  Exceptions. 

Evidenoe.  See  absonco  of  defendant  on  trial,  1 ;  Accomplice,  2 ;  Adequate  Cause, 
1;  Admitting  Testimony  Before  Argument  Was  Closed;  Animus  of  Witness: 
Argument  of  Counsel,  8 ;  Arrest,  1 ;  Arrest  Without  Warrant ;  Arson ;  At- 
torney and  Client ;  Blind*  Tiger ;  Bolstering  up  Testimony ;  Burglary,  4 : 
Character  of  Deceased;  Child-Witness ;  Clothing  of  Deceased;  Certificate  of 
Judge,  Circumstantial  Evidence,  1-7;  Conclusion  of  Witness;  Conduct  of 
Witness;  Confessions,  1-5;  Confronted  by  Witness;  Continuance;  Contra- 
dicting Witness ;  Conversation ;  Credibility  of  Witness ;  Cross-Examination  ; 
Cumulative  Punishment;  Deadly  Weapons,  1;  Declarations  and  Acts  of  De- 
fendant; Declarations  and  Acts  of  Third  Party;  Declarations  of  Co-conspira- 
tor; Declarations  of  Deceased;  Declarations  of  Prosecutrix;  Defendant  as 
a  Witness,  1,  2;  Defendant's  General  Reputation;  Dying  Declarations;  Elec- 
tion Contest,  2;  Examining  Trial  Testimony;  Expert  Opinion;  Expert  Testi- 
mony; Explanation;  External  Appearance  of  Defendant;  Former  Convic- 
tion, 2;  Grand  Jury;  Harmless  Error;  Hearsay  Evidence;  Identity  of  Body  of 
Deceased:  Impeachment  of  Witness;  Indictment,  13;  Insanity,  2;  Insult  to 
Female  Relatives,  3:  Internal  Revenue  License:  Leading  Questions;  Letters 
Local  Option,  1,  10,  13.  28,  33,  38;  Malice;  Mask;  Moral  Turpitude 
Motive:  Motive  of  Witness:  Newly  Discovered  Evidence;  Opinion  of  Wit 
ness ;  Original  Books  of  Entry :  Other  Offenses,  1 :  Other  Transactions :  Out- 
cry ;  Practice  on  Appeal,  8 ;  Pretext ;  Probing  Wound ;  Prosecuting  Witness 
Publication  ;  Rape ;  Reasonable  Explanation ;  Rebuttal ;  Reputation  of  Prose- 
cutor; Reputation  of  Prosecutrix  for  truth;  Res  Gest»;  Robbery,  2 
Secondary  Evidence;  Seduction;  Self-Serving  Declarations;  Sentence;  Short 
hand  Facts;  Stenographic  Report  of  Testimony:  Theft;  Theft  From  Person 
Threats ;  •  Trial  Before  Court :  Unwilling  Witness ;  Voluntary  Statement 
Weapon  of  Deceased;  Withdrawal  of  Testimony  Illegally  Admitted. 
1.  Upon  a  trial  for  running  a  blind  tiger,  it  was  error  to  introduce  testimony 
over  the  objection  of  defendant  that  a  few  times  before  and  one  time  after  the 
trhnsnction  charged,  the  witness  obtained  whisky,  and  that  you  could  "just  go  to 
any  closot  in  Rig  Sandy  and  pnt  your  money  down  and  get  your  whisky,"  without 
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connecting  defendant   in  any  manner   with   getting  the  whisky   in   snch  closets. 

Gorman  v.  State,  24. 

2.  Upon  trial  for  murder  where  the  evidence  showed  that  defendant  and  others 
had  been  legally  evicted  from  the  premises  where  the  homicide  occurred  by  a 
writ  of  possession,  testimony  with  reference  to  the  advice  of  his  counsel  as  to  a 
re-entry  of  such  premises;  and  the  acts  of  third  parties  who  were  not  parties 
to  said  writ,  could  not  be  used  in  rebuttal  to  testimony  by  the  State  as  to  the 
bitter  expressions  used  by  defendant  concerning  the  transaction.     Smith  v.  State.  27. 

3.  Upon  a  trial  for  burglary  there  was  no  error  in  showing  that  defendant 
resisted  arrest.     Mitchell  v.  State,  37. 

4.  Upon  trial  for  burglary  where  the  defense  attempted  to  prove  that  the 
father  of  defendant  had  signed  a  contract  with  the  officers  of  the  United  States 
Army,  whereby  the  defendant  became  a  soldier  in  the  United  States  Army,  and 
that  thereafter  he  deserted  but  made  no  attempt  to  secrete  himself,  and  that 
defendant  was  not  aware  of  the  enormity  of  the  crime  of  desertion;  and  the  bill 
of  exceptions  to  the  objection  of  this  testimony  and  the  ruling  of  the  court 
sustaining  the  same,  only  showed  that  the  defendant  joined  the  army,  and  the 
other  facts  stated  in  the  objection  were  not  verified  by  the  court,  the  same 
could  not  be  considered  on  appeal.     Id. 

5.  Upon  trial  for  murder  there  was  no  error  to  admit  testimony  that  blood 
ran  from  the  ear  of  the  deceased,  and  oozed  through  the  pillow,  to  show  the 
seriousness  of  the  wound.     Owen  v.  State,  05. 

6.  Upon  trial  for  murder  there  was  no  error  to  permit  the  State  to  show 
friendly  relations  between  deceased  and  defendant  about  two  years  prior  to  the 
killing,  in  rebuttal  of  defendant's  evidence  of  threats  and  ill-will  of  deceased 
towards  defendant  prior  to  that  time.     Watson  v.  State,  85. 

7.  Upon  trial  for  murder  there  was  no  error  to  permit  a  witness  to  testify 
that  the  conversation  of  deceased  with  the  defendant,  and  his  conduct  towards  the 
defendant  a  few  minutes  prior  to  the  homicide  seemed  to  him  and  was  ap- 
parently friendly;  and  this,  although  the  witness  may  never  have  known  the 
party  before.     Id. 

8.  Upon  trial  for  murder,  there  was  no  error  to  admit  testimony  that  a  short 
time  before  the  homicide,  defendant  was  seen  carrying  a  pistol,  where  the 
circumstances  of  the  case  show  with  reasonable  certainty  that  the  shot  that  killed 
deceased  was  from  a  pistol.     Tinsley  v.  State,  91. 

9.  On  trial  for  murder  there  was  no  error  in  ruling  out  the  testimony  of  de- 
fendant's witness  as  to  certain  parties  who  were  seen  near  the  scene  of  the 
homicide  the  evening  before,  and  the  movements  of  said  parties,  inasmuch  as  the 
bill  of  exceptions  did  not  show  in  what  way  said  testimony  could  be  material,  or 
how  it  was  connected  with  the  homicide.     Sue  v.  State,  122. 

10.  There  was  no  error  in  admitting  testimony,  which  though  weak  in  its  rele- 
vancy, could  not  have  injured  defendant  in  the  trial  of  the  case.     Id. 

11.  Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  show 
that  defendant's  witness  had  been  indicted  for  murder  twenty-five  years  ago,  and 
also  for  criminal  assault  upon  a  female,  to  show  moral  turpitude,  defendant's 
counsel  not  objecting  to  the  testimony  on  the  ground  that  it  was  too  remote.     Id. 

12.  On  trial  for  murder,  there  was  no  error  in  permitting  the  State  on  cross- 
examination  of  defendant  to  ask  him  why  he  stopped  off  on  his  journey  in  the 
town  where  the  homicide  occurred.     Earles  v.  State,  140. 

13.  Where  upon  trial  for  murder  the  court  sustained  an  objection  made  by  the 
State  as  to  whether  defendant's  witness  had  a  conversation  with  a  certain  party 
at  a  certain  time,  the  defense  claiming  that  this  matter  had  been  drawn  out  by 
the  State,  and  the  court  certified  that  there  had  been  no  attempt  by  the  State  to 
show  that  such  conversation  did  not  occur,  there  was  no  error  in  sustaining  the 
State's  objection.     Id. 

14.  Where  upon  trial  for  murder  the  defense  relied  upon  insulting  language  of 
the  deceased  concerning  defendant's  daughter,  and  the  State  disputed  said  de- 
fense, it  was  error  to  reject  testimony  by  the  defense  to  show  uncommunicated 
declarations  by  deceased  concerning  the  want  of  chastity  of  defendant's  daughter, 
to  show  the  credibility  of  defendant's  statement.     Hill  v.  State,  241. 

15.  Where  defendant  was  charged  with  keeping  and  running  a  blind  tiger, 
there  was  no  error  to  introduce  in  evidence  other  transactions  showing  the  selling 
of  whisky  by  means  of  running  a  blind  tiger,  to  show  method.     Following  Hollar 
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V.  State,  7  Texas  Ct.  Rep.,  552;  Stovall  v.  State,  97  S.  W.  Rep.,  92.    Gorman 

V.  State,  327. 

16.  Upon  trial  for  a  violation  of  the  local  option  law,  the  fact  that  defendant 
had  received  whisky  by  express  could  not  be  shown  by  slips  of  paper  which  the 
express  agent  said  he  took  from  the  books;  the  books  being  the  best  evidence. 
Id. 

17.  Where  upon  trial  for  rape  the  defense  sought  to  show  by  prosecutrix  on 
cross-examination  that  when  she  first  told  her  husband  of  the  assault  by  defendant, 
that  she  was  laughing  and  joking,  there  was  no  error  in  permitting  her  to  state 
on  re-examination  that  at  another  time  and  place  she  and  her  husband  were 
crying,  when  defendant  approached  them ;  besides,  this  character  of  testimony, 
was  harmless,  if  error.     Smith  v.  State,  344. 

18.  WTiere  upon  trial  for  a  violation  of  the  local  option  law,  the  sheriff  was 
permitted  to  testify  that  he  had  a  warrant  of  arrest  for  defendant  on  a  charge 
of  a  violation  of  the  local  option  law  upon  which  defendant  was  convicted,  about 
the  time  of  said  violation  or  soon  thereafter,  which  testimony  was  offered  in  re- 
buttal to  defendant's  alibi,  and  no  injury  was  shown  to  defendant  in  this,  there 
was  no  error.     Benge  v.  State,  361. 

19.  Upon  trial  of  a  violation  of  the  local  option  law,  there  was  no  error  in 
permitting  the  witness  to  make  a  detailed  statement  of  all  the  facts  and  declara- 
tions of  the  parties  at  the  time  the  whisky  was  purchased.     Potts  v.  State,  368. 

20.  Where  upon  trial  for  unlawfully  carrying  a  pistol,  the  court  erroneously 
admitted  testimony  of  the  conduct  of  defendant  and  a  certain  married  woman, 
showing  the  intimacy  between  them,  the  conviction  for  carrying  a  pistol,  to 
which  that  testimony  did  not  relate,  must  be  set  aside  although  the  minimum 
punishment  was  inflicted.     Hubbard  v.  State,  399. 

21.  Uix)n  trial  for  selling  intoxicating  liquor  by  means  of  a  blind  tiger,  etc., 
it  was  error,  to  reject  the  testimony  of  the  defendant  that  he  had  conferred  with 
the  deputy  United  States  marshal  as  to  whether  he  could  use  said  license  to 
carry  on  another  business,  he  having  transferred  his  former  liquor  business  to 
another.     Schwulst  v.  State,  426. 

22.  Upon  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in 
admitting  in  evidence  the  decrees  of  court  ordering  the  election  and  publication  of 
result.     Fields  v.  State,  451. 

23.  Upon  trial  for  a  violation  of  the  local  option  law  there  was  no  error  in 
identifying  the  bottle  that  the  prosecutor  purchased  from  defendant.  Dooley  v. 
State,  491. 

24.  .Upon  trial  for  murder,  where  the  court  excluded  testimony  of  the  defense, 
that  immediately  after  the  killing,  the  wife  of  the  deceased  stated  that  her  hus- 
band was  drinking  and  that  she  expected  just  such  trouble;  for  the  purpose  of 
contradicting  State's  testimony,  that  deceased  was  not  drunk,  etc. ;  and  the  bill 
of  exceptions  did  not  show  that  the  defendant  proposed  to  prove  this  fact,  or 
that  the  witness  would  have  sworn  thereto,  the  same  could  not  be  considered  on 
appeal :  besides  the  alleged  testimony  was  a  mere  opinion  of  the  witness,  and  in- 
admissible.    McCormick  v.  State,  493. 

25.  Upon  trial  for  a  violation  of  the  local  option  law,  where  a  State's  witness 
testified  that  another  State's  witness  gave  him  a  bottle  of  whisky,  and  that  the 
first  State's  witness  gave  said  bottle  of  whisky  to  the  county  attorney,  and  that 
said  bottle  was  the  same  one  which  he  got  from  the  second  State's  witness,  the 
same  was  not  hearsay;  whereas  a  statement  to  another  witness,  to  the  effect  that 
the  prosecuting  witness  said  he  got  the  whisky  from  the  defendant  would  be  hear- 
say.    Henderson  v.  State,  514. 

26.  Where  a  local  option  election  was  held  in  1901,  and  another  in  the  same 
territory  in  1904,  both  resulting  for  prohibition,  the  prosecution  could  be  predicated 
upon  either  law,  and  there  was  no  error  in  admitting  the  orders  of  the  com- 
missioners court  showing  the  adoption  of  local  option  in  1901,  upon  which  the 
prosecution  was  based.     Hood  v.  State,  524. 

27.  Where  upon  trial  for  burglary,  there  was  not  entire  accord  between  the 
testimony  of  the  State's  witnesses  with  reference  to  defendant's  declaration  and 
statements  when  he  was  arrested  as  to  what  his  superior  told  him,  it  was  error  not 
to  permit  defendant  to  show  by  his  superior  that  defendant  had  stated  upon  being 
arrested  that  he  had  not  broken  open  the  car,  etc.,  and  what  his  superior  told 
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him   about   nailing   up    the   car,    as   this    explanation    was    material.     Bntler   y. 

State,  528. 

28.  WTiere  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  wit- 
ness was  unwilling  and  reluctant  in  answering  State's  counsel's  questions,  and 
the  latter  claimed  surprise  at  the  witness'  testimony,  there  was  no  error  in  -the 
State's  counsel's  question;  if  the  witness  did  not  tell  him  that  the  stuff  he 
bought  from  defendant  looked  like  beer  and  was  intoxicating,  to  which  the  wit- 
ness answered  in  the  negative.  This  was  largely  in  the  discretion  of  the  court, 
Davidson,  Presiding  Judge,  dissenting.     Southworth  v.  State,  532. 

29.  Upon  trial  for  perjury,  there  was  no  error  in  permitting  a  State's  witness 
to  testify  that  the  defendant  was  sworn  by  the  officer  and  the  oath  administered 
to  him.     Clay  v.  State,  555. 

30.  Where  upon  trial  for  murder  the  defendant  testified  that  he  killed  de- 
ceased because  the  latter  made  a  demonstration  as  if  to  get  a  pistol  or  weapon, 
there  was  no  error  in  excluding  testimony  with  reference  to  ill-will  between  the 
parties  which  arose  from  certain  transactions  between  the  deceased  and  the  defend- 
ant's female  relatives,  besides  other  evidence  showed  that  such  ill-feeling  existed 
for  some  time  prior  to  the  homicide.     Jay  v.  State,  567. 

31.  Upon  trial  for  murder  where  a  controversy  arose  as  to  whether  the  defend- 
ant was  the  father  of  the  child  of  the  State's  witness,  the  defendant  claiming 
that  he  had  killed  deceased,  because  the  latter  had  charged  him  with  being  the 
author  of  the  shame  of  said  witness,  who  was  his  first  cousin;  defendant  also 
claiming  this  as  adequate  cause;  it  was  error  to  refuse  defendant  to  show  by 
testimony  that  his  conduct  towards  said  witness  in  the  presence  of  others  was 
decorous,  decent  and  proper;  to  controvert  the  issue  as  to  whether  or  not  he  was 
the  author  of  her  shame.     Redman  v.  State,  591. 

32.  Upon  trial  for  theft  and  embezzlement  it  was  error  to  admit  testimony  with 
reference  to  articles  stolen  out  of  a  box  car,  and  which  related  to  a  separate  and 
distinct  offense.     Alford  y.  State,  621. 

33.  Where  upon  trial  for  theft  from  the  person,  the  record  showed  that  the 
defendant  had  not  been  out  of  the  penitentiary  more  than  three  or  four  years,  the 
same  was  not  too  remote  to  affect  his  credibility  as  a  witness.     Davis  v.  State,  629. 

Examined  Copy.    See  Internal  Revenue  License. 

While  it  is  not  only  the  examined  copy  of  the  internal  revenue  license  which 
the  Internal  Revenue  Collector  could  make  which  would  be  evidence  in  local  op- 
tion cases,  yet  it  must  be  an  examined  copy  as  that  word  has  been  construed  by 
the  authorities,  and  as  such  construction  was  understood  by  the  Legislature  when 
the  statute  was  enacted,  allowing  such  examined  copy  to  be  used  as  evidence. 
Qualifying  Goble  v.  State,  42  Texas  Crim.  Rep.,  501.  Reviewing  Thurman  v. 
State,  45  Texas  Crim.  Rep.,  509;  Gersteman  v.  State,  35  Texas  Crim.  Rep.,  318; 
Lucio  v.  State,  35  Texas  Crim.  Rep.,  320;  Pitner  v.  State,  37  Texas  Crim.  Rep., 
268.     Biddy  v.  State,  412. 

Examination  of  Witness  by  Court. 

See  opinion  with  reference  to  the  practice  of  the  court  examining  witnesses 
in  the  trial  of  criminal  cases.     Spicer  v.  State,  177. 

Examination  of  Witness  by  State's  Counsel. 

\Miere  upon  trial  for  forgery  the  question  of  defendant's  confession  was 
presented  to  the  court  by  counsel,  while  the  jury  was  retired,  and  the  court 
ruled  that  there  was  not  a  sufficient  predicate  for  the  introduction  of  such 
testimony,  it  was  improper,  after  the  jury  was  returned,  for  State's  counsel  to 
propound  questions  to  the  witnesses  with  reference  to  said  confession,  and  causing 
defendant's  counsel  to  object  in  the  presence  of  the  jury.  Following  Alexander 
V.  State,  21  Texas  Crim.  App.,  406.     Spicer  v.  State,  177. 

Examining  Trial  Testimony.     See  Voluntary  Statement. 

1.  Where  the  bill  of  exceptions  did  not  even  show  that  any  statement  by  the 
defendant  in  the  examining  trial  was  introduced  in  evidence,  and  the  same  showed 
that  he  was  warned,  there  was  no  error.     Mitchell  v.  State,  37. 

2.  Where  upon  trial  for  murder,  the  only  means  of  identifying  the  examining 
trial  tosfimoiiy.  wns  by  tho  ccrtificnto  of  the  justice  of  the  peace,  which  certificate 
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was  lacking,  and  there  was  no  attempt  to  reproduce  the  said  testimony  by  a  witiic^is 
who  heard  the  same  and  had  written  it  down ;  and  it  did  not  appear  with  reason- 
able certainty  that  the  paper  alleged  to  contain  -the  examining  trial  evidence  of 
the  dead  witness,  was  the  same  as  that  taken  upon  the  examining  trial,  and 
upon  the  whole,  said  written  testimony  was  not  sufficiently  identified  as  the 
testimony  of  the  deceased  witness,  it  was  reversible  error  to  admit  the  same  in 
evidence  against  the  defendant,  the  proper  predicate  not  having  been  laid.  Dis- 
tinguishing Porch  V.  State,  51  Texas  Crim.  Rep.,  7.     Dowd  v.  State,  563. 

Expert  Opinion. 

1.  Where  upon  trial  for  murder  the  evidence  showed  that  a  physician  was 
called  upon  to  visit  the  body  of  deceased,  who  made  a  post-mortem  examination, 
and  thereupon  testified  that  according  to  his  opinion,  after  examining  the  wounds 
on  the  body  of  deceased  that  they  were  the  cause  of  the  death  of  the  deceased; 
and  besides  there  was  other  evidence  independent  of  this  testimony  as  to  the  cause 
of  the  death  of  the  deceased,  there  was  no  error.     Fay  v.  State,  185. 

2.  Where  upon  trial  for  murder,  it  was  not  permissible  of  an  expert  witness 
for  the  State,  who  was  called  as  a  physician  to  testify  with  reference  to  the  nature 
of  the  wound  inflicted  upon  deceased,  to  testify  as  an  expert  as  to  the  relative 
position  of  the  parties  involved  in  the  homicide,  yet  his  answers,  with  reference 
as  to  the  d|rection  of  the  stroke  by  defendant  were  so  self-evident  that  no  sane 
mind  could  question  the  accuracy  of  the  facts  stated  by  him,  whether  testified 
about  or  not,  there  was  no  error  in  admitting  such  testimony,  as  it  could  not  have 
injured  defendant.     McCormick  v.  State,  493. 

Expert  Testimony. 

Upon  trial  for  murder  where  objections  were  made  by  the  defense  to  the 
manner  of  putting  the  hypothetical  questions  to  experts  with  reference  to  the 
effect  of  morphine,  which  seems  to  have  been  administered  to  the  deceased  by  her 
mother  to  alleviate  pain  shortly  after  the  blow  was  inflicted  upon  deceased  by  de- 
fendant, because  the  State  omitted  the  matter  of  morphine  in  such  question ;  and 
the  record  disclosed  that  the  expert  witnesses-  were  thoroughly  questioned  by 
the  defendant's  counsel  with  reference  to  the  effect  of  the  morphine,  there  was 
no  error.  Neither  did  it  appear  that  morphine  was  administered  in  the  manner 
implied  by  the  court's  hypothetical  question  to  which  defendant  objected;  or  that 
any  injury  resulted.     Owen  v.  State,  65. 

Explanation. 

Upon  trial  for  theft  of  cattle,  it  was  error  to  exclude  testimony  regarding  de- 
fendant's explanation  when  his  possession  was  first  challenged.     Cagle  v.  State,  307. 

External  Appearance  of  Defendant. 

Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  show 
on  cross-examination  of  defendant's  witness,  that  after  deceased  arrested  de- 
fendant they  went  off  peacefully  without  any  trouble.  The  appearance  of  defend- 
ant as  to  whether  he  was  angry  was  a  legitimate  matter  for  inquiry,  and  it  was 
not  an  opinion  of  the  witness  to  testify  to  same.     Earles  v.  State,  140. 

Extraneous  OlTenses.    See  Other  Offenses. 

Fire  Arms.     See  Indictment,  3. 

Force.    See  Assault  with  Intent  to  Rape. 

Upon  trial  for  burglary  with  intent  tp  commit  rape,  the  court  should  properly 
charge  the  definition  of  force  with  reference  to  the  crime  of  rape.  Ballentine  v. 
State,  369. 

Forgery.    See  Charge  of  Court,  10;  Comparison  of  Handwriting;  Indictment,  1; 
Motion  in  Arrest  of  Judgment ;   Name  of  Party  Injured ;   Race  Discrimina- 
tion ;  Representation  by  Attorney :  Signature  of  Instrument. 
1.     Where  upon  trial  for  passing  a  forged  instrument  the  evidence  showed  that 
the  defendant  did  not  pass  said  instrument  to  the  party  alleged  in  the  indictment 
but  to  another  not  named  therein,  the  prosecution  must  foil ;  and  the  charge  of 
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the  court  which  authorise  a  conviction  if  defendant  undertook  to  pass  the 
instrument  upon  either  the  party  alleged  in  the  indictment  or  the  one  the  proof 
showed  he  passed  it  to,  was  also  reversible  error.     Morris  v.  State,  288. 

2.  Where  upon  trial  for  forger}-,  the  person  whose  name  was  alleged  to  have 
been  forged  swore  positively  that  the  defendant  signed  the  alleged  check  without 
his  authority  or  consent,  and  there  was  some  testimony  controverting  this  issue, 
the  matter  became  a  question  of  fact  for  the  jury,  and  the  verdict  will  not  be 
disturbed.     Hangum  v.  State,  G28. 

Jormer  Acquittal.    See  Former  Conviction,  2. 

See  opinion  with  reference  to  remarks  by  the  court  on  the  question  of  former 
acquittal.     Southerland  v.  State,  424. 

Former  Conviction.     See  Sentence. 

1.  Where  upon  trial  for  a  violation  of  the  local  option  law  defendant  interposed 
a  plea  of  former  convictiou,  and  the  evidence  showed  that  defendant  sold  to  two 
different  parties,  and  had  been  convicted  for  a  sale  to  one  of  these  parties,  and 
the  defense  claimed  that  the  two  charges  against  him  by  different  complaints 
were  part  of  the  same  transaction,  the  court  correctly  submitted  this  issue  to  the 
jury,  and  placed  the  burden  of  proof  of  former  conviction  upon  the  defendant. 
See  charge  of  court  in  opinion  held  to  be  correct.     Benton  v.  State,  422. 

2.  Where  upon  trial  of  a  violation  of  the  local  option  law,  the  defense  inter- 
posed a  plea  of  former  acquittal,  and  the  evidence  showed  two  separate  sales  by 
defendant,  on  different  dates,  the  State  electing  to  prosecute  on  the  last  date; 
and  the  defense  introduced  a  judgment  of  acquittal  for  said  last  transaction; 
whereupon  the  State  to  counteract  such  judgment,  introduced  a  judgment  of  former 
conviction,  the  latter  not  being  connected  with  the  point  at  issue  in  the  case, 
and  being  unrelated  to  the  case,  the  same  was  reversible  error.  Southerland  v. 
State,  424. 

Fourteenth  Amendment. 

A  city  charter  granted  by  an  act  of  the  Legislature,  and  ordinance  there- 
under, establishing  saloon  limits  in  certain  prescribed  territory  of  the  city,  and 
exempting  certain  territories  from  said  saloon  limit  boundary,  and  inhibiting  the 
sale  of  intoxicating  liquors  outside  of  said  limits  in  certain  parts  of  the  city,  is 
not  a  discrimination  within  the  letter  or  spirit  of  the  Constitution  of  this  State  or 
of  the  United  States.     Williams  v.  State,  371. 

Frandnlent  Intent.     See  Theft  From  Person. 

Fruits  of  Crime.    See  Admitting  Testimony  Before  Alignment  Was  Closed. 

Gaming.    See  Charge  of  Court,  7;  Circumstantial  Evidence,  3;   Information,  2; 
Public  Gaming  House ;  Query ;  Statutes  Construed,  3. 

1.  See  opinion  with  reference  to  the  repeal  of  the  Act  of  the  Twenty-ninth 
Legislature  by  the  Act  of  the  Thirtieth  Legislature.     Strong  v.  State,  133. 

2.  Upon  appeal  from  a  conviction  of  unlawfully  betting  at  a  game  played  with 
cards  where  there  was  neither  statement  of  facts  nor  bill  of  exceptions  in  the 
record,  and  the  affidavit  and  information  charged  defendant  with  unlawfully  betting 
at  a  game  played  with  cards,  the  conviction  was  sustained.     Purvis  v.  State,  342. 

3.  Where  upon  trial  for  gaming,  the  information  charged  the  defendant  with 
betting  at  a  gaming  table  and  bank,  exhibited  for  the  purpose  of  gaming,  and  the 
evidence  supported  this  charge,  but  the  court  instructed  the  jury  on  the  offense 
of  betting  at  a  game  played  with  cards,  which  was  another  and  different  offense, 
from  the  one  alleged  and  proved,  there  was  reversible  error.  Chancellor  v. 
State,  464. 

General  and  Special  Laws. 

The  special  charter  of  a  city  authorizing  the  fixing  of  saloon  limits  was  not 
repealed  by  a  later  general  law  of  the  Legislature.  Such  general  and  special  laws 
are  not  conflicting  with  each  other.  Following  Williams  v.  State,  52  Texas  Crim. 
Rep.,  371.     Ex  parte  King,  383. 
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Grand  Jnry.    See  Declarations  and  Acts  of  Defendant,  10. 

Where  upon  trial  for  a  violation  of  the  local  option,  law,  no  fact  which  oc- 
curred in  the  grand  jury  room  was  in  controversy,  it  was  error  to  permit  a  wit- 
ness to  testify  to  what  he  stated  before  the  grand  jury ;  besides  the  testimony  was 
hearsay.  Following  McKnight  v.  State,  50  Tex.  Grim.  Rep.,  252,  16  Texas  Ct. 
Rep.,  681.     Pride  v.  State,  441, 

Habeas  Corpus. 

1.  A  defendant  who  was  charged  with  an  aggravated  assault  for  resisting  an 
officer  in  making  a  search  and  seizure  for  intoxicating  liquors  in  local  option 
territory,  could  not  test  the  constitutionality  of  the  seizure  act,  under  the  facts 
presented  in  the  record,  by  writ  of  habeas  corpus,  but  should  interpose  such 
defense  in  the  trial  for  the  alleged  assault,  in  the  trial  court.  Braumbaugh  v. 
State,  33. 

2.  Upon  habeas  corpus  where  relator  was  arrested  under  the  Act  of  the  Thirtieth 
Legislature,  page  256  et  seq.,  known  as  the  Baskin-McGregor  Law,  a  general 
repealing  clause  therein  did  not  immediately  repeal  all  pre-existing  liquor  licenses 
in  this  State  under  the  old  law,  and  persons  having  licenses  under  the  old  law 
had  a  reasonable  time  in  which  to  comply  with  the  provisions  and  conditions  of 
said  new  law;  during  which  time  they  had  a  right  to  continue  in  the  sale  of 
whisky  according  to  the  conditions  of  the  old  law,  and  were  merely  awarded  a 
reasonable  time  in  which  to  comply  with  the  new  law.  The  want  of  a  refunding 
clause  for  the  unexpired  license  did  not  render  the  new  law  inoperative.  Vac- 
carrezza  Ex  parte,  105. 

3.  Where  relator  bad  been  convicted  of  a  misdemeanor  on  a  trial  in  the  county 
court,  and  appealed,  and  the  conviction  was  affirmed,  said  judgment  of  conviction 
was  neither  void  nor  voidable,  and  defendant  could  not  avail  himself  of  the  writ 
of  habeas  corpus.     Ex  parte  White,  541. 

Habitual  Carnal  Intercourse.    See  Adultery. 

Handcuffing  Prisoner. 

A  defendant  in  a  criminal  cause  should  not  be  brought  into  court  in  irons  and 
left  in  the  courtroom  for  hours  in  this  manner,  the  day  before  his  trial,  pending 
the  setting  of  his  case.     Dodson  v.  State,  247. 

Harmless  Error.    See  Admissions  of  State's  Counsel,  2;  Clothing  of  Deceased,  1; 
Identity  of  Body  of  Deceased ;  Remark  of  Judge,  2. 

1.  Where  upon  trial  for  murder,  a  State's  witness  swore  that  he  found  a 
cartridge  400  or  500  yards  from  the  scene  of  the  shooting,  and  there  was  no 
testimony  connecting  this  incident  with  anything  pertaining  to  the  homicide,  or 
to  identify  said  cartridge  with  any  cartridge  defendant  had,  or  that  it  was  of 
the  same  size  of  the  bullet  in  the  body  of  the  deceased,  or  that  there  were  tracks 
near  the  place  where  said  cartridge  was  found,  the  same  was  inadmissible;  but 
nevertheless  harmless  error;  as  the  same  did  not  in  any  sense  tend  to  strengthen 
the  State's  case,  or  prejudice  the  rights  of  defendant.     Tinsley  v.  State,  91. 

2.  On  a  trial  for  murder  there  was  no  error  in  permitting  a  State's  witness  to 
testify  that  he  met  deceased  at  a  certain  place  on  the  day  of  the  homicide  and 
had  a  conversation  with  him  about  arresting  defendant,  and  that  witness  did  not 
tell  deceased  what  he  \^anted  to  arrest  defendant  for,  as  such  testimony  was 
admissible,  and  if  not  was  harmless.     Earles  v.  State,  140. 

3.  Where  upon  trial  for  robbery,  the  State  over  the  objection  of  the  defendant 
was  permitted  to  introduce  in  evidence  by  a  number  of  express  agents'  testimony 
that  they  had  put  up  on  the  day  preceding  the  robbery  along  the  route  of  the 
train,  various  packages  containing  money;  that  they  were  not  able  independently 
of  their  books  to  state  the  amount  of  money  put  up  by  them  or  the  character  and 
the  denomination  of  the  bills,  but  that  they  had  examined  the  Express  Com- 
pany's books  and  had  made  a  copy  therefrom,  showing  the  amount  of  money  sent 
in  the  packages  and  the  denomination  and  character  of  the  bills,  and  they  re- 
ferred to  the  copy  so  made,  in  order  to  enable  them  to  testify  as  to  the  denomina- 
tion of  said  bills.  Held,  that  inasmuch  as  the  conviction  did  not  rest  upon  these 
bills,  but  upon  others  which  were  circumstantially  identified  and  found  in  the 
possession  of  the  defendant,  that  the  admission  of  the  above  testimony  was  harm- 
less error.     Besides  the  bill  of  exceptions  did  not  show  that  notice  was  given  to 
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produce  these  books,  or  how  they  would  have  aided  defendant  in  cross-examination, 
or  that  there  were  any  inaccuracies  in  the  copies  produced.  Tabor  v.  State,  387. 
4.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence 
as  to  the  sale  of  the  whisky  was  positive,  the  introduction  of  internal  revenue 
license  in  evidence  whether  right  or  wrong  became  immaterial  and  was  harm- 
less  error,  if  error.     Pride  v.  State,  449. 

Hearsay  Evidence. 

Upon  a  trial  of  defendant  for  running  a  blind  tiger,  it  was  error  to  admit 
testimony  of  a  witness  as  to  what  he  heard  people  say  as  to  where  and  how 
to  get  whisky,  and  that  defendant  was  selling  whisky.     Gorman  v.  State,  24. 

On  trial  for  running  a  blind  tiger,  testimony  that  the  witnesses  had  heard 
that  whisky  could  be  bought  at  appellant's  urinal,  etc.,  was  inadmissible.  Gor- 
man v.  State,  327. 

Hnsband  and  Wife.    See  Insult  to  Female  Relatives. 

1.  On  trial  for  murder  where  defendant's  wife  testified  to  insulting  conduct 
by  deceased  to  her,  which  she  communicated  to  her  husband,  and  that  there- 
upon defendant  sought  deceased  and  killed  him,  it  was  error  to  permit  the 
State  on  cross-examination  to  interrogate  the  witness  about  new  matter  not 
related  to  her  examination  in  chief,  and  thus  attempt  to  force  her  to  testify 
against  her  husband.     Stewart  v.  State,  273. 

2.  Upon  trial  for  assault  with  intent  to  murder,  it  was  error  to  permit  the 
wife  of  a  codefendant,  who  was  indicted  for  the  same  offense  but  by  different 
indictment,  to  testify  against  the  defendant,  her  husband  not  having  testified 
and  his  case  being  still  pending.     Spencer  v.  State,  289. 

Identity  of  Body  of  Deceased. 

Where  upon  trial  for  murder  the  court  had  improperly  admitted  hearsay  testi- 
mony as  to  the  identity  of  the  body  of  deceased,  but  it  was  admitted  subse- 
quently that  the  body  found  was  that  of  deceased,  the  error  was  harmless. 
Such  also  was  the  testimony  with  reference  to  the  identity  of  certain  grips  or 
suit  cases  found  at  the  express  office  but  which  were  also  claimed  by  defend- 
ant.    Elsworth  V.  State,  1. 

Identity  of  Defendant.     See  Keeping  Open  Saloon. 

Identification.   See  Admitting  of  Testimony  Before  Argument  Was  Closed;  Theft 
From  Person. 

Illegal  Arrest.    See  Charge  of  Court,  8. 

On  trial  for  murder  where  the  evidence  showed  that  defendant  killed  de- 
ceased while  the  latter  had  him  under  arrest,  and  the  evidence  was  conflicting 
as  to  whether  said  arrest  was  legal  or  illegal,  the  defendant  had  a  right  to 
resist  an  illegal  arrest,  even  when  the  facts  showed  that  he  did  not  know 
whether  the  arrest  was  illegal,  and  where  the  court  submitted  a  charge  in 
accordance  with  this  rule  there  w*as  no  error.  Brooks,  Judge,  dissenting  as  to 
this  rule.     Earles  v.  State,  140. 

Hl-WiU.     See  Evidence,  G,  7,  30. 

Impeachment.    See  Defendant  as  a  Witness. 

Impeachment  of  Witness. 

1.  Upon  trial  for  murder  where  the  impeaching  testimony  could  not  have 
been  appropriated  by  the  jury  for  any  other  purpose  than  impeachment,  there 
was  no  error  in  not  limiting  said  testimony  to  that  issue.     Watson  v.  State,  85. 

2.  On  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  permit 
State's  counsel  to  attempt  to  show  by  his  own  witness  that  he  had  made  dif- 
ferent statements  with  reference  to  getting  the  whisky  from  defendant,  as  this 
was  an  indirect  effort  to  supply  a  failure  of  testimony.    Scott  v.  State,  164. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  defendant 
introduced  two  witnesses  for  the  purpose  of  impeaching  the  prosecnting  wit- 
ness; and  it  also  developed  that  defendant's  said  witnesses  had  recently  fallen 
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out  with  said  prosecuting  witness,  there  was  no  error  in  admitting  in  evidence 
a  petition  to  the  sheriff  asking  for  the  appointment  of  said  prosecuting  witness 
as  deputy  sheriff,  and  which  petition  stated  that  the  prosecuting  witness  was 
a  truthful  and  honest  man,  and  among  others  was  signed  by  the  defendatit*s 
said  witnesses.    Norris  v.  State,  166. 

4.  Where  upon  trial  for  theft,  defendant  denied  that  he  had  made  a  certain 
statement  to  a  State's  witness,  and  said  State's  witness  was  placed  on  the 
stand  to  impeach  defendant  and  stated  the  time  and  place  where  he  made 
such  statement  to  witness,  the  objection  that  no  predicate  had  been  laid  was 
untenable.    Jones  v.  State,  206. 

5.  Upon  trial  for  seduction  where  the  defense  was  surprised  by  the  answer 
of  its  witness,  and  which  was  hurtful  to  defendant,  and  he  had  been  led  to 
believe  by  the  witness  that  her  testimony  would  be  favorable,  he  had  a  right 
to  contradict  his  own  witness,  and  it  was  error  of  the  court  not  to  permit  him 
to  do  so.     Jeter  v.     State,  212. 

6.  Upon  trial  for  a  violation  of  the  local  option  law,  where  the  defendant 
contended  that  he  had  never  kept  intoxicating  liquors,  there  was  no  error  in 
permitting  the  State  to  introduce  testimony  that  some  six  weeks  after  the 
alleged  sale,  the  officers  under  a  search  warrant  seized  a  quantity  of  intoxicating 
liquor  in  the  possession  of  the  defendant ;  and  that  the  defendant  allowed  the 
officers  to  condemn  and  break  up  the  vessels  holding  the  liquor,  and  that  he 
paid  the  cost  in  the  confiscation  case.  This  testimony  was  admissible  for  the 
purpose  of  impeachment.  Davidson,  Presiding  Judge,  dissenting.  Southworth 
V.  State,  532. 

7.  Where  defendant's  witness  denied  certain  conduct  which  if  it  occurred  was 
not  in  the  presence  of  the  defendant,  and  simply  an  opinion  of  the  witness, 
he  could  not  be  impeached  thereon  by  the  State.     Vanhouser  v.  State,  572. 

Indecent  Familiarity. 

Where  upon  trial  for  aggravated  assault  the  evidence  showed  indecent  fa- 
miliarity on  the  part  of  the  defendant  with  the  prosecutrix  without  her  con- 
sent, there  was  no  error  in  the  court's  charge  that  an  assault  becomes  agggravated 
by  indecent  familiarity  of  the  person  of  a  female  by  an  adult  male  against  her 
will  and  without  her  consent.     Sample  v.   State,  505. 

Independent  Impulse.    See  Criminal  Intent. 

Indictment.  See  Deadly  Weapons,  2;  Elections,  4,  5;  Name  of  Foreman  of 
Grand  Jury;  Local  Option,  8,  17,  19;  Motion  in  Arrest  of  Judgment;  Name 
of  Defendant;  Robbery,  1. 

1.  In  a  prosecution  for  forgery  it  is  not  necessary  to  constitute  this  of- 
fense that  the  alleged  forged  instrument  must  be  a  full  and  complete  one ;  if  it  be 
complete  so  far  as  the  maker  is  concerned  it  is  a  sufficient  basis  for  a  charge 
on  forgery,  and  the  objection  that  the  same  bore  no  endorsement  was  untenable 
in  a  motion  in  arrest  of  judgment.     Spicer  v.  State,  177. 

2.  Where  upon  trial  for  burglary  the  indictment  contained  two  counts,  the 
first  charging  burglary  of  a  private  residence  at  night,  and  the  second  a  burglary 
in  daytime,  omitting  the  allegation  in  regard  to  it  being  a  private  residencr, 
such  pleading  is  not  only  authorized  but  commended,  and  there  was  no  error 
in  overruling  a  motion  to  quash  on  the  grounds  of  duplicity.  Johnson  v. 
State,  201. 

3.  Where  in  a  prosecution  for  robbery,  the  indictment  charged  in  one  count 
two  different  offenses,  to  wit  a  robbery  by  the  use  of  firearms,  etc.,  and  also 
a  robbery  by  assault  and  putting  in  fear  of  bodily  injury,  etc.,  the  first  being 
a  capital  crime,  and  the  second  a  non-capital  felony,  the  indictment  was  bad 
for  duplicity.     Murdock  v.  State,  262. 

4.  Upon  trial  for  a  violation  of  the  local  option  law  and  running  a  blind 
tiger,  the  indictment  though  informal,  and  not  technically  accurate,  was  neverthe- 
less sufficient.     Gorman  v.  State,  327. 

5.  Where  upon  trial  of  a  violation  of  the  local  option  law,  the  indictment 
was  in  the  usual  and  approved  form,  there  was  no  error.     Potts  v.  State,  868. 

6.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment 
followed  the  exact   form  of  an  information  which  was  upheld  by  the  Court  of 
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Criminal  Appeals,  a  motion  to  quash  was  correctly  overraled.  Following 
Stephens  v.  State,  97  S.  W.  Rep.,  483;  Key  v.  State,  37  Texas  Grim.  Rep.,  77. 
Starnes  v.  State,  403. 

7.  In  a  prosecution  for  selling  intoxicating  liquor  by  means  of  a  blind  tiger, 
where  the  indictment  charged  the  defendant  with  selling  liquor  to  another,  if  the 
evidence  showed  that  the  party  actually  selling  liquor,  who  was  masked,  was 
the  agent  of  defendant,  the  indictment  was  sustained,  which  charged  directly 
that  the  defendant  made  the  sale;  as  all  parties  in  misdemeanor  cases  are  prin- 
cipals, whether  they  are  in  fact  principals  or  accomplices.  Following  Houston 
V.  State,  13  Texas  Crim.  App.,  595;  Segar  v.  State,  40  Texas  Crim.  Rep.,  577. 
Schwulst  V.   State,  426. 

8.  Where  upon  trial  for  violation  of  the  local  option  law,  the  indictment 
charged  that  the  defendant  did  then  and  there  unlawfully  sell  intoxicating  liquors 
to  prosecutor,  after  the  qualified  voters  of  the  county  had  determined  at  an 
election  held  in  accordance  with  the  laws  of  the  State  of  Texas  that  the  sale 
of  intoxicating  liquors  should  be  prohibited  therein,  and  after  the  commission- 
ers court  of  said  county  had  made  an  order  prohibiting  the  sale  of  intoxicating 
liquors  iu  said  county,  and  after  said  order  had  been  published  according  to 
law,  was  sufficient  on  motion  to  quash.  Following  Stephens  v.  State,  97  S.  W. 
Rep.,  483.     Williams  v.  State,  430. 

9.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  indictment 
followed  approved  precedent  the  same  was  sufficient.     Potts  v.  State,  440. 

10.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment 
followed  the  approved  form,  there  was  no  error.     Goad  v.  State,  444. 

11.  Where  in  a  prosecution  for  a  violation  of  the  local  option  law,  the 
indictment  follow^ed  approved  precedent,  the  same  was  sufficient.  Following 
Stephens  v.  State;  Key  v.  State,  37  Texas  Crim.  Rep.,  77;  Williams  v.  State, 
52  Texas  Crim.  Rep.,  430.     Kilgore  v.  State,  447. 

12.  W^here  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment 
followed  approved  precedent,  there  was  no  error.     Human  v.  State,  474. 

13.  Where  in  a  prosecution  for  perjury,  the  indictment  did  not  show  how  or 
wherein  the  statement  upon  which  perjury  is  predicated  became  material,  and  the 
evidence  was  defective  upon  the  same  subject,  the  conviction  could  not  be  sus- 
tained.    McVicker  v.  State,  508. 

14.  Where  upon  trial  for  a  violation  of  the  local  option  law,  it  appeared 
from  the  record  that  the  defendant  contended  that  the  date  of  the  offense 
was  subsequent  to  the  presentment  of  the  indictment,  but  it  was  shown  by  the 
record  that  said  date  had  been  corrected  by  the  drafter  of  the  indictment,  and 
that  the  correction  was  made  before  the  indictment  was  presented  and  filed  in 
court,  there  was  no  error.     Haney  v.  State,  545. 

15.  Where  in  a  prosecution  of  perjury,  the  indictment  alleged  that  the 
defendant  testified  with  reference  to  a  game  of  cards  at  a  place  not  then  and 
there  a  private  residence  occupied  by  a  family,  alleging  time  and  venue,  it 
was  sufficient,  without  setting  forth  the  questions  propounded  to  the  witness  as 
to  time  and  place.     Clay  v.  State,  555. 

16.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment, 
without  any  particular  reference  to  anything,  used  the  words,  "did  then  and 
there  unlawfully  an  election  was  held  in  accordance  with  the  laws  of  the  State," 
the  same  was  surplusage,  and  the  indictment  nevertheless  sufficient.  Sawyer 
V.  State,  597. 

17.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indict- 
ment alleged  the  particular  election,  and  the  publication  in  the  newspaper  under 
it.  the  State  would  be  confined  to  proof  of  said  election,  and  it  was  a  matter  of 
substance  that  could  not  be  stricken  out  under  article  587,  Code  Criminal  Pro- 
cedure, as  an  amendment,  and  it  was  reversible  error  to  do  so.  Wade  v. 
State,  619. 

Information.    See  Gaming,  2:  Local  Option,  16,  23,  31;  Publication,  3;  Quar- 
rantine;  Unlawfully  Carrying  Brass  Knuckles. 
1.     Where  upon  trial  for  disturbing  the  peace,  the  affidavit  and  information 
contained  two  separate  counts  and  the  first  count  did  not  conclude  against  the  < 
peace  and  dignity  of  the  State,  but  at  the  end  of  the  second   count  that  ex- 
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pression   was   used,    the   same    was   sufficient.     Following    Stebbins    v.    State,   31 

Texas  Crim.  Rep.,  294;  20  S.  \V.  Rep.,  552.     Mercer  v.  State,  321. 

2.  Upon  appeal  from  a  conviction  of  unlawfully  betting  ut  a  game  played 
with  cards  where  there  was  neither  statement  of  facts  nor  bill  of  exceptions 
in  the  record,  and  the  affidavit  and  information  charged  defendant  with  un- 
lawfully betting  at  a  game  played  with  cards,  the  conviction  was  sustained. 
Purvis  V.  State,  342. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  information 
followed  approved  precedent,  there  was  no  error.     Dulin  v.  State,  442. 

4.  In  a  prosecution  for  a  violation  of  the  local  option  law,  an  information 
which  charged  that  the  commissioners  court  uf  said  county  had  duly  made, 
passed  and  entered  its  order  declaring  the  result  of  such  election  and  pro- 
hibiting the  sale  of  intoxicating  liquor  within  said  county  as  required  by  law, 
and  had  caused  said  order  to  be  published  in  the  manner  and  foim,  and  for  the 
length  of  time  required  by  law,  was  sufficient.  Approving  Key  v.  State,  37 
Texas  Crim.  Rep.,  77.  Distinguishing  Cames  v.  State,  50  Texas  Crim.  Rep., 
282;  Smith  v.  State,  51  Texas  Crim.  Rep.,  441;  and  Baughman  v.  State,  49 
Texas  Crim.  Rep.,  33.     Watson  v.  State,  551. 

Insanity.    See  Letter,  1. 

1.  Wliere  upon  trial  for  burglary  it  was  shown  on  the  issue  of  insanity  that 
the  defendant  was  a  degenerate,  but  was  not  so  mentally  incapacitated  as  to  be 
unable  to  distinguish  right  from  wrong,  and  that  he  was  able  to  plan  the 
burglary,  the  issue  of  insanity  was  not  sufficiently  strong  to  require  a  charge 
on  that  phase  of  the  case.     Mitchell  v.  State,  37. 

2.  Upon  trial  for  murder  testimony  to  the  effect  that  defendant's  father  and 
uncle  had  known  the  family  of  defendant  on  the  paternal  and  maternal  sides 
in  the  ascending  line  as  well  as  collateral  kin,  and  that  no  member  of  said 
family  had  been  charged  with  crime,  etc.,  uy  to  the  time  of  the  trial  of  defend- 
ant, and  which  had  no  bearing  on  the  question  of  insanity,  was  inadmissible. 
Reinhard  v.  State,  59. 

3.  Where  upon  trial  for  swindling,  the  defendant  plead  guilty,  and  after 
the  verdict  and  judgment  were  entered  up,  but  before  the  adjournment  of  the 
term,  presented  a  proper  affidavit  to  the  court  alleging  that  he  was  insane, 
whereupon  the  district  attorney  contended  by  motion  the  court  had  no  juris- 
diction to  try  this  issue,  and  also  filed  a  counter  certificate  of  a  physician  that 
the  defendant  was  not  insane,  which  motion  the  court  sustained.  Held,  that 
under  article  982  et  seq..  Code  Criminal  Procedure,  a  jury  should  have  been 
empaneled  and  tried  the  issue  of  defendant's  insanity.     Holland  v.  State,  160. 

4.  Upon  trial  of  a  violation  of  the  local  option  law,  where  there  was  nothing 
in  the  examination  of  the  State's  witness  to  indicate  insanity,  and  the  court 
properly  left  the  issue  of  insanity  of  the  witness  for  the  jury  to  determine, 
and  charged  the  jury  that  the  burden  rested  upon  the  defendant  to  overcome 
the  presumption  that  every  man  is  sane  until  the  contrary  appears  by  pre- 
ponderance of  the  testimony  that  the  witness  was  insane,  there  was  no  error. 
Batterton  v.  State,  381. 

Insult  to  Female  Relative.     See  Charge  of  Court,  33. 

1.  Where  upon  trial  for  murder,  the  court  had  properly  charged  as  to  in- 
sulting conduct  and  language  of  deceased  towards  defendant's  wife  as  ade- 
quate cause,  there  was  no  error  in  refusing  the  requested  charge  on  the  same 
subject.     Green  v.  State,  44. 

2.  Upon  trial  for  murder  where  the  defendant  testified  that  certain  State 
witnesses  had  told  him  that  the  deceased  used  insulting  language  concerning  de- 
fendant's daughter,  and  that  he  killed  deceased  for  that  reason;  and  the  said 
State's  witnesses  denied  having  given  this  information  to  the  defendant;  but  other 
State's  witnesses  testified  that  defendant  had  been  informed  of  the  same  state- 
ment by  deceased  through  them,  and  that  they  had  heard  this  from  the 
State's  witnesses  who  denied  having  made  such  statement,  it  was  error  for  the 
court  in  his  charge  to  limit  the  testimony  of  those  State's  witnesses  who  in- 
sisted that  such  statement  was  made  by  the  other  State's  witnesses  to  the 
credibility  of  the  State's  witnesses  who  denied  having  given  such  information 
to  the  defendant.     It   made  no  difference   whether  the  information   that  caused 
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the  killing  was  hearsay  or  not;  the  question  was  whether  defendant  believed  it 

Hill  V.  State.  241. 

3.  On  trial  for  murder  where  defendant's  wife  testified  to  the  insulting 
conduct  of  the  deceased  upon  which  defendant  acted  in  killing  the  deceased, 
the  question  was  not  whether  her  statement  was  in  fact  false  or  true,  but  the 
question  was  whether  defendant  believed  it  and  acted  upon  it,  and  there  was 
error  in  the  action  of  the  court  in  permitting  the  State  to  go  out  Into  matters 
not  drawn  out  in  the  original  examination  of  the  wife  and  which  had  no  con- 
nection with  the  reason  or  motive  for  the  killing.     Stewart  v.  State,  273. 

4.  Where  upon  trial  for  assault  with  intent  to  murder,  the  evidence  showed 
that  the  defendant  and  his  wife  had  separated,  which  separation  was  due  to 
the  fault  of  the  assaulted  party,  and  about  a  month  thereafter,  defendant  in- 
cidentally came  up,  when  the  assaulted  party  was  guilty  of  insulting  Qonduct 
towards  defendant's  wife,  whereupon  defendant  became  angry  and  cut  prose- 
cutor, it  was  error  on  part  of  the  court  to  charge  that  if  the  wife  of  defend- 
ant had  abandoned  him,  that  defendant  could  not  excuse  himself  because  of 
the  Insulting  conduct  of  prosecutor,  and  the  court  should  have  charged  on  ag- 
gravated assault.     Wright  v.  State,  542. 

5.  Upon  trial  for  murder  where  the  evidence  showed  that  the  only  adequate 
cause  for  reducing  the  homicide  to  manslaughter  was  insulting  words  concern- 
ing a  female  relative,  the  court  erred  in  his  charge  in  instructing  the  jury  as 
to  other  provocations  than  insulting  language  to  a  female  relative.  Redman  v. 
State,  591. 

Intent  to  Appropriate. 

Where  upon  trial  of  theft  from  the  person,  all  the  circumstances  adduced  in 
evidence  indicated  that  the  defendant  had  the  present  intent  at  the  time  of  the 
taking  to  appropriate  the  money  abstracted  from  prosecutor's  pocket,  a  charge 
of  the  court  that  defendant  must  have  the  intent  to  deprive  the  owner  of  the 
value  of  the  property  was  sufficient  without  submittmg  a  further  charge  on  the 
issue  of  intent  to  appropriate.    Black  v.  State,  8» 

Intent  to  Commit  Kape.     See  Alibi,  4. 

Intent  to  Commit  Theft. 

Where  upon  trial  for  burglary  defendant's  intent  to  commit  theft  was  shown 
circumstantially  to  the  satisfaction  of  the  jury,  and  the  trial  court,  such  ver- 
dict would  not  be  set  aside  on  appeal  on  the  presumption  that  defendant  had 
an  intent  to  commit  other  felony.     Moore  v.  State,  364. 

Intent  to  Injure.     See  Legal  Presumption. 

Intent  to  Kill.     See  Charge  of  Court,  4. 

Internal  Kevenne  License.    See  Evidence,  1 ;  Examined  Copy ;   Harmless  Error, 
4;  Local  Option;  Prima  Facie  Evidence. 

1.  Under  the  Act  of  the  Twenty-eighth  Legislature,  page  55,  section  407a, 
an  internal  revenue  license  for  the  sale  of  spirituous  liquors  is  prima  facie 
evidence  that  the  licensee  is  engaged  in  the  business  mentioned  in  the  license, 
but  would  not  be  proof  that  he  was  guilty  of  the  particular  sale  of  liquor 
charged  in  the  indictment;  and  a  charge  of  the  court  which  went  beyond  the 
statute  and  instructed  the  jury  that  such  license  would  be  evidence  of  defend- 
ant's guilt  of  the  particular  offense  charged,  was  error.  Following  Uloth  v. 
State,  48  Texas  Crim.  Rep.,  295 ;  13  Texas  Ct.  Rep.,  521.     Gorman  v.  State.  327. 

2.  Article  407a,  enacted  by  the  Twenty-eighth  Legislature,  provides  that 
an  examined  copy  of  the  internal  revenue  license  taken  out  from  the  Federal 
authorities  may  be  used  as  evidence;  and  upon  trial  for  a  violation  of  the 
local  option  law,  it  was  error  to  permit  a  witness  to  testify  that  he  had 
examined  the  books  of  the  United  States  Internal  Revenue  Collector,  and 
permit  the  witness  to  testify  from  a  memorandum  book,  which  did  not  contain 
an  examined  copy  of  said  license.  Before  the  witness  would  be  authorised 
to  introduce  an  examined  copy,  he  must  have  such  copy,  and  it  must  be  shown 
to  be  an  examined  copy,  as  laid  down  by  the  authorities,  under  which  said 
article,  407a  was  enacted.     Biddy  v.  State,  412. 
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3.  Where  upon  trial  for  selling  intoxicating  liquor  by  means  of  a  blind  tiger  in 
local  option  territory,  the  theory  of  the  State  was  that  the  masked  man  was  the 
agent  of  the  defendant  and  sold  the  liquor  as  such,  it  was  error  to  exclude  testi- 
mony that  the  defendant  had  transferred  his  property  to  another  prior  to  the  sale 
of  liquor  by  the  masked  party ;  and  this  although  defendant  had  taken  out  internal 
revenue  license  as  a  retail  liquor  dealer,  which  the  court  charged  as  a  circum- 
stance bearing  on  defendant's  guilt     Schwulst  v.  State,  426. 

4.  Upon  trial  for  a  violation  of  the  local  option  law,  there  was  no  error  in  ad- 
mitting parol  testimony  of  the  existence  of  internal  revenue  license  in  defendant's 
place  of  business.    Oldman  v.  State,  516. 

Interpolations. 

Where  the  language  used  is  unambiguous,  the  court  will  not  interpolate  other 
words,  not  used  by  the  Legislature,  and  strike  out  and  down  the  clear  and  precise 
words  used,  of  such  ordinary  signification  as  to  rebut  the  presumption  that  they 
were  used  either  ignorantly  or  inadvertently  by  the  Legislature  and  were  not  meant 
to  include  an  exception  of  a  certain  class  of  taxpayers.     Ex  parte  Woods,  575. 

Interpreter.  ' 

Where  upon  trial  for  murder,  a  grand  juror  was  placed  upon  the  stand  by  the 
State  to  contradict  another  State's  witness  with  reference  to  a  statement  made 
by  said  last  witness  before  the  grand  jury,  and  it  developed  that  said  grand  juror 
did  not  understand  the  Spanish  language  in  which  the  other  witness  Imd  testified 
before  said  grand  jury  through  an  interpreter,  and  could  not  state  of  his  own 
knowledge  what  said  State's  witness  had  testified  to,  the  same  was  hearsay  and 
should  have  been  excluded.    Cervantes  v.  State,  82. 

Intoxicating  Liqnors.  Blind  Tiger ;  Boundaries ;  City  Charter  and  Ordinance, 
2,  3,  4 ;  Constitutional  Law ;  Habeas  Corpus,  2 ;  Impeachment  of  Witness,  6 ; 
Internal  Revenue  License ;  Liquor  License ;  Local  Option ;  Repeal  by  Impli- 
cation. 

1.  Where  relator  obtained  license  for  the  retail  sale  of  intoxicating  liquors  on 
the  28th  of  May,  1907,  which  under  the  then  existing  law  would  have  entitled 
him  to  pursue  that  business  for  twelve  months,  and  by  the  Act  of  the  Thirtieth 
Legislature,  page  256  et  seq.,  new  provisions  for  the  sale  of  intoxicating  liquors 
were  provided,  which  act  took  effect  July  12,  1907,  and  defendant  was  arrested  on 
the  12th  day  of  September,  1907,  for  a  violation  of  said  new  law,  the  relator  had 
no  authority  to  sell  intoxicating  liquors  under  his  old  license  on  the  12th  of  Sep- 
tember, 1907 ;  and  upon  writ  of  habeas  corpus  was  remanded  to  custody.  Ex  parte 
Vaccarezza  Steve,  311. 

2.  Where  upon  trial  for  the  selling  of  intoxicating  liquor  by  means  of  a  blind 
tiger,  the  evidence  showed  the  sale  of  beer,  and  that  the  prosecutor  guessed  it  was 
intoxicating,  and  there  was  no  other  evidence  that  the  beverage  sold  was  intoxicat- 
ing, the  mere  fact  it  was  called  beer  was  insufficient  to  sustain  a  conviction. 
Schwulst  V.  State,  426. 

3.  Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit  testi- 
mony that  the  prosecuting  witnesses  were  arrested  and  fined  for  drunkenness,  after 
having  been  in  defendant's  place  of  business,  to  show  that  the  drinks  sold  by  de- 
fendant were  intoxicating;  as  presented  in  the  record  of  this  case,  as  it  appeared 
that  the  witnesses  also  obtained  liquor  elsewhere.     Isom  v.  State,  438. 

4.  Where  upon  trial  for  selling  intoxicating  malt  liquors  without  license,  there 
was  evidence  pro  and  con  as  to  the  intoxicating  qualities  of  the  liquor  sold,'  the 
conviction  was  sustained.     Cunningham  v.  State,  522. 

Judgment.     See  Habeas  Corpus,  3. 

Jurat. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  county  attorney  by 
mistake,  used  a  date  in  the  jurat  of  the  complaint  which  was  prior  to  the  date  of 
the  alleged  offense  set  out  in  the  complaint,  there  was  no  error  in  allowing  the 
amendment  of  the  date  in  the  jurat,  to  comport  with  the  facts  and  the  date  set  out 
in  the  complaint.    Sanders  v.  State,  156. 
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Jurisdiction.    See  Terms  of  (^ounty  Court. 

Jury  and  Jury  Law.      See  Challenge  for  Cause;   Misconduct  of  Jury;   Special 
Venire;  Theft  from  Person,  r>. 

1.  Where  upon  trial  for  murder,  defendant  had  waived  a  special  venire  and 
failed  to  indicate  any  objections  to  the  manner  of  drawing,  choosing  or  empanel- 
ing the  jury  during  the  trial :  and  he  was  present  during  the  empanelment  of  the 
jury,  there  was  no  error  in  overruling  the  objection  that  the  jurors  were  not  drawn 
from  the  box,  etc.,  and  that  talesmen  were  summoned  to  complete  the  panel.  Tins- 
ley  V.  State,  91. 

2.  Where  upon  trial  for  murder  the  jurors  simply  stated  on  their  voir  dire  that 
they  had  formed  an  opinion  that  the  deceased  had  been  murdered,  and  as  to  the 
punishment  to  be  inflicted,  but  that  they  had  no  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant  and  that  they  could  give  him  a  fair  and  impartial  trial, 
there  was  no  cause  for  challenge.     Cason  v.  State,  220. 

3.  Where  upon  trial  for  murder  the  testimony  under  the  defendant's  motion  for 
change  of  venue  did  not  show  some  prejudice  against  the  defendant,  but  that  the 
jurors  simply  stated  that  they  believed  whoever  committed  the  alleged  murder  ought 
to  be  hanged ;  that  defendant  and  deceased  were  strangers  in  the  county,  f.nd  that 
the  jurors  all  swore  that  they  could  give  defendant  a  fair  and  impartial  trial,  there 
was  no  error  in  refusing  a  change  of  venue.     Id. 

4.  Under  the  Constitution,  article  5,  section  13 ;  article  1,  section  10  id.,  and  Bill 
of  rights,  section  15,  as  well  as  under  articles  10,  21  and  22,  Code  Criminal  Pro- 
cedure, the  right  of  trial  by  twelve  jurors  in  a  felony  case  is  placed  beyond  the 
reach  of  the  accused  even  waiving  such  right ;  and  where  in  a  trial  for  murder  the 
jury  was  originally  composed  of  twelve  men,  but  one  was  excused  by  agreement  of 
the  parties  and  a  verdict  was  rendered  by  eleven  of  the  remaining  jurors,  who  all 
signed  the  verdict,  the  same  was  a  nullity,  and  reversible  error.  Jones  y.  State, 
303. 

5.  Under  article  676,  Code  Criminal  Procedure,  and  subdivision  3  of  article  673, 
a  juror  who  had  theretofore  been  convicted  and  sentenced  for  perjury,  and  had 
never  been  pardoned,  and  his  citizenship  restored,  is  not  a  qualified  juror.  Rice 
v.  State,  359. 

6.  Where  upon  trial  for  robbery,  during  the  empanelment  of  the  jury,  the  de- 
fendant asked  the  postponement  of  the  trial  until  two  certain  jurors  marked  on 
the  special  venire  list  by  the  sheriff's  return  as  served,  but  who  did  not  answer  to 
their  names  when  called,  could  be  brought  into  court,  or  to  quash  the  special  venire, 
which  motion  was  overruled ;  and  thereupon  the  two  jurors,  after  others  had  been 
selected  on  the  jury,  came  into  court,  and  testified  that  they  had  not  been  sum- 
moned; they  were  then  qualified  as  jurors,  and  peremptorily  challenged  by  the 
State.  Held,  that  even  if  these  two  jurors  had  actually  been  summoned,  the  court 
was  not  required  to  delay  the  trial  on  account  of  their  absence,  but  could  have 
issued  attachment;  but  as  the  jurors  were  brought  into  court  and  challenged  by 
the  State,  the  defendant  could  not  complain.     Tabor  v.  State,  387. 

7.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  had  inad- 
verently  discharged  the  jury  for  the  week,  and  thereafter  learned  that  defendant's 
attorney  and  the  county  attorney  had  set  defendant's  case,  whereupon  the  court, 
not  knowing  how  many  such  cases  had  been  set.  ordered  a  jury  to  be  brought  in 
for  the  remainder  of  the  week,  and  swore  the  sheriff  accordingly.  Held,  that  this 
was  not  a  ground  for  continuance,  and  there  was  no  error.     Haney  v.  State,  545. 

8.  Where  there  was  no  bill  of  exceptions  with  reference  to  objections  to  some 
of  the  jurors  in  a  trial  for  burglary,  the  same  could  not  be  considered  on  appeal. 
Shelton  v.  State,  611. 

Jnstice  of  Peace. 

Upon  trial  for  perjury,  there  was  no  merit  in  the  objection  that  the  justice 
of  the  peace  had  no  authority  to  administer  the  oath  upon  which  the  perjury  was 
based,  or  that  the  same  was  not  in  writing.     Clay  v.  State,  555. 

Keeping  Open  Saloon  on  Election  Day.    See  Statutes  Construed,  4. 

Where  upon  trial  for  unlawfully  keeping  open  saloon  on  election  day,  the  evi- 
dence showed  that  the  State's  witness  knew  the  defendant  Bob  Smith;  that  the 
latter  was  engaged  in  the  saloon  business;  that  defendant's  saloon  was  open  on 
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election  day,  and  he  was  in  it,  the  introduction  of  a  liquor  dealer's  bond  issued 
to  R.  H.  Smith,  the  defendant  being  charged  in  the  information  as  Bob  Smith,  the 
same  if  error  was  immaterial.     Smith  v.  State,  357. 

Keeping  Within  Kecord.     See  Argument  of  Counsel,  2. 

Killing  Child  During  Partarition. 

1.  In  this  offense  it  must  be  shown  that  but  for  the  act  of  the  accused  the  child 
would  have  been  bom  alive.     Hardin  v.  State,  238. 

2.  Where  upon  trial  for  unlawfully  killing  a  child  during  parturition  where 
the  evidence  failed  to  show  that  the  child  was  in  a  state  of  being  born  at  the  time 
of  the  destruction  of  its  life,  during  parturition  of  the  mother  and  before  actual 
birth,  and  but  for  the  destruction  of  its  life  by  defendant  the  child  would  have 
been  born  alive,  the  conviction  could  not  be  sustained.     Id. 

Law  Must  be  Applicable  to  Facts. 

Where  upon  trial  for  seduction  the  evidence  raised  the  issue  as  to  whether  de- 
fendant was  the  father  of  the  illegitimate  child  of  the  prosecutrix,  a  general  charge 
of  the  court  that  the  act  of  intercourse  between  defendant  and  prosecutrix  must 
have  occurred  by  means  of  a  promise  to  marry,  and  the  court  in  applying  the  law 
to  the  facts  confined  the  charge  to  this  promise,  the  same  was  hardly  sufficient  and 
should  have  been  made  directly  applicable  to  the  facts.     Jeter  v.  State,  212. 

Law  Not  Repealed. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  record  showed 
that  there  had  been  successive  elections  held  in  the  same  county  for  the  purpose 
of  determining  whether  intoxicating  liquors  should  be  sold  therein,  and  that  both 
elections  resulted  in  favor  of  prohibition,  and  were  legally  held,  a  prosecution 
could  be  based  upon  the  law  by  virtue  of  the  first  election,  which  was  not  abro- 
gated by  the  second  election,  and  which  remains  the  law,  until  it  is  otherwise  deter- 
mined by  the  people.  Overruling  Byrd  v.  State,  51  Texas  Crim.  Rep.,  539;  10 
Texas  Ct.  Rep.,  300.  Approving  Weathered  v.  State,  1  Texas  Ct  Rep.,  655. 
Massie  v.  State,  548. 

Law  of  the  Case.     See  Assault  with  Intent  to  Murder,  2. 

Leading  dnestions. 

1.  Where  upon  trial  for  murder,  the  State's  attorney  was  permitted  to  place 
his  questions  in  a  leading  form  for  evidence  he  sought  to  elicit  from  the  witness, 
and  the  court  promised  he  would  sustain  objections  thereto  yet  he  did  not  do  so, 
but  told  the  witness  to  answer,  which  he  did,  there  was  reversible  error.  Garrett 
V.  State,  255. 

2.  Upon  trial  for  theft,  the  question  by  the  State's  counsel :  "The  night  before 
did  you  see  A.  B.  T.  and  W.  G.,  and  you  knew  all  these  parties,  and  you  knew 
T's  little  black  horse  and  you  heard  them  make  an  appointment?'*  was  leading, 
and  suggestive  of  the  answer  desired.     Goodsoe  v.  State,  626. 

Legal  Presumption. 

A  party  accused  of  crime,  wherever  the  law  indulges  the  presumption  adversely 
to  him,  has  the  right  to  meet  and  overcome  that  presumption  by  proper  evidence, 
and  where  the  testimony  raises  a  want  of  intent  to  injure  in  a  trial  for  aggravated 
assault,  a  charge  upon  this  phase  of  the  case  should  be  given  when  requested.  Van- 
houser  v.  State,  572. 

Legislative  Constmction.    See  Examined  Copy. 

1.  While  it  was  not  only  the  examined  copy  of  the  internal  revenne  license 
which  the  Internal  Revenue  Collector  could  make  which  would  be  evidence  in  local 
option  cases,  yet  it  must  be  an  examined  copy  as  that  word  has  been  construed  by 
the  authorities,  and  as  such  construction  was  understood  by  the  Legislature  when 
the  statute  was  enacted,  allowing  such  examined  copy  to  be  used  as  evidence. 
Qualifying  Goble  v.  State,  42  Texas  Crim.  Rep.,  501.  Reviewing  Thurman  v. 
State,  45  Texas  Crim.  Rep.,  569;  Gersteraan  v.  State,  35  Texas  Crim.  Rep.,  318; 
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Liicio  v.  State,  35  Texas  Crim.  Rep.,  320;  Pitner  v.  State,  37  Texas  Crim.  Rep.. 

268.     Biddy  v.  State,  412. 

2.  The  prime  object  of  all  rules  of  interpretation  is  to  ascertain  the  will  and 
intent  of  the  lawmaker.  This  may  be  oftenest  done,  and  usually  can  best  be  done 
by  giving  effect  to  the  language  used,  considered  and  construed  in  its  ordinary 
sense ;  and  where  the  meaning  is  obvious  and  an  exception  is  made  in  precise  terms 
the  courts  are  neither  required  nor  permitted  to  speculate  as  to  'what  the  Legisla- 
ture meant.     Ex  parte  Woods,  576. 

3.  It  is  also  a  cardinal  rule  of  construction  that  the  meaning  of  one  portion  of 
an  act  may  be  aided  by  other  provisions  contained  in  the  same  act,  but  where  there 
is  no  kindred  legislation  and  the  exception  is  contained  in  the  first  section  of  the 
act,  and  there  is  no  reference  thereto  in  any  other  portion  of  the  act,  the  con- 
struction must  be  of  the  act  itself  as  it  stands  written  on  the  statute  books.    Id. 

Letters. 

1.  Where  hi  a  trial  for  murder,  it  appeared  that  the  defendant  before  the  homi- 
cide, and  upon  solicitation  of  a  justice  of  the  peace,  went  to  the  house  of  deceased, 
whom  he  was  charged  to  have  seduced,  and  was  asked  to  marry  by  said  justice, 
and  while  waiting  there  for  the  license,  shot  the  deceased  and  himself,  there  was 
no  error  in  permitting  said  justice  of  the  peace  to  testify  to  the  contents  of  a  cer- 
tain letter  he  had  written  to  the  father  of  defendant  and  which  defendant  had  read, 
and  also  certain  conversations  between  these  parties  with  regard  to  the  seduction 
of  deceased  by  defendant,  to  the  effect  that  defendant  must  marry  her,  or  else  be 
prosecuted  for  seduction,  and  this,  although  defendant  may  have  been  under  arrest 
or  duress  for  such  seduction ;  besides  the  testimony  was  admissible  on  the  question 
of  insanity  which  was  relied  on  as  a  defense.     Reinhardv.  State,  59. 

2.  Upon  trial  for  theft  there  was  no  error  in  admitting  in  evidence  defendant's 
letter  which  he  had  written  to  the  prosecutor's  brother,  after  the  theft,  threat- 
ening him  with  a  prosecution  if  he  and  prosecutor  persisted  in  the  prosecution 
against  him.     Booth  v.  State,  452. 

Limitation.     See  Election  Ck)ntest. 

Limiting  Testimony. 

1.  When  testimony,  in  a  trial  for  murder,  could  not  have  been  legitimately  or 
rationally  used  for  any  other  purpose  than  that  for  which  it  was  used,  there  was 
no  error  in  failing  to  limit  the  same  to  that  purpose.     Sue  v.  State,  122. 

2.  Where  on  the  trial  of  felony,  testimony  was  admitted  of  a  conspiracy  be- 
tween the  defendant  and  others,  by  a  witness  under  the  theory  that  he  was  a  detec- 
tive, and  who  testified  as  to  the  formation  of  such  conspiracy,  and  who  testified 
not  as  an  accomplice,  such  testimony  should  be  limited  by  a  charge  of  the  court 
to  the  purpose  for  which  it  was  admissible.     Spencer  v.  State,  289. 

3.  Where  updQ  trial  for  murder,  the  court  properly  limited  according  to  ap- 
proved precedent  impeaching  testimony  to  the  credibility  of  the  witness  involved, 
there  -was  no  error.  Following  Winn  v.  State,  34  Texas  Crim.  Rep.,  37 ;  Dean  v. 
State,  47  Texas  Crim.  Rep.,  243;  Elkins  v.  State,  48  Texas  Crim.  Rep.,  205. 
Banks  v.  State,  480. 

4.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  limited 
the  testimony  of  a  certain  State's  witness  who  had  testified  that  he  had  given  a 
bottle  containing  whisky  to  the  county  attorney,  to  the  question  as  to  whether  said 
bottle  contained  whisky,  and  not  upon  the  issue  of  defendant's  guilt,  the  same  was 
more  favorable  than  the  law  required,  and  the  defendant  could  not  complain.  Hen- 
derson v.  State,  514. 

Liqnor  License.    See  Habeas  Corpus,  2 ;  Intoxicating  Liquors ;  Sale  of  Intoxicating 

Liquors;    Saloon    Limit;    Selling   Malt    Liquor    Without    License;    Statutes 

Construed,  1. 

Where  relator  obtained  license  for  the  retail  sale  of  intoxicating  liquors  on  the 

28th  of  May,  1907,  which  under  the  then  existing  law  would  have  entitled  him  to 

pursue  that  business  for  twelve  months,  and  by  the  Act  of  the  Thirtieth  Legislature, 

page  250  et  seq.,  new  provisions  for  the  sale  of  intoxicating  liquors  were  provided, 

which  act  took  effect  July  12.  1907,  and  defendant  was  arrested  on  the  12th  day  of 

Septemh«»r,  1907,  for  n  violation  of  said  new  law,  the  relator  had  no  authority  to 
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sell  intoxicating  liquors  under  his  old  license  on  the  12tb  of  September,  1907; 

and  upon  writ  of  habeas  corpus  was  remanded  to  custody.     Ex  parte  Vaccarrezza, 

311. 

Local  Option.  See  Agency;  Argument  of  Counsel,  4,  9,  10;  Bill  of  Exceptions; 
Blind  Tiger;  Certificate  of  Judge,  2;  Challenge  for  Cause,  4,  5;  Charge  of 
Court,  20,  23,  26,  27,  28,  35;  C.  O.  D.  Shipment;  Complaint;  Contem- 
poraneous Transactions,  2 ;  Contest  of  Election  ;  Conversation ;  Cross-examina- 
tion, 3;  Declarations  of  State's  Witness;  Declarations  and  Acts  of  Third 
Party,  8;  Elections,  1-5;  Election  Contest;  Disqualification  of  Judge;  Evi- 
dence, 16,  18,  19,  22,  23,  25,  26,  28 ;  Former  Conviction ;  Grand  Jury ;  Harm- 
less Error,  4;  Impeachment  of  Witness,  3,  6;  Indictment,  4,  12,  14,  16,  17; 
Information,  3,  4;  Internal  Revenue  License;  Insanity,  4;  Intoxicating 
Liquors;  Jurat;  Jury  and  Jury  Law,  7;  Legislative  Construction.  1;  Limiting 
-  Testimony,  4;  Malt  Liquor  License;  Mask;  Name  of  Defendant,  2;  Non- 
intoxicant;  Pretext;  Principals;  Publication;  Sale;  Sale  of  Intoxicating 
Liquors;  Secondary  Evidence;  Selling  Malt  Liquor  Without  License,  2; 
Substitution  of  Lost  Papers;  Terms  of  County  Court;  Unwilling  Witness; 
Warning. 

1.  Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  permit  a 
witness  to  testify  that  he  had  heard  some  negroes  say  that  whisky  could  be  gotten 
there,  referring  to  a  cold  drink  stand.     Trinkle  v.  State,  42. 

2.  Upon  trial  for  a  violation  of  the  local  option  law,  where  the  testimony  as  to 
the  sale  of  the  liquor  was  somewhat  conflicting,  defendant  denying  the  sale  thereof, 
a  conviction  will  not  be  disturbed.     Goad  v.  State,  44. 

3.  See  opinion  for  facts  held  insufficient  to  sustain  a  conviction  for  a  violation 
of  the  local  option  law.     Frazier  v.  State,  131. 

4.  Upon  trial  for  a  violation  of  the  local  option  law,  a  statement  of  the  defend- 
ant, which  was  made  some  twenty-seven  feet  from  the  witness,  and  which  was  in- 
culpatory and  claimed  to  have  been  in  response  to  a  statement  by  the  witness,  was 
inadmissible  unless  it  was  shown  that  defendant  heard  such  statement  of  said  wit- 
ness. A  party  is  not  called  on  to  answer  the  statement  of  others  unless  the  matter 
is  brought  to  his  attention  in  such  manner  that  he  heard  or  takes  notice  of  it     Id. 

5.  Where  upon  trial  for  a  violation  of  local  option  law,  the  State's  witness 
swore  that  he  bought  no  whisky  from  the  defendant,  and  the  only  evidence  which 
would  indicate  a  sale  was  the  subsequent  borrowing  by  appellant  from  State's 
witness  of  $5 ;  that  the  witness  accepted  invitation  from  appellant  and  went  to  his 
house,  and  they  had  a  social  drink  together,  they  being  old  friends.  Held,  there 
was  no  sale.     Scott  v.  State,  164. 

6.  Where  upon  trial  for  a  violation  of  the  local  option  law  it  appeared  that 
defendants  was  a  whisky  drummer,  it  was  error  to  force  him  over  his  objection  to 
testify  on  cross-examination  that  the  house  for  which  he  took  orders  furnished  him 
free  sample  whisky,  which  he  would  treat  out  among  his  customers  at  his  discretion. 
McKinley  v.  State,  182. 

7.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  showed 
that  the  State's  witnesses  did  not  intend  to  buy  whisky,  and  that  it  was  fully 
understood  that  the  defendant  was  not  selling  it,  but  that  the  money  was  given  to 
him  l>ecause  of  his  kindness  in  waiting  on  the  Slate's  witnesses,  and  not  for  the 
whisky,  there  was  no  violation  of  the  law.     Cooper  v.  State,  228. 

8.  Where  in  a  prosecution  for  a  violation  of  the  local  option  law,  the  indictment 
was  in  the  usual  form  approved  by  this  court,  the  same  was  sufficient.  Walker  v. 
State,  293. 

9.  Where  in  a  trial  for  a  violation  of  the  local  option  law  the  defendant  was 
charged  with  running  a  blind  tiger,  the  fact  of  publication  (where  the  county 
judge  had  not  in  person  made  the  entry  on  the  minutes  of  the  commissioners  court 
of  his  certificate  of  the  publication  of  the  result  of  the  election  but  had  directed 
it  to  be  done),  could  be  otherwise  proved,  even  if  said  entry  would  not  be  prima 
facie  evidence  of  the  fact  of  such  publication  under  article  3391,  Revised  Civil 
Statutes.  Following  Ezzell  v.  State,  29  Texas  Crim.  App.,  521 ;  and  under  such 
proof  there  was  no  error  in  the  court's  instruction  that  local  option  was  in  effect. 
Gorman  v.  State,  327. 

10.  Upon  trial  of  a  violation  of  the  local  option  law,  it  was  error  to  admit  the 
statement  of  State's  witness  to  the  officer  that  he  had  bought  the  whisky  in  quee- 
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tion  from  the  defendant,  where  it  was  shown  that  this  statement  was  made  in  the 

absence  of  defendant.     Holmes  v.  State,  352. 

11.  Upon  trial  for  a  violation  of  the  local  option  law,  where  the  evidence  is 
sufficient  to  justify  the  jury  in  finding  appellant  guilty,  the  verdict  is  sustained. 
Benge  v.  State,  361. 

12.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  in  his 
charge  made  a  proper  presentation  of  all  the  facts  relied  upon  by  the  State  for  a 
conviction,  and  properly  defined  the  law  of  principals,  there  was  no  error  in  re- 
fusing special  charges  on  the  same  subject.    Owens  v.  State,  362. 

13.  Where  upon  trial  for  violation  of  the  local  option  law,  the  defense  brought 
out  the  statement  between  State's  witnesses  as  to  how  they  got  the  whisky  there 
was  no  error  in  permitting  the  State's  counsel  to  ask  these  witnesses  as  to  what  was 
done  and  said  by  them.     Starnes  v.  State,  403. 

14.  Upon  trial  for  a  violation  of  the  local  option  law,  a  charge  of  the  court  that 
if  the  jury  believed  from  the  evidence  that  in  the  transaction  out  of  which  the 
prosecution  grew,  the  defendant  took  the  order  of  the  witness  Julius  Coleman  for 
a  gallon  of  whisky,  and  that  said  transaction  was  not  a  sale  of  whisky  by  the 
defendant  to  the  said  witness,  or  if  the  jury  had  a  reasonable  doubt  as  to  whether 
said  transaction  constituted  a  sale,  or  an  order  for  whisky,  they  should  acquit,  was 
not  on  the  weight  of  the  evidence;  besides  the  evidence  showed  that  defendant  had 
a  whisky  transaction  with  the  prosecuting  witness.     Merrinweather  v.  State,  410. 

15.  Article  407a,  enacted  by  the  Twenty-eighth  Legislature,  provides  that  an  ex- 
amined copy  of  the  internal  revenue  license  taken  out  from  the  Federal  authorities' 
may  be  used  as  evidence ;  and  upon  trial  for  a  violation  of  the  local  option  law,  it 
was  error  to  permit  a  witness  to  testify  that  he  had  examined  the  books  of  the 
United  States  Internal  Revenue  Collector,  and  permit  the  witness  to  testify  from 
a  memorandum  book,  which  did  not  contain  an  examined  copy  of  said  license. 
Before  the  witness  would  be  authorized  to  introduce  an  examined  copy,  he  must 
have  such  copy,  and  it  must  be  shown  to  be  an  examined  copy,  as  laid  down  by 
the  authorities,  under  which  said  article,  407a,  was  enacted.     Biddy  v.  State,  412. 

16.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  affidavit  and  the 
information  were  according  to  approved  precedent,  there  was  no  error.  Souther- 
land  V.  State,  424. 

17.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  indictment 
followed  the  approved  form,  the  same  was  sufficient.     Arnold  v.  State,  429. 

18.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  was 
conflicting,  and  the  jury  settled  the  conflict  against  the  defendant,  the  verdict  will 
not  be  disturbed.     Williams  v.  State,  430. 

19.  Where  upon  trial  for  violation  of  the  local  option  law,  the  indictment 
charged  that  the  defendant  did  then  and  there  unlawfully  sell  intoxicating  liquors 
to  prosecutor,  after  the  qualified  voters  of  the  county  had  determined  at  an  election 
held  in  accordance  with  the  laws  of  the  State  of  Texas  that  the  sale  of  intoxi- 
cating liquors  should  be  prohibited  therein,  and  after  the  commissioners  court  of 
said  county  had  made  an  order  prohibiting  the  sale  of  intoxicating  liquors  in  said 
county,  and  after  said  order  had  been  published  according  to  law,  was  sufficient 
on  motion  to  quash.     Following  Stephens  v.  State,  97  S.  W.  Rep.,  483.     Id. 

20.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  raised 
the  question  of  sale,  and  the  court  submitted  a  proper  instruction  thereon,  there  was 
no  error  in  refusing  a  special  instruction  on  the  same  issue.     Fields  v.  State,  451. 

21.  Where  upon  trial  for  a  violation  of  the  local  option  law  there  was  a  conflict 
of  testimony  as  to  the  sale,  the  verdict  will  not  be  disturbed.     Human  v.  State,  474. 

22.  Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  permit 
the  State's  witness  to  testify  that  a  third  party  gave  him  a  bottle  and  said  he  had 
gotten  it  from  the  defendant;  that  this  bottle  contained  whisky,  and  that  this 
occurred  in  the  absence  of  the  defendant ;  defendant  denying  any  sale  of  whisky  to 
prosecutor.     Smith  v.  State,  507. 

23.  Where  in  a  prosecution  of  a  violation  of  the  local  option  law,  the  informa- 
tion alleged  that  at  the  time  of  the  unlawful  sale  of  the  intoxicating  liquor,  the 
same  had  been  previously  prohibited  tender  the  laws  of  said  county ;  that  said  local 
option  laws  were  at  that  time  in  full  force  and  effect;  that  said  sale  was  made 
after  the  qualified  voters  of  said  county  had  at  a  legal  election  for  that  purpose, 
in  accordance  with  law  determined  that  the  sale  of  intoxicating  liquor  should  be 
prohibited  therein ;  that  the  commissioners  court  had  declared  the  result  of  such 
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election,  and  had  legally  passed  an  order  to  that  effect,  which  order  had  been  duly 
published  in  a  newspaper  selected  by  the  county  judge  of  said  county,  the  same 
was  sufficient.  Following  Key  v.  State,  37  Texas  Crim.  Rep.,  77.  Wade  v. 
State,  508. 

24.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  prosecuting  wit- 
ness was  an  ignorant  negro,  and  his  testimony  was  impeached  by  various  witnesses 
on  material  matters,  but  the  jury  nevertheless  believed  his  testimony,  the  verdict 
will  not  be  disturbed.     Henderson  v.  State,  514. 

25.  Where  upon  trial  for  a  violation  of  the  local  option  law  there  was  evidence 
that  defendant  and  another  were  acting  together  in  the  common  enterprise  of  selling 
intoxicating  liquor  for  mutual  profit  in  prohibited  territory,  the  court  correctly 
charged  on  the  law  of  principals  and  accomplices,  in  the  form  approved  by  this 
court;  especially  where  the  court  submitted  a  special  charge  that  unless  the  de- 
fendant authorized  such  sale  he  could  not  be  convicted.     Oldham  v.  State,  516^ 

26.  Where  upon  trial  for  a  violation  of  the  local  option  law,  there  were  two 
counts  in  the  indictment,  one  count  charging  a  sale  to  two  persons,  and  the  other 
charged  a  sale  to  one  of  these  persons,  and  the  case  was  tried  before  the  court  with- 
out a  jury,  and  without  a  motion  to  elect  the  conviction  was  sustained,  although  one 
of  said  counts  may  have  been  defective.    Jones  v.  State,  519. 

27.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  facts  of  the 
case  upon  the  whole  were  fairly  presented  to  the  jury,  and  the  issue  as  to  whether 
the  liquor  was  intoxicating  was  favorably  submitted,  the  verdict  of  guilty,  will  not 
be  disturbed.     Southworth  v.  State,  532. 

28.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  orders  and 
records  read  in  evidence  were  sufficient  to  show  and  did  show  the  due  and  regular 
adoption  of  local  option,  there  w^as  no  error  in  overruling  objections  thereto. 
Id. 

29.  Where  in  a  trial  of  a  violation  of  the  local  option  law,  there  was  testi- 
mony sufficiently  authorizing  the  jury  to  convict,  the  judgment  will  not  be  set  aside. 
Haney  v.  State,  545. 

30.  In  transferring  misdemeanor  cases  from  the  district  court  to  the  county 
court,  the  law  does  not  require  that  the  nature  and  name  of  the  offense  charged 
against  a  defendant  be  set  out  in  the  order  of  transfer;  and  the  conclusion  and 
statement  of  the  terms  and  nature  of  the  offense  whether  accurate  or  erroneous, 
is  surplusage.     Massie  v.  State,  548. 

31.  In  a  prosecution  for  a  violation  of  the  local  option  law,  an  information 
which  charged  that  the  commissioners  court  of  said  county  had  duly  made,  passed 
and  entered  its  order  declaring  the  result  of  such  election  and  prohibiting  the  sale 
of  intoxicating  liquor  within  said  county  as  required  by  law,  and  had  caused  said 
order  to  be  published  in  the  manner  and  form,  and  for  the  length  of  time  required 
by  law,  was  sufficient.  Approving  Key  v.  State,  37  Texas  Crim.  Rep.,  77.  Dis- 
tinguishing Games  v.  State,  50  Texas  Crim.  Rep.,  282:  Smith  v.  State,  51  Texas 
Crim  Rep.,  441;  and  Baughman  v.  State,  49  Texas  Crim.  Rep.,  33.  Watson  v. 
State,  551. 

32.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  failed 
to  connect  defendant  with  a  sale  of  the  whisky  with  that  degree  of  certainty  that 
excludes  every  other  reasonable  hypothesis  than  the  guilt  of  defendant,  the  con- 
viction could  not  be  sustained.     Johnson  v.  State,  554. 

33.  Upon  trial  for  a  violation  of  the  local  option  law,  the  State  introduced  testi- 
mony of  a  seizure  under  a  search  warrant  of  a  quantity  of  intoxicating  liquors  in 
the  possession  of  defendant,  some  six  weeks  after  the  alleged  sale  for  which  de- 
fendant was  being  tried.  Held,  that  the  contemporaneous  possession  of  intoxicating 
liquors  by  defendant  is  admissible  in  evidence  where  he  is  being  prosecuted  for 
the  sale  of  intoxicating  liquors  in  violation  of  the  local  option  law;  however,  this 
testimony  did  not  show  reasonably  contemporaneous  possession,  and  its  admis- 
sion was  reversible  error.  Overruling  Parish  v.  State,  48  Texas  Crim.  Rep.,  578; 
Harris  V.  State,  50  Texas  Crim.  Rep.,  411,  97  S.  W.  Rep.,  704;  Harris  v.  State, 
100  S.  W.  Rep.,  920.  Davidson,  Presiding  Judge,  dissenting.  Meyers  v.  State, 
558. 

34.  See  opinion  for  facts  held  to  be  sufficient  to  constitute  a  sale  of  intoxicating 
liquors  in  local  option  territory.  Davidson,  Presiding  Judge,  dissenting.  Sawyer 
V.  State,  597. 

35.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
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claimed  that  he  had  left  25  cents  on  defendant's  counter  when  the  latter  handed 
him  a  pint  of  whisky,  and  defendant  claimed  that  he  had  not  received  the  quarter 
and  had  not  sold  prosecutor  the  whisky  but  had  made  him  a  present  of  it,  which 
theory  was  somewhat  borne  out  by  the  State's  testimony,  the  court  charged  that  if 
defendant  sold  the  whisky  to  find  him  guilty,  but  if  the  jury  believed  that  he  did 
not  sell  it,  to  acquit  him,  there  was  no  error  in  refusing  special  charges  which 
collated  the  facts  indicating  a  lack  of  sale.     Beavers  v.  State,  598. 

36.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence  dis- 
tinctly raised  the  issue  as  to  whether  the  stuff  sold  was  whisky  or  intoxicating,  the 
court  erred  in  not  submitting  the  requested  charge  upon  this  phase  of  the  case. 
Ross  V.  State,  604. 

37.  Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit 
testimony  of  another  transaction  which  occurred  about  a  month  before  the  allied 
sale  for  which  defendant  was  being  tried,  both  transactions  being  oi>en  shipments, 
and  independent  of  each  other.     Curtis  v.  State,  606. 

38.  Upon  trial  for  a  violation  of  the  local  option  law,  where  the  State's  witness 
testified  that  he  thought  the  beer  alleged  to  have  been  sold  was  intoxicating,  the 
evidence  was  sufiicient  to  prove  the  intoxicating  qualities  of  the  beverage;  besides 
there  was  no  issue  made  upon  this  phase  of  the  case.     Curtis  v.  State,  607. 

39.  Under  article  3391,  Revised  Statutes,  it  is  not  required  that  the  order  of  the 
commissioners  court  declaring  the  result  of  the  election,  etc.,  shall  provide  that  the 
newspaper  shall  be  selected  by  the  county  judge  for  the  publication  of  the  order 
declaring  the  result  of  the  election;  that  is  made  his  duty  by  law,  independent  of 
any  such  direction  or  order  by  said  court.     Johnson  v.  State,  624. 

Lower  Grade  of  Offense. 

Where  the  proof  is  inconclusive  of  the  specific  intent  to  murder,  the  charge 
should  give  the  jury  discretion  to  convict  of  a  lower  grade  than  of  assault  with 
intent  to  murder.    Prescott  v.  State,  35. 

Xalioe. 

1.  Upon  trial  for  murder  there  was  no  error  in  permitting  the  prosecution  to 
prove  that  defendant  cursed  and  abused  the  deceased  from  about  a  year  prior  to 
the  killing  up  to  within  a  short  time  of  the  homicide.     Owen  v.  State,  65. 

2.  Where  upon  trial  for  murder  the  evidence  showed  that  defendant  had  killed 
the  wife  of  the  witness  who  came  to  his  rescue  in  a  night  attack  of  defendant  upon 
witness,  there  ^was  no  error  iu  permittmg  said  witness  to  testify  to  the  details  of 
said  assault  by  the  defendant  upon  witness  and  his  wife,  as  well  as  the  pursuit  of 
witness  by  the  defendant  after  the  witness  escaped.     Fay  v.  State,  185. 

Xalt  Liquor  License. 

Where  upon  trial  for  a  violation  of  the  local  option  law  the  defendant's  evi- 
dence showed  that  the  liquor  sold  was  a  non-intoxicant,  the  mere  fact  that  defend- 
ant had  a  United  States  malt  license,  would  not  be  evidence  of  the  fact  that  he  was 
selling  intoxicating  liquor,  and  a  special  charge  presenting  this  issue  should  have 
been  given.     Denton  v.  State,  58. 

Mandatory  Statutes.     See  Name  of  Defendant,  2. 

Manslaughter.    See  Adequate   Cause,    2;    Insult    to    Female    Relatives;    Sudden 
Transport  of  Passion. 

1.  Where  upon  trial  for  murder,  the  court  charged  both  on  manslaughter  and 
self-defense,  and  the  evidence  showed  that  the  defendant  as  an  oflicer  was  armed 
with  a  six-shooter  and  summoned  another  person  to  his  assistance  in  making  arrest 
of  deceased  and  carrying  him  to  jail,  without  warrant  of  arrest,  for  being  drunk; 
that  the  deceased  was  very  drunk,  and  the  two  men  having  him  under  arrest  were 
strong  and  vigorous,  and  should  have  been  able  to  control  their  prisoner  without 
shooting  him,  there  was  no  point  in  the  criticisms  of  appellant  who  received  the 
minimum  punishment  for  manslaughter  of  the  court's  charge  on  manslaughter  and 
self-defense.     Buchanan  v.  State.  235. 

2.  Upon  trial  for  murder  where  the  defendant  testified  that  certain  State  wit- 
nesses had  told  him  that  the  deceased  used  insulting  language  concerning  de- 
fendant's daughter,  and  that  he  killed  deceased  for  that  redson;  and  the  said 
State  witnesses  denied  having  given  this  information  to  the  defendant;  but  other 
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State's  witnesses  testified  that  defendant  had  been  informed  of  tlie  same  state- 
ment by  deceased  througli  tliem,  and  that  they  had  heard  this  from  the  State's 
witnesses  who  denied  having  made  such  statement,  it  was  error  for  the  court 
in  his  charge  to  limit  the  testimony  of  those  State's  witnesses  who  insisted  that 
such  statement  was  made  by  the  other  State's  witnesses  to  the  credibility  of 
the  State's  witnesses  who  denied  having  given  such  information  to  the  defend- 
ant. It  made  no  difference  whether  the  information  that  caused  the  killing  was 
hearsay -or  not;  the  question  was  whether  defendant  believed  it.     Hill  v.  State,  241. 

3.  See  opinion  for  facts  which  are  not  held  to  be  sufficient  to  sustain  a  verdict 
of  murder  in  the  second  degree.     Stewart  v.  State,  273. 

4.  On  trial  for  murder  where  the  evidence  showed  insulting  language  and  con- 
duct of  the  deceased  towards  the  wife  of  defendant,  the  court  erred  in  his  charge 
in  limiting  the  jury  to  the  sudden  passion  happening  at  the  time  of  the  insult,  as 
the  question  is  not  one  of  sudden  passion,  but  depends  upon  the  fact  that  the 
defendant  was  informed  of  such  insult  and  that  at  the  time  of  the  killing  his  mind 
was  incapable  of  cool  reflection  upon  his  first  meeting  with  deceased.     Id. 

5.  Where  upon  trial  for  murder  the  State's  evidence  showed  that  deceased  and 
his  companion  got  into  a  quarrel  with  defendant's  father,  in  the  latter's  house; 
that  defendant  rushed  into  the  house  from  the  barn  and  demanded  that  the  parties 
should  leave,  and  the  companion  of  deceased  struck  defendant  with  a  bottle  in  the 
head,  whereupon  the  difficulty  became  general  between  defendant,  his  father  and  a 
negro  on  one  side,  and  the  deceased  and  his  companion  on  the  other  side  and  that 
during  the  fight  defendant  struck  deceased  with  a  hoe,  from  which  the  latter  died ; 
that  the  deceased  and  his  companion  had  been  drinking  and  that  the  defendant  be- 
lieved these  parties  had  made  an  intrusion  into  his  father's  house.  Held,  that  the 
evidence  did  not  authorize  a  verdict  of  murder  in  the  second  degree  and  that  the 
offense,  if  any,  was  manslaughter.     Riles  v.  State,  297. 

6.  Where  upon  trial  for  murder  the  evidence  showed  that  the  defendant  had 
been  informed  of  insulting  language  of  the  deceased  towards  a  female  relative  of 
defendant ;  that  he  met  deceased  several  times  thereafter,  and  finally  called  on  him 
for  an  explanation,  when  the  deceased  repeated  said  language  and  defendant  killed 
him  the  court  should  have  charged  that  if  defendant  in  the  first  instance  did  not 
believe  said  insulting  words  and  sought  out  the  deceased  to  ask  him  if  he  uttered 
such  slanderous  statements,  and  being  apprized  that  he  did  so,  repeated  the  same, 
and  the  defendant  then  under  the  immediate  influence  of  sudden  passion  slew  de- 
ceased, he  would  only  be  guilty  of  manslaughter.  Following  Richardson  y.  State, 
28  Texas  Crim.  Rep.,  216.     Redman  v.  State,  591. 

Xatk. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  it  was  shown  that 
defendant  wore  a  mask  on  the  night  prosecutor  purchased  the  whisky  from 
him,  and  said  mask  was  introduced  in  evidence  and  put  on  by  the  witness 
before  any  objection  was  made  thereto,  there  was  no  error.     Dooley  v.  State,  401. 

JCisoondact  of  Jury.    See  Allusion  to  Former  Conviction. 

1.  Where  upon  appeal  from  a  conviction  of  murder,  the  matter  of  the  mis- 
conduct of  the  jury  was  not  filed  until  some  days  after  the  adjournment  of 
the  trial,  court,  it  could  not  be  considered.     Reinhard  v.  State,  59. 

2.  Upon  trial  for  murder  there  was  no  error  in  the  fact  that  the  officer  in 
charge  allowed  the  jury  to  go  over  the  ground  where  the  difficulty  had  oc- 
curred, where  there  was  no  question  as  to  the  relative  position  of  the  parties, 
and  it  was  not  shown  that  the  jury  received  evidence  from  an  inspection  of 
the  ground  that  could  militate  against  the  rights  of  the  defendant.  Watson  v. 
State,  85. 

3.  Where  upon  trial  for  burglary  it  was  shown  on  motion  for  new  trial 
that  the  jury  considered  damaging  matter  against  the  defendant,  not  in  evi- 
ence,  and  discussed  defendant's  reputation  as  a  violator  of  the  local  option  law, 
and  his  failure  to  testify  in  his  behalf,  the  verdict  cannot  be  sustained.  Hall 
V.  State,  250. 

Xifdemeanor.    See  AoceMoriet;  Principals,  2,  8. 
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Moral  Turpitude.     See  Evidence,  14. 

On  trial  for  murder  there  was  no  error  in  permitting  the  State  on  croBS- 
examination  to  show  that  the  witness  had  been  indicted  some  twenty  years  ago 
for  criminal  assault  upon  a  female,  on  the  ground  that  such  assault  as  con- 
tended by  the  defense  did  not  show  moral  turpitude.  Defendant  did  not  make 
the  objection  on  the  ground  that  the  testimony  was  too  remote,  which  would 
have  been  good.     Sue  v.  State,  122. 

Xorphine.    See  Charge  of  Court,  4. 

Motion  for  Hew  Trial. 

1.  Upon  contest  as  to  diligence,  filed  by  the  State,  in  connection  with  ap- 
pellant's motion  for  new  trial,  claiming  that  the  absent  witness  was  kept  away 
by  the  procurement  of  appellant,  no  testimony  being  offered  in  support  of  this 
contention,  and  the  testimony  of  the  absent  witness  being  material,  a  new  trial 
should   have  been   granted.     Foster  v.   State,   137. 

2.  Where  upon  motion  for  new  trial  defendant's  affidavit  and  that  of  his 
witness  was  controverted  by  the  State,  and  the  matter  thus  presented  was 
decided  against  defendant,  the  ruling  will  not  be  disturbed.     Bailey  v.  State,  151. 

Motive.     See  Letters,  2. 

1.  Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to 
introduce  declarations  of  the  defendunt,  made  several  months  before  the  homi- 
cide, to  the  effect  that  he  had  a  good  notion  to  cut  the  throat  of  deceased, 
because  she  aggravated  him  in  not  living  with  him.     Owen  v.  State,  65. 

2.  Where  upon  trial  for  murder  the  evidence  showed  that  defendant  and 
the  husband  of  deceased  were  partners  in  the  hog  business,  and  that  a  third  party 
was  threatening  to  take  the  hogs  away  under  a  mortgage  or  lien  given  by  de- 
fendant, and  that  this  caused  some  friction  between  defendant  and  said  hus- 
band of  deceased,  and  that  defendant  said  he  would  come  to  see  said  husband, 
which  was  the  night  of  the  homicide,  there  was  no  error  in  the  cross-examina- 
tion of  defendant  to  interrogate  him  and  force  him  to  testify  on  this  matter. 
Fay  V.  State,  185. 

Motive  of  Witness. 

1.  Upon  trial  for  murder,  there  was  no  error  in  sustaining  the  State's  ob- 
jection to  a  question  by  defendant  to  a  State's  witness  whether  some  persons 
interested  in  the  prosecution  had  tried  to  influence  the  State's  witness  to  swear 
falsely,  as  this  question  was  not  in  proper  form,  and  too  general.  Sue  v. 
State,  122. 

2.  Where  upon  trial  for  rape,  a  certain  letter  written  by  prosecutrix's  hus- 
band was  in  evidence,  calling  on  defendant  to  convey  his  land  to  them  and  leave 
the  country,  there  was  no  error  in  permitting  said  husband,  after  he  was 
rigidly  cross-examined  by  the  defense,  to  testify  upon  re-examination  by  the 
State,  that  said  letter  was  written  not  for  the  purpose  of  extortion,  but  as  a 
means  of  reconciliation.     Smith  v.  State,  344. 

Motion  in  Arreit  of  Judsrment. 

In  a  prosecution  for  forgery  it  is  not  necessary  to  constitute  this  offense 
that  the  alleged  forged  instrument  must  be  a  full  and  complete  one;  -if  it  be 
complete  so  far  as  the  maker  is  concerned  it  is  a  sufficient  basis  for  a  charge 
on  forgery,  and  the  objection  that  the  same  bore  no  endorsement  was  untenable 
in  a  motion  in  arrest  of  judgment.     Spicer  v.  State,  177. 

Murder.  See  Absence  of  Defendant  on  Trial ;  Acquittal  of  Cod^fendant ;  Adequate 
Cause,  2;  Admitting  Testimony  Before  Argument  was  Closed;  Alibi,  1; 
Allusions  to  Defendant's  Failure  to  Testify;  Allusion  to  Former  Convic- 
tion, 3;  Animus  of  Witness;  Apparent  Danger;  Argument  of  Counsel,  1; 
5,  6,  7,  11;  Arrest,  1;  Arrest  Without  Warrant;  Bill  of  Exceptions; 
Certificate  of  Judge;  Challenge  for  Cause,  2,  3;  Change  of  Venue;  Char- 
acter of  Deceased;  Charge  of  Court,  1,  2,  4,  5,  6,  8,  11,  16,  17,  21,  29, 
33;  Child-Witness;  Circumstantial  Evidence,  2,  5;  City  Charter  and 
Ordinance,  1;  Clothing  of  Deceased;  Confessions,  1-4;  Conspiracy;  Con- 
tinuanop:    Cooling   Time;    Criminal    Intent;    Deadly    Weapons,    1;    Declara- 
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tions  and  Acts  of  Defendant;  Declarations  and  Acts  of  Third  Party,  3,  4, 
10,  11 ;  Declarations  of  Co-conspirator ;  Declarations  of  Deceased ;  Examining 
Trial  Testimony;  Expert  Opinion;  Expert  Testimony:  External  Appear- 
ance of  Defendant;  Evidence,  2,  5,  6,  7,  8,  9,  11,  12,  13,  14,  24,  30,  31; 
Harmless  Error,  1,  2;  Husband  and  Wife,  1;  Identity  of  Body  of  De- 
ceased; Illegal  Arrest;  Insanity,  2;  Insult  to  Female  Relatives,  1,  2,  3,  5; 
Interpreter;  Jury  and  Jury  Law;  Leading  Questions;  Letters,  1;  Limit- 
ing Testimony;  Malice;  Manslaughter,  Moral  Turpitude;  Motive;  Mo- 
tive of  Witness;  Negligent  Homicide;  Opinion  of  Witness;  Plea  of 
Guilty ;  Preliminary  Statement  to  Jury,  1 ;  Principals,  1,  4 ;  Probing 
Wound;  Real  and  Apparent  Danger;  Reasonable  Doubt;  Res  Gestie,  2-5; 
Res  Gestffi  Declaration  of  Deceased;  Self-Defense,  3;  Self-Serving  Declara- 
tions; Shorthand  Facts;  Special  Venire;  Stenographic  Report  of  Testi- 
mony; Uncommunicated  Threats;  Weapon  of  Deceased;  Weight  of  Evi- 
dence; Writ  of  Possession. 

1.  Upon  trial  for  murder  there  was  no  error  in  sustaining  the  State's 
objection  to  testimony  offered  by  the  defense  which  was  not  shown  to  be  pertinent 
in  the  trial  of  the  case.     Sue  v.  State,  122. 

2.  Where  upon  trial  for  murder  the  State's  testimony  showed  tliat  the  parties 
had  been  seen  quarreling  just  before  the  homicide;  that  the  defendant  was 
seen  standing  near  the  deceased  with  a  gun  in  his  hand,  etc. ;  that  a  shot  was 
heard ;  that  a  fight  occurred  between  the  parties  a  day  or  so  before  the  homicide, 
and  that  defendant  had  threatened  deceased;  Ihis,  in  conjunction  with  the 
physical  facts  authorized  a  verdict  of  murder  in  the  second  degree,  notwith- 
standing the  defense  claimed  accidental  shooting.     Bailey  v.  State,  151. 

3.  Where  upon  trial  for  murder  defendant  claimed  in  his  confession  that 
another  killed  the  deceased  and  gave  the  defendant  a  part  of  the  money  taken 
from  deceased  and  threatened  to  kill  defendant  if  he  divulged;  and  the  court 
charged  that  if  deceased  was  killed  by  another  than  defendant  to  acquit  him, 
there  was  no  error  that  the  court  failed  to  charge  the  law  of  accomplices  and 
principals;  the  court's  charge  being  more  favorable  to  the  defendant  than  the 
evidence  warranted.      Cason  v.  State,  220. 

4.  Where  upon  trial  for  murder  the  theory  of  the  State  was  an  intentional 
killing  of  deceased,  and  that  of  the  defense  that  defendant  thought  he  was 
killing  his  rival  who  had  come  to  destroy  his  life;  and  the  evidence  indicated  a 
want  of  premeditation  and  deliberation  on  the  part  of  the  defendant  to  take 
the  life  of  the  deceased,  a  verdict  assessing  the  death  penalty  for  murder  in  the 
first  degree  was  not '  warranted.     Garrett  v.  State,  255. 

5.  See  opinion  for  facts  held  sufficient  to  support  a  conviction  for  murder  in 
the  first  degree.     Jones  v.  State,  303. 

Xnrder  in  Pint  Degrtt, 

Where  the  evidence  showed  that  defendant  slipped  into  the  house  where  de- 
ceased was  sleeping  and  with  an  axe  crushed  her  head  because  he  was  mad 
at  her;  and  the  act  was  done  with  premeditated  design,  the  death  penalty  was 
warranted.     Mitchell  v.  State,  231. 

Xnrder  in  Second  Degrree.    See  Charge  of  Court,  18. 

1.  Where  the  evidence,  in  an  appeal  from  a  conviction  of  murder  in  the 
second  degree,  showed  a  very  cruel  and  wanton  murder,  the  verdict  will  not  be 
disturbed.     Sue  v.  State,  122. 

2.  Upon  trial  for  murder  there  was  no  error  in  a  charge,  that  while  the 
evidence  might  show  express  malice,  that  the  jury  might  nevertheless  convict 
defendant  of  murder  in  the  second  degree.     Moore  v.  State,  336. 

3.  Upon  trial  for  murder,  it  was  error  in  charging  upon  murder  in  the 
second  degree,  that  the  killing  must  be  in  a  sudden  transport  of  passion;  the 
statute  of  this  State  only  requires  that  the  killing  be  done  in  passion  aroused 
without  adequate  cause.  Following  Kannamacher  v.  State,  51  Texas  Crim.  Rep., 
118.     Redman  v.  State,  591. 

Name  of  AiBant. 

In  a  prosecution  which  was  based  on  a  complaint  which  purported  to  be 
signed  by  Horace  White,  where  the  testimony  showed  that  the  complaint  was 
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in  fact  made  by  Horace  Wright,  the  same  was  reversible  error,  notwithstand- 
ing  article  464,  Code  Criminal  Procedure;  the  name  of  the  affiant  must  be 
signed  to  the  complaint.  Followhig  Malz  v.  State,  36  Texas  Crim.  Rep.,  447. 
Qualifying  Upton  v.  State,  33  Texas  Crim,  Rep.,  231.    Abernathy  v.  State,  41. 

Name  of  Defendant. 

1.  In  a  motion  to  quash  an  indictment  on  account  of  misspelling  of  defend- 
ant's name,  the  same  was  simply  a  suggestion  how  the  name  should  have  been 
spelled.  If  it  was  a  motion  to  quash  the  service  of  a  copy  of  the  indictment, 
and  the  original  indictment  showed  that  the  defendant's  name  could  be  cor- 
rectly read  as  alleged,  there  was  no  error.     Smith  v.  State,  344. 

2.  Where  upon  trial  for  a  viohition  of  the  local  option  law,  the  defendant 
objected  to  the  name  by  which  he  was  charged  in  the  indictment  and  suggested 
his  correct  name,  and  again  raised  this  point  in  his  motion  for  a  new  trial, 
the  court  should  have  complied  with  the  defendant's  suggestion,  as  the  statute 
is  mandatory.     Popinaw  v.  State,  409. 

Name  of  Foreman  of  Grand  Jury. 

It  is  not  necessary  for  an  indictment  to  have  the  name  of  the  foreman  at 
the  bottom ;  and  there  was  no  reversible  error  in  adding  such  name  after  the 
trial  had  commenced.     James  v.   State,  21. 

Name  of  Party  Injured.    See  Variance. 

Wliere  upon  trial  for  forgery  the  issue  of  variance  in  the  name  of  the  party 
injured  was  properly  submitted  to  the  jury,  who  found  against  defendant  on 
the  evidence  submitted,  there  was  no  error.  Following  Nichols  v.  State,  39 
Texas  Crim.  Rep.,  80;  44  S.  W.  Rep.,  1091;  Davis  v.  State,  34  Texas  Crim. 
Rep.,  117;  29  S.  W.  Rep.,  478.     Spicer  v.   State,  177. 

Name  of  Vendor.    See  Indictment,  7. 

Negligent  Homicide.    Sec  Charge  of  Court,  21. 

Accident  is  implied  in  negligent  homicide  of  both  the  first  and  second  de- 
grees, and  where  upon  trial  for  murder,  there  was  evidence  showing  an  ac- 
cidental killing,  and  the  court  charged  on  that  phase  of  the  case,  there  was  no 
error,  that  the  court  failed  to  charge  on  negligent  homicide.  Following  Gamer 
V.  State,  34  S.  W.  Rep.,  420.     Combs  v.  State,  613. 

Newly  Discovered  Evidence. 

1.  Where  upon  motion  for  new  trial  it  appears  that  the  newly  discovered 
testimony  as  set  out  in  the  attached  affidavit  excluded  the  idea  of  robbery,  and 
the  only  witness  who  testified  to  the  robbery  was  the  alleged  injured  party,  a 
new   trial  should  have  been  granted.     Weaver  v.   State,   11. 

2.  Where  upon  motion  for  new  trial,  in  a  case  of  burglary  where  it  was 
extremely  doubtful  that  the  evidence  was  sufficient  to  sustain  a  conviction ;  and 
the  affidavits  of  witnesses  attached  to  the  motion  with  reference  to  newly  dis- 
covered evidence  showed  that  the  proposed  testimony  was  close  enough  to 
the  main  fact,  coming  from  the  injured  party,  that  it  would  come  within  the 
rule  laid  down  by  this  court  in  regard  to  admitting  res  gestffi  statements,  a 
new  trial  should  have  been  granted.     Stewart  v.  State,  100. 

3.  Where  upon  motion  for  new  trial,  the  same  showed  the  absence  of  dili- 
gence in  procuring  the  alleged  newly  discovered  testimony,  and  that  the  same, 
if  admitted,  a  verdict  more  favorable  to  defendant  would  not  probably  have 
been  reached,  and  that  besides  the  testimony  was  immaterial,  there  was  no 
error  in  overruling  the  motion.     Davis  v.  State,  149. 

4.  Where  the  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  was  not  supported  by  proper  affidavit,  the  same  could  not  be  con- 
sidered on  appeal.     Alitchell  v.   State,  231. 

5.  On  motion  for  new  trial,  a  conviction  for  violating  the  local  option  law 
will  not  be  set  aside  where  the  alleged  newly  discovered  evidence  is  immaterial; 
besides  no  diligence  is  shown  to  secure  the  testimony  of  the  absent  witness. 
Merrinweather  v.  State,  410. 
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Hew  Trial.     See   Acquitta]   of   Codefendant;    Misconduct   of   Jury;    Motion   for 
New  Trial;  Newly  Discovered  Evidence;  Practice  on  Appeal. 

1.  Where  upon  motion  for  new  trial,  in  a  case  of  burglary  where  it  was 
extremely  doubtful  that  the  evidence  was  sufficient  to  sustain  a  conviction; 
and  the  affidavits  of  witnesses  attached  to  the  motion  with  reference  to  newly 
discovered  evidence  showed  that  the  proposed  testimony  was  close  enough  to 
the  main  fact,  coming  from  the  injured  party,  that  it  would  come  within  the 
rule  laid  down  by  this  court  in  regard  to  admitting  res  gestea  statements,  a  new 
trial  should  have  been  granted.     Stewart  v.  State,  100. 

2.  In  the  absence  of  a  statement  of  facts  it  will  be  presumed  on  appeal  that 
the  charge  of  the  court  was  correct  and  applicable  to  the  facts;  besides  the 
objections  to  the  charges  of  the  court  were  not  pointed  out  specifically  in  the 
motion  for  new  trial.  Under  article  723,  Code  of  Criminal  Procedure,  there  are 
no  fundamental  errors  on  appeal,  except  those  reserved  by  bill  of  exceptions  or 
in  the  motion  for  new  trial.     White  v.  State,  103. 

3.  An  objection  to  the  court's  charge,  in  a  motion  for  new  trial,  that  the 
court  misdirected  the  jury  as  to  the  law  of  the  case,  is  too  general.  Mercer 
v.  State,  321. 

Hifirht-Time  Bnrfi^lary. 

1.  Where  upon  trial  for  burglary  the  evidence  showed  that  the  burglarized 
house  was  entered  some  time  after  8:30  o'clock  at  night  and  before  daylight 
the  next  morning,  the  same  showed  beyond  a  reasonable  doubt  that  the  house 
was  entered  in  the  night-time.     Taylor  v.  State,  190. 

2.  Where  upon  trial  for  a  night-time  gurglary  the  evidence  showed  that  a 
private  residence  was  burglariously  entered  after  night,  and  that  the  same  was 
occupied  as  a  residence,  there  was  no  error  in  the  court's  charge  because  it 
did  not  inform  the  jury  that  night  began  thirty  minutes  after  sunset  and 
terminated  thirty  minutes  before  sunrise.     Johnson  v.   State,  201. 

Hon-Intoxicant. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  d^endant  con- 
tended that  the  beverage  that  he  permitted  to  be  sold  was  a  non-intoxicant, 
the  court  correctly  charged  that  if  defendant  in  good  faith  believed  that  the 
liquor  that  he  caused  to  be  sold  was  non-intoxicating  to  acquit,  and  the  charge 
was  favorable  to  defendant.     Southworth  v.  State,  532. 

Hon-Intoxicatlng  Xalt  Liquors. 

The  Thirtieth  Legislature  undertook  to  levy  and  did  levy  an  occupation  tax 
on  non-intoxicating  malt  liquoA  in  local  option  territory,  on  all  firms,  persons, 
associations  of  persons  and  corporations,  selling  at  retail  non-intoxicating  malt 
liquors;  providing  that  said  law  should  not  apply  to  regular  druggists  or 
pharmacists,  who  as  such  keep  for  sale  as  a  part  of  a  regular  drug  store 
such  proprietary  remedies  as  malt  extract,  malt  medicine  and  malt  and  iron, 
used  exclusively  as  medicines,  and  not  as  a  beverage.  Held,  that  such  act  Is 
unconstitutional  in  that  it  strikes  dow^n  the  guarantee  of  the  Constitution  that 
taxes  shall  be  equal  and  uniform.     Ex  parte  Woods,  575. 

Hnno  Pro  Tuno  Order.    See  Substitution  of  Indictment,  2. 

Oathi.    See  Perjury. 

Oath  Administered.     See  Evidence,  25. 

Where  upon  trial  for  perjury,  the  same  was  based  on  the  following  oath: 
"Do  you  solemnly  swear  that  you  will  true  and  correct  answers  make  to  all 
such  questions  as  may  be  propounded  to  you  on  this  occasion,  to  be  the  truth 
concerning  the  penal  laws  of  Texas,  so  help  you  God,"  the  same  sufficiently  com- 
plied with  the  statute.     Clay  v.  State,  555. 

Oooapation  Tax.     See     Constitutional    Law ;     Interpolation ;     Non-Intoxicating 
Malt  Liquors;  Police  Regulation;  ^jule  of  Construction. 
1.     The  Constitution  of  the  State  of  Texas,  section  2,  article  8,  provides  that 
all  occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class  of  subjects 
within  the  limits  of  the  authority  levying  the  tax.     Ex  parte  Woods,  575. 
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2.  The  Thirtieth  Legislature  undertook  to  levy  and  did  levy  an  occupation 
tux  on  nou-intoxicating  malt  liquors  in  local  option  territory,  on  all  firms, 
persons,  associations  of  persons  and  corporations,  selling  at  retail  non-intozicating 
malt  liquors;  providing  that  said  law  should  not  apply  to  regular  druggists  or 
pharmacists,  who  as  such  keep  for  sale  as  a  part  of  a  regular  drug  store 
such  proprietary  remedies  as  malt  extract,  malt  medicine  and  malt  and  iron, 
used  exclusively  as  medicines,  and  not  as  a  beverage.  Held,  that  such  act  is 
unconstitutional  in  that  it  strikes  down  the  guarantee  of  the  Constitution  that 
taxes  shall  be  equal  and  uniform.     Id. 

Offense  Against  Person  and  Property. 

Under  article  114,  Code  Criminal  Procedure,  the  clause  "or  that  any  person 
has  threatened  to  commit  an  offense,"  has  the  same  meaning  and  is  used  in  the 
same  sense  as  the  word  *'offense,"  appearing  in  the  preceding  part  of  said 
article,  and  should  be  limited  in  its  meaning  to  offenders  against  person  or 
property.     Muckenfuss  v.  State,  467. 

Opinion  of  Witness.     See  External  Appearance  of  Defendant;   Impeachment  of 
Witness,  7. 

1.  Upon  trial  for  murder  where  a  State's  witness  had  denied  on  cross- 
examination  that  he  had  made  a  certain  statement  to  defendant's  witness  a 
few  days  after  the  homicide  that  defendant  knew  when  be  and  deceased  got 
together  that  the  defendant  would  have  to  do  quickly  what  he  was  going  to 
do,  there  was  no  error  in  not  permitting  the  defendant's  witness  to  contradict 
State's  witness  with  reference  to  this  statement.     Watson  v.  State,  85. 

2.  Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to 
show  on  cross-examination  of  defendant's  witness,  that  after  deceased  arrested 
defendant  they  went  off  peacefully  without  any  trouble.  The  appearance  of 
defendant  as  to  whether  he  was  angry  was  a  legitimate  matter  for  inquiry,  and 
it  was  not  an  opinion  of  the  witness  to  testify  to  same.     Earles  v.  State,  140. 

H.  Where  upon  trial  for  murder,  the  court  permitted  the  chief  of  police 
to  state  that  the  pistol  traced  to  defendant's  possession  appeared  to  have 
been  freshly  discharged :  that  he  was  not  an  expert  in  these  matters  but  had 
been  aci'ustomed  for  years  to  the  use  of  firearms,  there  was  no  error.  Fay  v. 
State,  185. 

Oris^inal  Books  of  Entry.    See  Evidence,  16. 

1.  Upon  trial  for  runniug  a  blind  tiger,  it  was  error  to  admit  in  evidence 
certain  copy  of  slips  of  freight  receipts  purporting  shipments  of  whisky  and 
other  goods  to  the  defendant,  without  introducing  the  books  of  the  common 
carrier  or  showing  that  the  defendant  received  the  whisky.     Gorman  v.  State,  24. 

2.  Upon  trial  for  a  violation  of  the  local  option  law,  the  fact  that  defend- 
ant had  received  whisky  by  express  could  not  be  shown  by  slips  of  paper  which 
the  express  agent  said  he  took  from  the  books:  the  books  being  the  best 
evidence.     Gorman   v.   State,  327. 

3.  Where  upon  trial  for  robbery,  the  State  over  the  objection  of  the  de- 
fendant was  permitted  to  introduce  in  evidence  by  a  number  of  express  agents' 
testimony,  that  they  had  put  up  on  the  day  preceding  the  robbery  along  the 
route  of  the  train,  various  packages  containing  money:  that  they  were  not 
able  independently  of  their  books  to  state  the  amount  of  money  put  up  by 
them  or  the  character  and  the  denomination  of  the  bills,  but  that  they  had 
examined  the  Express  Company's  books  and  had  made  a  copy  therefrom,  show- 
ing the  amount  of  money  sent  in  the  packages  and  the  denomination  and  char- 
acter of  the  bills,  and  they  referred  to  the  copy  so  made,  in  order  to  enable 
them  to  testify  as  to  the  denomination  of  said  bills.  Held,  that  inasmuch  as 
the  conviction  did  not  rest  upon  these  bills,  but  upon  others  which  were  cir- 
cumstantially identified  and  found  in  the  possession  of  the  defendant,  that  the 
admission  of  the  above  testimony  was  harmless  error.  Besides  the  bill  of 
exceptions  did  not  show  that  notice  was  given  to  produce  these  books,  or  how 
they  would  have  aided  defendant  in  cross-examination,  or  that  there  were  any 
inaccuracies  in  the  copies  produced.     Tabor  v.  State,  387. 

Other  Crimes.     See  Other  Offenses. 
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Other  Offenses.     See  Ai-son;  Burglary,  4;  Evidence,  32. 

1.  Where  upon  trial  for  burglary,  objection  was  made  to  the  introduction 
of  testimony  with  reference  to  the  finding  of  property  in  defendant's  possession, 
quite  a  lot  of  which  was  taken  from  the  burglarized  house  and  probably  some 
of  which  had  been  taken  at  another  burglary,  the  defense  insisting  that  the 
same  related  to  extraneous  crimes;  but  the  bill  of  exceptions  was  not  specific, 
but  scattered  throughout  the  statement  of  facts,  the  same  could  not  be  con- 
sidered on  appeal;  besides  the  testimony  was  admissible  as  it  tended  to  connect 
the  defendant  with  the  burglary  for  which  he  was  being  tried.  Johnson  v. 
State,  201. 

2.  Upon  trial  for  theft  and  embezzlement,  where  the  State  was  permitted  to 
introduce  testimony  with  reference  to  property  found  which  was  shown  to 
have  been  taken  at  another  time  and  place,  then  alleged  in  the  indictment,  and 
no  connection  shown  with  the  offense  upon  trial,  the  same  was  reversible 
error.     Alford  v.  State,  621. 

Other  Transaotlons.     See  Evidence,  15 ;  Local  Option,  37. 

Where  defendant  was  charged  with  keeping  and  running  a  blind  tiger,  there 
was  no  error  to  introduce  in  evidence  other  transactions  showing  the  selling  of 
whisky  by  means  of  running  a  blind  tiger,  to  show  method.  Following  Hollar 
V.  State,  7  Texas  Ct.  Rep.,  552;  Stovall  v.  State,  07  S.  W.  Rep.,  92.  Gorman 
V.  State,  327. 

Outcry. 

Upon  trial  for  rai)e,  there  was  no  error  to  permit  prosecutrix  to  testify  that 
the  reason  that  she  did  not  cry  out  at  the  time  of  the  offense  was  that  she 
was  afraid  defendant  would  whip  her:  witness  being  of  tender  years,  and  under 
the  subjection  of  defendant's  will.     Smith  v.  State,  344. 

Ownership. 

1.  Where  upon  trial  for  theft  the  evidence  showed  that  the  alleged  stolen 
property  belonged  to  the  party  alleged  as  the  owner,  and  that  his  son  temporarily 
used  it,  the  court  correctly  refused  a  charge  that  the  ownership  was  proved  to 
be  in  the  son  and  to  acquit  the  defendant.     Crouch  v.  State,  460. 

2.  W^here  one  has  the  control,  care  and  management  of  the  property  alleged 
to  have  been  stolen,  he  can  be  alleged  to  be  the  owner  in  fact.  Shelton  v. 
State,  611. 

Partioeps  Crlminis.    See  Principals,  2. 

Parturition.     See  Killing  Child  During  Parturition. 

Perjury.    See  Charge  of  Court,  32:    Declarations   and   Acts   of   Defendant,   9; 
Evidence,  29;   Indictment,  13,   15;   Oath  Administered. 

1.  Where  upon  trial  for  perjury  there  was  no  question  that  the  defendant 
took  the  outh  in  the  course  of  a  judicial  proireeding,  which  oath  was  necessary 
to  a  due  administration  of  the  laws,  the  mere  fact  that  the  jury  were  not 
sworn  would  not  entitle  the  defendant  to  a  verdict  of  not  guilty  in  a  subse- 
quent trial  for  perjury.     Schooler  v.  State,  331. 

2.  Where  in  a  prosecution  for- perjury,  the  indictment  did  not  show  how  or 
wherein  the  statement  upon  which  perjury  is  predicated  became  material,  and 
tlie  evidence  was  defective  upon  the  same  subject,  the  conviction  could  not  be 
sustained.     McVicker  v.  State,  508. 

3.  Upon  trial  of  perjury  where  the  court  charged  that  if  the  oflScer  did  not 
administer  an  oath  to  the  defendant  on  the  occasion  when  the  defendant  is 
alleged  to  have  made  the  false  statement  to  acquit  the  defendant,  there  was  no 
error.     Clay  v.  State,  555. 

Plea  of  Guilty.    See  Insanity,  3. 

Where  upon  trial  for  murder  the  defendant  was  properly  warned  before  en- 
tering his  plea  of  guilty,  and  the  court  properly  charged  on  both  degrees  of 
murder,  there  was  no  error.     Mitchell  v.   State,  2^*1. 

Police  Regulation. 

Section  1  of  the  Act  of  the  Thirtieth  T-egislature,  page  212.  is  a  tax  law,  its 
Vol.  52  Crim.- 
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sole  and  only  purpose  being  to  levy  a  tax  on  the  occupation  named,  and  to 
provide  for  its  collection,  and  is  not  a  police  regulation;  but  at  any  event,  is 
discriminatory  legislation  and  violative  of  the  bill  of  rights;  nor  can  it  be 
justified  as  an  aid  to  local  option.    Ex  parte  Woods,  577. 

Possession.     See  Private  Residence. 

Where  upon  trial  for  burglary  the  evidence  showed  that  another  person  was 
permitted  to  sleep  in  the  house  with  the  alleged  owner,  who  had  rented  the 
premises  and  was  in  control  of  same,  there  was  no  error  in  refusing  a  charge 
to  acquit  if  the  evidence  showed  possession  in  this  other  person;  besides  if  both 
were  in  possession  occupying  the  house  as  a  private  residence,  it  was  sufficient 
to  charge  the  ownership  in  the  party  alleged  in  the  indictment.  Johnson  v. 
State,  201. 

Possession  of  Property  Becently  Stolen.    See  Reasonable  Explanation. 

1.  Upon  trial  for  burglary,  where  the  evidence  raised  the  issue  of  poesession 
of  recently  stolen  property,  there  was  no  error  in  the  court's  charge  thai  in 
order  to  consider  the  fact  of  finding  the  alleged  stolen  property  in  defendant's 
room,  his  possession  must  be  personal  and  exclusive  and  unexplained;  involving 
a  distinct  and  conscious  assertion  of  property  by  him,  and  if  the  jury  so  found 
it  would  be  a  circumstance  they  could  consider  along  with  other  facts  in  the 
case  to  determine  the  issue  to  be  tried,  the  same  was  not  on  the  weight  of  the 
testimony.     Johnson  v.  State,  201. 

2.  Upon  trial  for  theft  of  cattle  where  the  defendant  claimed  that  he  pur- 
chased the  animal  when  his  possession  was  first  challenged,  a  charge  of  the 
court  to  the  effect  that  if  such  explanation  accounted  for  defendant's  inno- 
cence, etc.,  the  same  was  reversible  error,  and  this  although  in  another  portion 
of  his  charge,  the  court  correctly  charged  the  law  on  this  evidence.  Cagle  v. 
State,  307. 

3.  Where  upon  trial  for  robbery,  the  evidence  showed  that  when  defendant 
was  arrested  about  one  month  after  the  robbery^  that  he  was  found  in  pos- 
session of  some  of  the  money  taken  at  the  robbery,  the  court  was  not  required 
to  instruct  the  jury  that  the  possession  of  the  money  found  on  defendant  after 
the  robbery  was  not  such  recent  possession  as  would  authorize  the  jury  to  regard 
such  possession  as  a  circumstance  against  him.     Tabor  v.  State,  387. 

Practice  in  District  and  Connty  Court.  See  Bail ;  Examination  of  Witness  by 
Court;  Examination  of  Witness  by  State's  Counsel;  Handcuffing  Prisoner; 
Preliminary  Statement  to  Jury ;  Qualification  of  Special  Instructions ;  Read- 
ing Law  to  Jury;  Bill  of  Exceptions. 

1.  Jt  is  the  province  of  counsel  to  ask  questions  of  witnesses,  but  it  is 
perfectly  proper  of  the  court  in  order  to  understand  a  witness,  to  reiterate  a 
question,  or  to  have  the  witness  explain  his  meaning.     Elsworth  v.  State,  1, 

2.  When  the  issue  of  sanity  vel  non  is  tried  in  the  lower  court,  after  con- 
viction, for  felony,  if  the  verdict  of  the  jury  should  find  the  defendant  sane,  the 
judgment  of  conviction  should  be  carried  out  without  appeal  on  the  question  of 
sanity;  but  if  the  verdict  finds  the  defendant  insane,  he  should  be  adjudged  a 
lunatic  and  confined  as  the  law  requires.     Holland  v.  State,  160. 

3.  Where  upon  trial  for  forgery  the  question  of  defendant's  confession  was 
presented  to  the  court  by  counsel,  while  the  jury  was  retired,  and  the  court 
ruled  that  there  was  not  a  sufficient  predicate  for  the  introduction  of  such 
testimony,  it  was  improper,  after  the  jury  was  returned,  for  State's  counsel  to 
propound  questions  to  the  witnesses  with  reference  to  said  confession,  and  caus- 
ing defendant's  counsel  to  object  in  the  presence  of  the  jury.  Following  Alex- 
ander V.  State,  21  Texas  Crim.  App.,  406.     Spicer  v.  State,  177. 

4.  Where  upon  trial  for  jobbery,  the  record  on  appeal  showed  that  defend- 
ant's principal  witness — who  had  first  been  arrested  with  defendant  for  the 
fame  offense  but  had  been  released  and  not  indicted  by  several  grand  juries,  and 
who  was  then  subpoenaed  as  a  witness  for  him — was  on  the  day  of  defendant's 
trial  rearrested,  kept  in  custody  of  the  officers,  placed  in  the  dock  with  the 
defendant  during  the  trial,  and  was  allowed  to  testify  for  defendant  on  the 
condition  that  he  would  tell  the  truth.  Held  that  this  character  of  proceed- 
ing was  not  justified  and  constitutes  reversible  error.    Dodson  v.  State,  247. 
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6.  Where  upon  trial  for  assault  with  intent  to  murder,  the  court  during 
the  trial  of  the  cause  directed  the  sheriff  to  place  defendant  in  jail,  he  having 
executed  bond  as  required  by  law,  there  was  error,  as  under  the  Act  of  the 
Thirtieth  Legislature,  page  31,  he  could  remain  on  bail  during  the  trial,  and 
until  the  return  of  the  verdict  of  guilty.     Spencer  v.  State,  289. 

6.  Where  upon  trial  for  burglary  the  jury  requested  to  have  read  for  them 
by  the  official  stenographer  a  part  of  the  testimony,  and  the  court  advised  the 
jury  that  he  would  try  to  comply  with  their  request,  but  a  short  time  thereafter, 
the  jury  returned  a  verdict  of  guilty  without  waiting  for  said  testimony,  there 
was  no  error.     Moore  v.  State,  364. 

Practice  on  Appeal.  See  New  Trial,  2 ;  Practice  in  District  and  County  Court : 
Statement  of  Facts:  Substitution  of  Lost  Papers:  Time  for  Making  Out 
Transcript. 

1.  No  complaint  of  the  charge  of  the  court,  or  ruling  of  the  court  can  be 
considered  on  appeal  under  article  723,  Code  Criminal  Procedure,  unless  the  same 
is  embodied  either  in  a  motion  for  a  new  trial  or  in  a  bill  of  exceptions:  and 
assignments  of  error  that  are  not  thus  placed  in  the  record  cannot  be  con- 
sidered on  appeal.     Sue  v.  State,  122. 

2.  An  objection  to  the  failure  of  the  court  to  quash  the  venire,  which  was  not 
presented  by  a  bill  of  exceptions  cannot  be  reviewed  on  appeal.  Norris  v. 
State,  166. 

3.  Unless  the  supposed  error  is  of  that  character  and  degree  which  would 
be  detrimental  to  appellant's  case  and  not  authorized  by  any  state  of  facts 
provable  under  the  allegation  of  the  indictment,  objections  to  the  court's  charge 
cannot  be  considered  in  the  absence  of  a  statement  of  facts.     Wilson  v.  State,  173. 

4.  Where  objection  to  the  court's  charge  was  not  raised  by  bill  of  exceptions 
or  motion  for  new  trial,  but  was  made  for  the  first  time  in  the  motion  for 
rehearing  in  the  appellate  court,  the  same  will  not  be  considered,  although  the 
charge  may  have  been  erroneous.     Id. 

5.  In  the  absence  of  a  statement  of  facts  it  will  be  presumed  on  appeal  that 
the  charge  of  the  court  was  correct  and  applicable  to  the  facts;  besides  the 
objections  to  the  charges  of  the  court  were  not  pointed  out  specifically  in  the 
motion  for  new  trial.  Under  article  723,  Code  of  Criminal  Procedure,  there 
are  no  fundamental  errors  on  appeal,  except  those  reserved  by  bill  of  excep- 
tions or  in  the  motion  for  new  trial.     White  v.  State,  103. 

6.  Where  the  controverting  statement  of  the  district  attorney  made  under 
oath  against  defendant's  motion  for  a  new  trial,  was  attached  thereto,  but  not 
embodied  in  defendant's  bill  of  exceptions  by  bystanders,  and  there  was  no 
further  issue  made  on  the  motion  for  new  trial,  the  bystander's  bill  of  excep- 
tions must  be  considered  on  appeal.     Vaden  v.  State,  299. 

7.  Where  upon  appeal  from  a  conviction  of  unlawfully  carrying  a  pistol  it 
was  somewhat  doubtful  whether  defendant's  motion  for  continuance  was  the 
first  or  second  application,  the  qualification  of  the  judge  to  defendant's  bill  of 
exceptions  stating  that  the  motion  was  the  second  application,  controlled  the 
statement  in  the  main  portion  of  the  bill  that  it  was  the  first  application. 
McCrimmon  v.  State,  319. 

8.  Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option 
law,  there  is  no  bill  of  exceptions  in  the  record  to  the  testimony  objected  to 
on  trial,  the  same  can  not  be  considered  by  looking  to  the  statement  of  facts. 
Henderson  v.  State,  514. 

9.  Where  upon  appeal  from  a  conviction  of  keeping  a  disorderly  house,  the 
appellant  attacked  the  court's  charge,  which  instructed  the  jury  that  if  ap- 
pellant violated  the  statute  on  the  date  alleged,  or  within  two  years  before  the 
filing  of  the  indictment,  to  convict  defendant,  and  there  was  no  statement  of 
facts,  it  will  be  presumed  that  the  indictment  was  framed  under  the  new  law. 
^Thich  authorized  the  conviction,  and  not  under  the  old  law,  which  was  different 
and  which  had  been  amended  by  the  new  law,  and  there  was  no  error.  Mat- 
lock v.  State,  644. 

Preliminary  Statement  to  Jury. 

1.  Where  upon  trial  for  murder,  after  the  jury  were  impaneled,  the  indict- 
ment read,  and  the  plea  of  not  guilty  entered,  defendant  then  proposed  to  make 
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a  statement  to  the  jury  of  what  he  expected  to  prove,  to  which  the  State 
objected,  which  objection  was  sustained.  Held,  that  there  was  no  error,  as 
such  statement  was  not  offered  at  the  proper  time  under  article  697,  Code 
Criminal  Procedure.  Query :  What  would  be  the  effect  of  a  refusal  at  the 
proper  time  to  hear  such  statement  is  not  decided.     Owen  v.  State,  G5. 

2.  Where  upon  trial  for  murder  defendant's  attorney,  who  was  permitted 
to  make  a  preliminary  statement  to  the  jury  before  introducing  his  testimony, 
proceeded  in  an  argumentative  manner,  there  was  no  error  in  sustaining  the 
State's  objection  thereto.     Sue  v.  State,  122. 

Presumption  of  Innocence. 

Upon  trial  for  aggravated  assault  the  court,  in  his  charges,  should  not  have 
assumed  the  facts  upon  which  the  State  relied  as  having  been  proved;  and 
should  have  so  framed  his  charges  as  to  throw  the  burden  on  the  State  to 
make  out  a  case  beyond  a  reasonable  doubt;  and  should  not  have  framed  his 
charges  in  the  negative  in  such  manner  as  perhaps  to  leave  the  jury  under  the 
impression  that  the  reasonable  doubt  was  in  favor  of  the  State.  Moody  ▼. 
State,  232. 

Pretext. 

Upon  trial  for  a  violation  of  the  local  option  law,  where  the  defendant 
claimed  that  he  had  authorized  the  State's  witness  to  sell  intoxicating  liquor 
in  the  Indian  Territory  alone  and  not  in  the  county  of  the  prosecution,  where 
said  witness  as  the  agent  of  the  defendant  kept  liquor  for  sale  in  a  tent  near  the 
State  border,  and  in  which  tent  internal  revenue  license  was  exhibited  in  de- 
fendant's name,  there  was  no  error  in  admitting  testimony  with  reference  to  certain 
proceeds  defendant  and  his  agent  claimed  that  they  had  received  for  sales  of 
liquor  in  the  Indian  Territory;  as  this  appeared  but  a  mere  pretext.  Oldham 
v.  State,  516. 

Prima  Pacie  Evidence.    See  Internal  Revenue  License. 

Under  the  Act  of  the  Twenty-eighth  Legislature,  page  55,  section  407a,  an 
internal  revenue  license  for  the  sale  of  spirituous  liquors  is  prima  facie  evidence 
that  the  licensee  is  engaged  in  the  business  mentioned  in  the  license,  but  would 
not  be  proof  that  he  was  guilty  of  the  particular  sale  of  liquor  charged  in  the 
indictment;  and  a  charge  of  the  court  which  went  beyond  the  statute  and  in- 
structed the  jury  that  such  license  would  be  evidence  of  defendant's  guilt  of 
the  particular  offense  charged,  was  error.  Following  Uloth  v.  State,  4S  Texas 
Crim.  Rep.,  295;  13  Texas  Ct.  Rep.,  521.     Gorman  v.  State,  327. 

Principals.    See  Charge  of  Court,   16;   Conspiracy;    Indictment,  7;   Local   Op- 
tion, 25. 

1.  Where  upon  trial  for  murder  the  evidence  tended  to  show  that  the  de- 
fendant at  the  time  of  the  homicide  was  within  a  few  feet  of  the  house  in 
which  the  homicide .  occurred,  and  was  acting  with  the  actual  participants  of 
the  crime,  this  brought  him  in  legal  contemplation  as  a  principal  to  the  homi- 
cide, and  made  it  a  question  of  fact  for  the  jury.     Smith  v.  State,  27. 

2.  In  misdemeanors  all  particeps  criminis  before  the  fact  are  guilty  as  prin- 
cipals, and  where  the  accused  is  charged  with  being  a  principal  in  a  misde- 
meanor, and  the  evidence  shows  that  he  was  either  a  principal  or  an  accom- 
plice, he  would  be  a  principal,  and  could  be  convicted  as  such.  Strong  v. 
State,  133. 

3.  Where  in  a  prosecution  for  a  violation  of  the  local  option  law  the  in- 
dictment alleged  a  sale  by  defendant,  and  the  evidence  showed  a  sale  through 
another,  the  conviction  w^as  sustained,  as  in  misdemeanor  cases,  all  participants 
in  the  offense  are  principals.     Roberts  v.  State,  355. 

4.  Where  upon  trial  for  murder  the  evidence  showed  declarations  by  defetffl- 
ant  showing  ill-will  towards  the  deceased,  and  proximity  to  the  homicide,  etc., 
the  charge  on  the  law  of  principal  was  justified.     Banks  v.  State,  480. 

Private  Besidenoe.    See  Gaming,  2;  Information,  2. 

Where  upon  trial  for  burglary  the  evidence  showed  that  another  person  was 
permitted  to  sleep  in  the  house  with  the  alleged   owner,  who  had  rented  the 
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premises  and  was  in  control  of  same,  there  was  no  error  in  refusing  a  charge  to 
acquit  if  the  evidence  showed  possession  in  this  other  person;  besides  if  both 
were  in  possession  occupying  the  house  as  a  private  residence,  it  was  sufficient 
to  charge-  the  ownership  in  the  party  alleged  in  the  indictment.  Johnson  v. 
State,  201. 

Probing  Wonnd. 

On  trial  for  murder  where  the  State  introduced  testimony  with  reference  to 
the  probing  of  the  wound  in  deceased's  body  by  the  undertaker,  and  the  wit- 
ness who  gave  his  testimony  stated  that  lie  knew  nothing  about  the  nature  of 
the  probing  of  this  wound,  there  was  no  error  in  sustaining  the  State's  objec- 
tion to  the  cross-examination  by  defense  to  liaving  the  witness  state  at  what 
angle  the  probe  was  working:  unless  the  witness  couid  state  that  it  was  fol- 
lowing the  wound.     Earles  v.  State,  140. 

Proseonting  Witness. 

Where  upon  trial  for  theft,  there  had  been  no  evidence  to  impeach  the  testi- 
mony of  the  prosecuting  witness  except  by  contradictory  testimony,  it  was 
error  to  bolster  up  the  testimony  of  the  prosecuting  witness,  by  the  testimony 
of  another  State's  witness  that  the  prosecuting  witness  always  turned  over  the 
money  he  collected  for  the  other  State's  witness.     Jones  v.  State,  206. 

Publication.     See  Indictment,  6,  9,  10,  11,  12;  Information,  4;  Local  Option. 

1.  Where  ui)on  trial  for  a  violation  of  the  local  option  law,  the  certificate 
of  the  county  judge  of  the  publication  declaring  the  result  of  the  election  for 
the  time  required  by  law,  contained  a  statement  that  the  election  was  legally 
held,  etc.,  and  the  bare  repetition  of  what  had  been  done,  the  admission  in 
evidence  of  such  additional  statement  in  the  certificate  could  not  have  injured 
the  defendant.     Walker  v.  State,  293. 

2.  Where  in  a  trial  for  a  violation  of  the  local  option  law  the  defendant 
was  charged  with  running  a  blind  tiger,  the  fact  of  publication  (where  the 
county  judge  had  not  in  person  made  the  entry  on  the  minutes  of  the  com- 
missioners court  of  his  certificate  of  the  publication  of  the  result  of  the  elec- 
tion but  had  directed  it  to  be  done),  could  be  otherwise  proved,  even  if  said 
entry  would  not  be  prima  facie  evidence  of  the  fact  of  such  publication  under 
article  3391,  Revised  Civil  Statutes.  Following  Ezzell  v.  State,  29  Texas  Crim. 
App.,  521;  and  under  such  proof  there  was  no  error  in  the  court's  instruction 
that  local  option  was  in  effect.     Gorman  v.  State,  327. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  information 
charged  that  the  commissioners  court  had  caused  said  order  to  be  published 
in  the  manner  and  form  and  for  the  length  of  time  required  by  law,  the  same 
was  sufficient.     Jones  v.  State,  519. 

4.  The  fact  that  the  county  judge  certifies  that  publication  was  made,  in  the 
absence  of  anything  to  the  contrary,  will  be  sufficient  proof  that  the  same  was 
made  in  a  newspaper  selected  by  him,  and  under  his  direction.  Johnson  v. 
State,  624. 

Public  Gaming  House.     See  Accessories,  2;  Gaming,  1. 

1.  Under  a  prosecution  for  running  a  public  gaming  house,  etc.,  it  is  neces- 
sary that  the  offending  party  be  either  the  proprietor,  the  manager,  or  that  he 
has  in  some  way  control  of,  or  runs  the  public  gaming  place;  unless  he  is  so 
connected  with  it,  he  cannot  be  guilty,  and  the  court  should  so  instruct  the 
jury.     Strong  v.  State,  133. 

2.  See  opinion  with  reference  to  the  repeal  of  the  Act  of  the  Twenty-ninth 
Legislature  by  the  Act  of  the  Thirtieth  Legislature.     Id. 

Qualiflcations  of  Special  Instructions. 

Where  upon  trial  for  murder  the  court  submitted  defendant's  special  instruc- 
tion with  qualification,  with  notice  to  defendant's  counsel  and  acquiescence 
therein  by  him,  there  was  no  error;  besides  the  qualifications  presented  the  law 
of  the  case.     Watson  v.  State,  85. 
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Quarantine. 

See  opinion  for  information  held  to  be  insufficient  in  charging  a  violation  of 
quarantine  regulations.     Haney  v.  State,  485. 

Qnery. 

Has  the  Legislature  authority  to  authorize  a  party  to  catch  fish  and  reduce 
them  to  his  possession,  and  thus  acquire  ownership  and  property  in  them,  and 
then  punish  the  party  for  the  sale  of  such  fish?     Hall  v.  State,  195. 

&aoe  Discrimination. 

See  opinion  for  facts  which  are  held  too  meager  and  not  sufficient  to  show 
race  discrimination  in  the  formation  of  the  jury  who  tried  defendant.  Hanna 
V.  State,  102. 

Bape.  See  Allusion  to  Former  Ck>nviction,  1,  2;  Appointment  of  Counsel; 
Change  of  Venue,  4;  Conduct  of  Witness;  Contradicting  Witness,  Cross- 
Examination,  1;  Declarations  and  Acts  o.'  Defendant,  8;  Declarations  and 
Acts  of  Third  Party,  1,  2,  7;  Declarations  of  Prosecutrix;  Evidence,  17; 
Force;  Motive  of  Witness;  Outcry;  Reputation  of  Prosecutrix  for  Truth; 
Res  Gestffi,  1. 

1.  Where  upon  trial  for  rape  the  defease  had  a  theory  that  the  animus  of 
the  prosecuting  witness  was  based  upon  ill-feeling  against  the  defendant  growing 
out  of  a  debt  due  by  him  to  her  little  boy,  the  inquiry  both  by  the  State  and 
the  defense  should  have  been  limited  to  that  fact;  and  the  opinion  of  said 
prosecuting  witness  as  to  the  guilt  of  defendr.Uv  of  the  crime  of  rape  and  that 
she  intended  to  kill  him  on  this  account  was  not  legitimate  evidence.  Adams  v. 
State,  13. 

2.  Where  upon  trial  for  rape  the  evidence  showed  that  defendant  worried  prose- 
cutrix down  until  she  was  unable  to  resist  his  superior  physical  strength  and 
his  threat  to  kill  her  if  she  made  any  outco*  or  subsequent  complaint,  that  slie 
fought  him  as  best  she  could  in  her  exhausted  condition,  and  the  examination 
of  a  physician  showed  that  force  had  been  used,  the  evidence  warranted  a  ver- 
dict for  rape  by  force  and  threats,  notwithstanding  defendant's  denial,  and  the 
verdict  assessing  the  death  penalty  was  sustained.     Brown  v.  State,  267. 

3.  Upon  trial  for  rape,  there  was  no  error  to  permit  the  State's  witness  on 
re-examination,  after  a  rigid  cross-examination,  to  affirm  the  truthfulness  of  the 
witness'  examination  in  chief.     Smith  v.  State,  344. 

Eeadinfir  Law  to  Jnry. 

Where  upon  trial  for  murder  the  State's  counsel  in  arguing  the  case  to  the 
jury  read  extracts  from  the  Texas  Criminal  Reports,  and  the  charge  of  the 
court  was  in  line  practically  with  the  authorities  so  read,  and  there  were  no 
facts  read  to  the  jury  from  said  reports.  Held,  that  the  reading  of  law  to  the 
jury  is  within  the  sound  legal  discretion  oi  the  court,  and  does  not  constitute 
reversible  error  unless  probable  injury  is  shown.     Buchanan  v.  State,  235. 

Eeal  and  Apparent  Danger. 

Where  upon  trial  for  murder  the  court  charged  upon  every  possible  phase  of 
real  and  apparent  danger,  in  accordance  with  the  directions  by  this  court 
upon  former  appeal,  there  was  no  error;  besides  the  record  suggested  very  little 
real  or  apparent  danger  to  defendant  at  the  time  he  shot  deceased.  Watson  v. 
State,  85. 

Reasonable  Donbt. 

1.  The  failure  of  the  court  to  apply  reasonable  doubt  between  the  degrees 
of  culpable  homicide  is  not  error.  However,  where  the  court  does  so  charge 
defendant  cannot  complain.     Green  v.  State,  44. 

2.  Upon  trial  for  murder  where  among  other  defenses,  the  defendant  claimed 
adequate  cause  on  account  of  insulting  language  towards  a  female  relative,  it 
was  nevertheless  the  duty  of  the  court  under  article  765,  Code  Criminal  Pro- 
cedure, to  charge  the  reasonable  doubt  with  reference  to  all  grades  of  homicide, 
and  it  was  error  to  assume  in  his  charge  that  the  defendant  was  guilty  of 
manslaughter.     Redman  v.  State.  591. 

3.  Upon    trial    for   embezzlement,    whore    the   court    charged    that   if   the  jury 
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should  believe  from  the  testimony  in  the  case  that  defendant  was  not  guilty 
beyond  a  reasonable  doubt  as  charged  in  the  indictment,  to  acquit,  the  same 
shifted  the  burden  of  proof  from  the  State  to  the  defendant,  and  was  error. 
Goodsoe  V.  State,  626. 

Beasonable  Explanation.    See  Charge  of  Court,  9. 

1.  Where  upon  trial  of  theft  from  the  person  the  evidence  showed  that  while 
defendant  was  under  arrest  for  another  offense,  he  stated  to  the  officer  when 
that  officer  asked  him  where  he  got  the  money  he  turned  over  to  the  officer,  and 
which  i^acluded  besides  said  silver  dollars  some  currency,  that  he  had  gotten 
the  same  in  the  course  of  his  business ;  and  the  defendant,  upon  being  arrested  for 
theft  of  the  alleged  money,  explained  how  he  came  by  it  honestly,  the  rejection 
of  this  explanation,  although  somewhat  different  from  his  former  statement, 
was  error,  and  the  same  was  not  self-sending.     Britain  v.  State,  169. 

2.  Where  upon  trial  for  theft  from  the  person  the  evidence. showed  that  defend- 
ant claimed  that  he  took  in  some  of  the  alleged  stolen  money  in  course  of  his 
business,  and  that  he  ran  a  restaurant  and  a  frosty  joint;  and  that  he  found 
one  of  the  alleged  stolen  silver  dollars  on  the  floor  and  handed  it  back  to  prose- 
cutor, the  court  should  have  charged  the  law  of  reasonable  explanation  directly 
as  applicable  to  these  facts,  and  a  charge  in  the  abstract  was  not  sufficient  and 
reversible  error;  especially  where  he  submitted  an  issue  for  acquittal  not  raised 
by  the  evidence.     Id. 

Rebuttal.    See  Evidence,  2. 

A  bill  of  exceptions  which  did  not  state  the  testimony  objected  to,  was  de- 
fective;  besides,  the  sheer  fact  that  such  testimony  was  not  in  rebuttal  would 
not  make  it  inadmissible.  The  court  certifies  that  the  testimony  was  in  re- 
buttal, and  there  was  no  error.     Earles  v.  State,  140. 

Becent  Use  of  Intoxicatinfir  liquor.    See  Temporary  Insanity. 

Bemarks  of  Judge. 

1.  Upon  trial  for  murder  there  was  no  error  in  permitting  State's  counsel 
to  ask  defendant's  witness  if  defendant  had  attempted  to  bribe  him  to  leave  the 
country;  and  the  language  of  the  court  in  overruling  defendant's  objection  to 
the  effect  that  defendant's  counsel  could  not  put  that  kind  of  bridle  on  the 
State's  attorney,  although  a  torceable  figure,  was  not  reversible  error.  Watson 
V.  State,  85. 

2.  While  the  court  should  never  comment  upon  the  testimony  in  his  ruling 
in  regard  to  admitting  or  rejecting  evidence;  yet  where  such  remarks  in  ad- 
mitting testimony  upon  a  trial  for  unlawfully  carrying  a  pistol  were  not  in- 
jurious to  defendant,  to  the  extent  of  requiring  a  reversal,  the  error  was  harm- 
less.    Colson  V.  State,  13a 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  court  ex- 
cluded certain  testimony  of  the  State  upon  objection  by  defendant  and  re- 
marked thereon,  addressing  counsel  for  the  State,  that  he  wanted  the  case 
tried  according  to  law  so  that  it  would  not  be  reversed,  to  which  remarks  de- 
fendant's counsel  objected.     Held,  there  was  no  error.     Hood  v.  State,  524. 

Bepeal  by  Implication. 

In  order  that  one  statute  shall  repeal  another  by  implication,  there  must  be  an 
irreconcilable  conflict  between  the  two  laws,  and  the  Act  of  the  Thirtieth  Legis- 
lature, 1907,  known  as  the  Baskin-McGregor  Bill,  did  not  repeal  or  interfere 
with  a  special  city  charter  by  which  saloon  limits  are  established.  Williams  v. 
State,  371. 

BepealinfiT  Clause.    See  Selling  Malt  Liquor  Without  License,  L 

Bepeal  of  Law. 

Where  relator  was  arrested  on  the  12th  day  of  September,  1907,  for  selling 
liquor  without  license  under  the  Act  of  Thirtieth  Legislature,  page  256  et  seq.. 
which  law  went  into  effect  on  the  12th  dny  of  July,  1907,  and  had  more  than 
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a  reasonable  time  within  which  he  could  have  complied  with  the  provisions  and 
conditions  of  the  new  law,  but  relied  upon  the  proposition  that  he  had  a  right 
to  continue  selling  whisky  until  his  old  license  expired,  he  was  guilty  of  a 
violation  of  the  plain  letter  and  spirit  of  the  new  law  and  subject  to  prosecu- 
tion.  Henderson,  Judge,  concurs  in  the  result  reached  by  Brooks,  Judge,  but 
dissents  from  the  reasons  given,  and  holds  that  the  old  law  under  the  Act  of 
1893  was  repealed  by  the  Act  of  1907,  supra,  both  by  implication  and  by  its 
general  repealing  clause;  and  this  although  the  new  law  did  not  provide  for  a 
refunding  of  the  unexpired  license.     Ex  parte  Vaccarrezza,  105. 

Bepresentation  by  Attorney. 

Where  upon  appeal  from  a  conviction  of  forgery,  the  record  did  not  show  an 
objection  on  trial,  or  request  for  postponement  or  bill  of  exceptions  of  the  com- 
plaint that  appellant  was  not  represented  by  counsel;  nor  was  the  motion  for 
new  trial  setting  up  this  matter  verified  by  affidavit,  the  same  could  not  be 
considered.     Hangum  v.  State,  628. 

Eepntatlon  of  Defendant. 

Upon  trial  for  assault  with  intent  to  murder  where  defendant's  witness  testi- 
fied to  the  latter's  good  reputation  as  a  law-abiding  citizen,  there  was  no  error 
upon  cross-examination  to  ask  said  witness  if  he  had  not  heard  that  the 
defendant  on  one  occasion  had  a  difficulty  with  a  certain  party  and  drew  a 
gun  on  him ;  at  least,  the  matter  was  not  of  sufficient  importance  to  require  a 
reversal.     Blue  v.  State,  324. 

Eeputation  of  Prosecntor. 

Upon  trial  for  assault  wuth  intent  to  murder,  where  there  is  no  evidence 
tending  to  show  any  demonstration  on  the  part  of  prosecutor  to  inflict  any 
violence  on  the  defendant,  at  the  time  of  the  alleged  assault  by  defendant,  there 
was  no  error  in  excluding  testimony  as  to  tlie  general  reputation  of  prosecutor 
as  a  violent  and  dangerous  man.     Roch  v.  State,  48. 

Reputation  of  Prosecutrix. 

Upon  trial  for  seduction  where  a  State's  witness  testified  to  the  good  reputa- 
tion for  chastity  of  the  prosecutrix,  the  defense  should  have  been  permitted  on 
cross-examination  to  show  the  general  reputation  of  other  women  for  chastity, 
with  w^hom  prosecutrix  lived  and  associated.  See  opinion  for  testimony  on  this 
line  which  should  have  been  admitted.     Jeter  v.  State,  212. 

Reputation  of  Prosecutrix  for  Truth. 

Where  upon  trial  for  rape  defendant  sought  to  contradict  the  prosecutrix  as 
to  her  good  reputation  for  veracity,  and  her  statements  on  the  trial,  by  at- 
tempting to  show  her  contradictory  statements,  and  by  her  testimony  on  the 
examining  trial,  there  was  no  error  in  admitting  evidence  of  prosecutrix'  good 
reputation  for  veracity.     Brown  v.  State,  267. 

Res  OestK.    See  Evidence,  19. 

1.  Upon  trial  for  rape,  there  was  no  error  to  permit  the  mother  of  the 
female  child  alleged  to  have  been  raped  to  testify  to  complaints  made  by  said 
child  as  to  her  physical  condition  and  pains  in  her  privates,  the  day  following 
the  day  the  crime  is  alleged  to  have  been  committed.     Adams  v.  State,  13. 

2.  Where  upon  trial  for  murder,  the  State  introduced  a  witness  who  testi- 
fied that  some  ten  minutes  after  the  shooting,  the  deceased  stated  repeatedly  in 
witness*  presence  that  **Duke  Tinsley"  had  shot  him,  and  defendant  went  by 
that  name,  such  testimony  was  admissible  as  res  gestae.     Tinsley  v.  State,  91. 

,S.  Where  upon  trial  for  mui"der  the  evidence  showed  that  deceased's  husband 
succeeded  in  getting  away  from  defendant  after  being  assaulted  by  him,  and 
after  defendant  killed  deceased,  there  was  no  error  to  permit  testimony  to  show 
the  condition  and  appearance  of  said  husband  a  few  minutes  after  the  homicide 
and  within  three  or  four  hundred  yards  of  the  scene  thereof;  the  assault  upon 
such  husband  by  defendant  with  a  pistol  and  bludgeon  being  a  part  and  parcel 
of  the  same  transaction  that  brought  about  the  homicide.     Fay  v.  State,  185. 
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4.  Where  upon  trial  for  murder  the  evidence  showed  that  the  wife  of  de- 
ceased was  in  bed  in  the  house  at  the  time  her  husband  was  shot  on  the  gallery 
and  did  not  see  the  shooting;  that  on  account  of  conditions  she  lay  there  about 
an  hour  after  the  shooting,  and  not  hearing  from  her  husband,  went  to  him  and 
brought  him  into  the  room,  asking  him  who  shot  him.  and  he  replied  the  de- 
fendant; that  in  about  fifteen  minutes  thereafter  deceased  remarked  that  he 
was  going  to  die,  and  that  he  did  die  during  the  night,  such  testimony  was  ad- 
missible as  res  gestse.     Jones  v.   State,  303. 

5.  Upon  trial  for  murder  there  was  no  error  in  admitting  testimony  that  de- 
fendant had  slapped  a  third  party  in  the  face,  just  before  the  homicide  occurred 
and  immediately  in  connection  therewith.     Moore  v.  State,  336. 

6.  Upon  trial  for  robbery,  where  the  property  alleged  to  have  been  taken  con- 
twisted  of  paper  money  of  the  United  States,  which  was  taken  by  force  by  means 
of  an  assault  upon  the  express  messenger  on  a  moving  train,  there  was  no  error 
in  admitting  testimony  that  three  bills  of  exchange  which  were  traced  to  the 
possession  of  such  messenger,  di8appenred  at  the  same  time  that  the  alleged 
robbery  and  the  taking  of  said  money  occurred,  although  defendant  was  not 
charged  in  the  indictment  with  the  robbery  of  said  bills  of  exchange.  This  was 
part  of  the  res  gestie;  and  the  court  was  not  required  to  limit  such  testimony. 
Tabor  v.  State,  387. 

Bes  Geste  Declaration  of  Deceased. 

Where  upon  trial  for  murder,  the  State's  testimony  not  only  showed  ill-feel- 
ing between  the  defendant  and  deceased,  but  the  res  gestae  statement  by  de- 
ceased to  three  or  four  witnesses,  within  ten  minutes  after  the  shooting,  showed 
that  deceased  was  approaching  his  home  at  night,  when  defendant  stepped  from 
behind  the  house  and  shot  him  a  conviction  of  murder  in  the  second  degree  with 
the  minimum  punishment  is  sustaine<l.     Tinsley  v.  State,  91. 

Besisting  Arrest.    See  Evidence,  3. 

Besisting  Officer.     See  Habeas  Corpus,  1. 

Bight  to  be  Heard  by  Counsel.     See  Charge  of  Court,  10. 

Where  upon  trial  for  forgery,  the  court  charged  the  jury  that  the  remarks 
of  counsel  should  not  be  considered  by  them  as  evidence  of  any  fact  in  the  case, 
nor  for  any  purpose  unless  such  arguments  or  remarks  were  justified  by  the 
evidence  or  a  reasonable  deduction  therefrom,  the  same  was  not  calculated  to 
impress  the  jury  with  the  fact  that  the  legitimate  argument  of  defendant's 
attorney  could  not  be  considered  by  them.     Spicer  v.  State,  177. 

Bobbery.  See  Argument  of  Counsel,  8 ;  Attorney  and  Client ;  Charge  of  Court. 
24 :  Circumstantial  Evidence,  6 ;  Continuance,  1 ;  Harmless  Error,  3 ;  In- 
dictment, 3 ;  Original  Books  of  Entry,  3 ;  Possession  of  Property  Recently 
Stolen,  3 ;  Res  Gestae,  G ;  Theft  of  Other  Property. 

1.  Where  an  indictment  for  robbery  charged  the  various  ways  by  which  the 
offense  might  be  committed  under  the  statute,  and  the  plea  in  the  indictment 
charging  robbery  with  deadly  weapons  was  dismissed,  such  dismissal  did  not 
operate  a  dismissal  of  the  entire  case.     Weaver  v.  State,  11. 

2.  Where  upon  trial  for  robbery  the  evidence  reasonably  identified  sbme  of  the 
money  taken  at  the  time  of  the  robbery,  which  was  found  in  defendant's  pos- 
session at  the  time  of  his  arrest  about  one  month  after  the  robbery,  together 
with  other  circumstances  in  the  case  showing  his  guilt,  the  verdict  was  sustained. 
Tabor  v.  State,  387. 

3.  Upon  trial  for  robbery  there  wa«  no  error  in  admitting  in  evidence  the 
conductor's  card  or  pass,  shown  to  have  been  issued  to  defendant  and  used  by 
him,  and  found  in  his  possession  in  a  mutilated  condition  after  the  robbery.     Id. 

Bnle  of  Constmction. 

The  prime  object  of  all  rules  of  interpretation  is  to  ascertain  the  will  and 
intent  of  the  lawmaker.  This  may  be  oftenest  done,  and  usually  can  best  be 
done  by  giving  effect  to  the  language  used,  considered  and  construed  in  its  or- 
dinary sense;   and  where  the  meaning  is  obvious  and  an  exception  is  made  in 


Digitized  by  VjOOQ  IC 


698  Index. 

Kule  of  Construotion— Continued. 

precise  tenns  the  courts  are  neither  required  nor  permitted  to  speculate  as  to 

what  the  Legislature  meant.     Ex  parte  Woods,  575. 

Sale.      See  Charge  of  Court,  20 ;  Local  Option,  5.  7,  34. 

1.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence 
showed  that  defendant  nuide  the  sale  hy  taking  money  in  exchange  for  whisky, 
which  the  defendant  denied,  there  was  no  error  in  the  court's  refusal  to  define 
a  sale  in  his  charge  to  the  jury.     McKinley  v.  State,  182. 

2.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence 
showed  that  prosecutor  paid  another  person  for  the  whisky,  in  the  morning,  and 
received  it  from  the  huuds  of  defendant  in  the  evening  of  the  same  day,  prose- 
cutor not  having  seen  defendant  in  the  morning,  the  testimony  was  sufficient  to 
sustain  a  conviction.     Arnold  v.  State,  429. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  evidence 
showed  that  the  whisky  was  set  out  to  prosecutor  by  defendant ;  that  the  prosecutor 
laid  down  thirty  cents  on  the  bar;  that  the  defendant  was  standing  on  the 
opposite  side  of  the  bar,  but  that  prosecutor  could  not  say  what  became  of  the 
money,  the  same  showed  a  sale,  and  there  was  no  error  in  refusing  a  charge 
upon  the  question  of  sale,  where  that  issue  had  been  properly  submitted  in  the 
court's  charge.     Potts  v.  State,  440. 

4.  See  opinion  for  evidence  held  sufficient  to  sustain  a  conviction  for  the  sale  of 
whisky  in  local  option  territory.     Jones  v.  State,. 519. 

Sale  of  Intozioating  Liquors. 

In  a  prosecution  for  selling  intoxicating  liquor  outside  of  certain  saloon  limits, 
which  limits  were  established  by  the  city  charter  and  ordinances  thereunder,  by 
virtue  of  a  special  charter  from  the  Legislature,  it  was  no  defense  that  the  de- 
fendant had  a  license  from  the  State  of  Texas  to-  conduct  and  carry  on  the 
business  of  a  retail  liquor  dealer:  nor  did  the  repealing  clause  in  said  charter 
relative  to  the  incorporation  of  the  city,  which  exempted  certain  claims  and  de- 
mands, have  any  application  to  defendant's  case.     Williams  v.  State,  371. 

Saloon  Limits.      See   Boundaries;    City   Charter  and   Ordinance, ,  2,  3,   4;    Con- 
stitutional Law;  Special  and  General  Legislation. 
The  fixing  of  saloon  limits  under  a  special  charter  of  a  city  is  a  mere  regula- 
tion of  the  liquor  traffic  and  not  in  any  sense  a  prohibition  thereof,   and  such 
limits,  as  a  regulation,  are  lawful  and  should  be  upheld.     Ex  parte  King,  383. 

Sanity  Vel  Hon. 

When  the  issue  of  sanity  vel  non  is  tried  in  the  lower  court,  after  conviction, 
for  felony,  if  the  verdict  of  the  jury  should  find  the  defendant  sane,  the  judg- 
ment of  conviction  should  be  carried  out  without  appeal  on  the  question  of 
sanity ;  but  if  the  verdict  finds  the  defendant  insane,  he  should  be  adjudged  a 
lunatic  and  confined  as  the  law  requires.     Holland  v.  State,  IGO. 

Saving  Clause. 

WHiere  in  a  prosecution  for  a  violation  of  the  game  law  prohibiting  the  sell- 
ing of  fi^h  caught  in  certain  waters,  the  foimer  law  defining  this  offense  having 
been  repealed  by  a  later  law,  exempting  the  county  in  which  said  fish  were 
caught  from  the  operation  of  the  former  law,  the  latter  act  of  the  Legislature 
not  perpetuating  offenses  committed  against  the  prior  act,  had  the  effect  to 
nullify  all  pending  prosecutions  under  said  former  act.     Hall  v.  State,  195. 

Search  and  Seizure  of  Intoxicating  Liquors.  See  Contemporaneous  Transactions, 
2;  Impeachment  of  Witness,  G;  Local  Option,  33. 
Upon  trial  for  a  violation  of  the  local  option  law,  where  the  defendant  con- 
tended that  he  had  never  kept  intoxicating  liquors,  there  was  no  error  in  per- 
mitting the  State  to  introduce  testimony  that  some  six  weeks  after  the  alleged 
sale,  the  officers  under  a  search  warrant  seized  a  quantity  of  intoxicating  liquor 
in  the  possession  of  the  defendant:  and  that  the  defendant  allowed  the  officers 
to  condemn  and  break  up  the  vessels  holding  the  liquor,  and  that  he  paid  the 
cost  in  the  confiscation  case.  This  testimony  was  admissible  for  the  pnrposes 
of  impparhment.  Davidson,  Presiding  Judge,  dissenting.  Southworth  V.  State, 
532. 
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Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
was  permitted  to  testify  from  memory  that  he  examined  the  bookb  of  the  Internal 
Revenue  Collector,  and  that  said  books  showed  that  another  person  than  de- 
fendant had  taken  out  a  license  to  sell  whisky;  and  the  court  admitted  this 
testimony  because  the  defendant  had  not  produced  the  revenue  license  after 
being  served  with  a  subpa?na  duces  tecum.  Held,  that  defendant  not  being  in 
legal  possession  of  said  license  could  not  be  forced  to  produce  it,  and  that  such 
testimony  was  inadmissible.     Biddy  v.  State,  412. 

Seduction.     See  Charge  of  Court,  15;  Reputation  of  Prosecutrix. 

Upon  trial  for  seduction  where  a  State's  witness  testified  to  the  good  reputa- 
tion for  chastity  of  the  prosecutrix,  the  defense  should  have  been  permitted  on 
cross-examination  to  show  the  general  reputation  of  other  women  for  chastity, 
with  whom  prosecutrix  lived  and  associated.  See  opinion  for  testimony  on  this 
line  which  should  have  been  admitted.     Jeter  v.  State,  212. 

Self-Befense.    See  Assault  with  Intent  to  Murder,  1 ;  Charge  of  Court,  1,  29. 

1.  Where  upon  trial  for  assault  with  intent  to  murder,  the  charge  of  the 
court  correctly  presented  the  reasonable  doubts  as  to  the  two  issues  of  assault 
with  intent  to  murder  and  aggravated  assault,  and  the  evidence  showed  that  the 
prosecutor  was  making  no  demonstration  against  defendant  at  the  time  of  the 
assault,  there  was  no  error,  and  a  charge  on  self-defense  was  not  warranted. 
Roch  v.  State,  48. 

2.  Where  upon  trial  for  assault  with  intent  to  murder,  the  charge  of  the 
court,  taken  as  a  whole,  instructed  the  jury  that  they  must  review  all  the  facts 
from  defendant's  standpoint,  and  that  he  had  a  right  to  act  on  reasonable  ap- 
prehension of  danger  from  said  standpoint,  whether  the  danger  was  real  or 
apparent,  there  was  no  error,  although  in  another  portion  of  the  charge  the  same 
was  more  restrictive.    Davis  v.  State,  149. 

3.  Where  upon  trial  for  murder  the  evidence  showed  that  defendant  sought 
deceased  for  an  explanation  of  his  insulting  conduct  towards  defendant's  wife, 
and  when  he  approached  deceased  the  latter  ran,  and  the  defendant  gave  chase 
and  followed  him  up  some  distance,  when  deceased  called  for  a  gun  which  was 
brought  to  him,  but  which  the  deceased  did  not  use,  but  sought  refuge  behind 
a  State's  witness,  when  defendant  fired  and  killed  deceased,  saying  that  he 
would  not  have  killed  him  if  the  gun  had  not  been  brought  out  to  him,  there 
was  no  self-defense  in  the  case,  although  the  question  was  a  close  one,  and  the 
court  did  not  err  in  submitting  a  charge  on  self-defense.     Stewart  v.  State,  273. 

Self-Serving  Declarations. 

1.  Upon  trial  for  theft  there  was  no  error  in  rejecting  defendant's  self-serving 
declaration  to  his  wife,  with  reference  to  his  motive  in  taking  the  alleged  stolen 
property.     Booth  v.  State,  452. 

2.  Upon  trial  for  theft,  there  was  no  error  in  rejecting  testimony  of  a  witness 
as  to  self-serving  declarations  by  the  defendant  to  the  witness.  Anglin  v. 
State,  475. 

3.  Upon  trial  for  murder,  where  the  defense  was  insulting  language'  towards 
a  female  relative,  there  was  no  error  in  excluding  declarations  of  defendant  on 
the  night  before  the  killing  that  he  believed  the  deceased  was  lying  about  the 
female  about  whom  the  latter  had  used  insulting  language.     Redman  v.  Stale,  591. 

4.  Upon  trial  for  murder  there  was  no  error  in  excluding  testimony  for  the 
defense  with  reference  to  declarations  made  by  the  defendant  to  the  witness,  to 
the  effect  that  the  deceased  had  flourished  a  pistol  ui>on  him,  and  that  if  witness 
would  examine  deceased  he  would  find  the  pistol ;  all  this  occurring  before  the 
homicide,  and  there  being  no  controversy  that  the  deceased  had  a  pistol  and 
that  defendant  knew  it;  besides  the  testimony  was  a  self-serving  declaration. 
Jay  v.  State,  567. 

Selling  Halt  Liquors  Without  License. 

1.  Upon  habeas  corpus  where  relator  was  arrested  under  the  Act  of  the 
Thirtieth  Legislature,  page  256  et  seq.,  known  as  the  Baskin-McGregor  Law,  a 
general  repealing  clause  therein  did  not  immediately  repeal  all  pre-existing  liquor 
licenses  in   this  State  under  thp  old  law.   and   pri*sons  having  license  under  the 
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Selling  Halt  Liquors  Without  License— -Continued. 

old  law  had  a  reasonable  time  in  which  to  comply  with  the  provisions  and 
conditions  of  said  new  law;  during  which  time  they  had  a  right  to  continue 
in  the  sale  of  whisky  according  to  the  conditions  of  the  old  law,  and  were  merely 
awarded  a  reasonable  time  in  which  to  comply  with  the  new  law.  The  want  of  a 
refunding  clause  for  the  unexpired  license  did  not  render  the  new  law  in- 
operative.    Ex  parte  Vaccarrezza,  Steve,  105. 

2.  Where  defendant  was  convicted  of  selling  malt  liquors  in  local  option  ter- 
ritory capable  of  producing  intoxication  without  first  having  obtained  license, 
and  the  information  followed  approved  precedent,  there  was  no  error.  Cunning- 
ham V.  State,  522. 

Sentence. 

Where  upon  trial  for  burglary  under  a  prosecution  charging  a  previous  con- 
viction for  enhanced  punishment,  the  bill  of  exceptions  did  not  show  that,  the 
objections  that  the  minutes  of  the  court  did  not  show  at  which  term  the  defend- 
ant was  convicted,  was  verified,  the  same  could  not  be  considered  on  appeal; 
besides  if  the  sentence  had  not  been  pronounced  at  the  term  of  court  during 
which  conviction  occurred,  it  could  be  pronounced  at  any  subsequent  term. 
Mitchell  v.  State,  37. 

Sheriff*8  Ketum.    See  Special  Venire,  3. 

Shooting  in  Crowd. 

Where  in  a  prosecution  for  assault  with  intent  to  murder,  the  indictment 
charged  the  defendant  with  an  assault  upon  two  certain  persons,  a  conviction 
must  be  predicated  upon  shooting  at  one  or  both  of  such  parties  with  intent  to 
kill,  and  a  charge  that  if  defendant  shot  into  a  crowd  which  embraced  these  par- 
ties with  a  specific  intent  to  kill  one  or  more  in  the  crowd,  was  error.  Choice 
V.  State,  285. 

Shorthand  Facts. 

Upon  trial  for  murder  there  was  no  error  in  permitting  the  State  to  intro- 
duce testimony  showing  that  at  times  before  the  homicide  when  defendant  would 
be  talking  about  his  wife  he  was  made  or  appeared  to  be  mad  and  angry.  This 
is  a  shorthand  rendering  of  the  facts  which  are  more  or  less  incapable  of  being 
fully  and  accurately  detailed  so  as  to  convey  the  truth  as  the  witness  sees  it, 
and  thus  impresses  it  upon  the  minds  of  the  jury.     Owen  v.  State,  (J5. 

Signature  of  Instrument. 

Where  upon  trial  for  forgery  the  defendant  positively  denied  under  oath,  that 
the  signature  to  the  alleged  forged  instrument  was  made  by  him,  and  in  bis 
handwriting,  and  it  was  not  shown  that  either  he  himself  wrote  the  instrument 
or  was  the  principal  in  some  way  connected  with  its  execution,  he  could  not 
be  convicted  under  the  statutes,  article  749,  Code  Criminal  Procedure,  of  forgery 
by  evidence  resting  alone  upon  a  comparison  of  the  handwriting  by  testimony 
of  experts;  but  other  evidence  was  required  to  show  that  defendant  wrote  the 
instrument,  and  the  passing  of  the  same  is  not  sufficient  to  sustain  a  conviction 
of  forgery.     Spicer  v.  State,  177. 

Simple  Assault. 

Where  upon  trial  for  assault  with  intent  to  murder  the  evidence  raised  the 
issue  of  a  lower  grade  of  offense,  and  showed  that  the  weapon  used  was  not 
of  a  deadly  character,  nor  the  injury  inflicted  of  a  serious  nature,  the  court  should 
have  charged  on  the  law  of  simple  assault.     Barnes  v.  State,  407. 

Singling  out  Eyidenee. 

It  is  never  proper  for  a  court  to  single  out  any  portion  of  the  evidence  and 
predicate  thereon  a  charge  on  manslaughter;  and  where  the  court  properly  charged 
that  the  jury  could  consider  all  the  antecedent  causes,  enumerating  them  in  pass- 
ing upon  the  question  as  to  whether  the  defendant's  mind  was  capable  of  cool 
reflection,  there  was  no  error  in  refusing  a  requested  charge  with  reference  to  in- 
sulting language.     Green  v.  State,  44. 
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Special  and  General  Legislation. 

The  Act  of  the  Thirtieth  Legislature,  page  258,  section  10,  providing  how 
saloons  shall  be  established  in  residence  portions  of  a  city,  is  not  in  conflict  with 
the  charter  of  a  city  obtained  from  the  Legislature  which  limits  saloons  to  certain 
portions  of  the  city,  and  which  gives  the  city  authorities  power  to  suspend  said 
charter  provisions  and  ordinances  thereunder  in  certain  territory  in  said  city,  and 
prescribes  the  manner  in  which  license  for  the  sale  of  intoxicating  liquors  may  be 
obtained.     Williams  v.  State,  371. 

Special  Intent  to  Kill. 

Upon  trial  for  assault  with  intent  to  murder,  a  charge  of  the  court  which  fails 
to  instruct  the  jury  that  there  must  be  a  specific  intent  to  kill  on  the  part  of  the  de- 
fendant to  warrant  conviction,  and  which  also  places  an  intent  to  commit  serious 
bodily  injury  as  a  basis  of  guilt,  was  reversible  error.     Prescott.v.  State,  35. 

Special  Venire.    See  Jury  and  Jury  Law. 

1.  Where  a  motion  to  quash  the  special  venire  has  not  been  reserved  by  bill  of 
exceptions,  it  cannot  be  considered  on  appeal.     Reinhard  v.  State,  59. 

2.  Where  upon  trial  for  robbery  by  the  use  of  firearms,  etc.,  the  record  on 
appeal  showed  that  appellant  did  not  waive  his  right  to  a  special  venire,  but  that 
one  of  his  attorneys  and  the  court  had  some  conversation  about  this  matter,  and 
that  the  court  remarked  that  unless  the  special  venire  was  called  for  by  counsel  he 
would  consider  the  same  waived.  Held,  error  and  that  the  court  could  not  waive 
a  special  venire  for  a  party  charged  with  a  capital  offense.     Murdock  v.  State,  262. 

3.  Where  upon  trial  for  robbery  during  the  impanelment  of  the  jury,  the  de- 
fendant asked  the  postponement  of  the  trial  until  two  certain  jurors  marked  on 
the  special  venire  list  by  the  sheriff's  return  as  served,  but  who  did  not  answer  to 
their  names  when  called,  could  be  brought  into  court,  or  to  quash  the  special 
venire,  which  motion  was  overruled ;  and  thereupon  the  two  jurors,  after  others  had 
been  selected  on  the  jury,  came  into  court,  and  testified  that  they  had  not  been 
summoned;  they  were  then  qualified  as  jurors,  and  peremptorily  challenged  by  the 
State.  Held,  that  even  if  these  two  jurors  had  actually  been  summoned,  the 
court  was  not  required  to  delay  the  trial  on  account  of  their  absence,  but  could  have 
issued  attachment ;  but  as  the  jurors  were  brought  into  court  and  challenged  by  the 
State,  the  defendant  could  not  complain.     Tabor  v.  State,  387. 

Specific  Intent  to  Bape.     See  Assault  with  Intent  to  Rape. 

Statement  of  District  Attorney.    See  Practice  on  Appeal,  6. 

Where  the  controverting  statement  of  the  district  attorney  made  under  oath 
against  defendant's  motion  for  a  new  trial,  was  attached  thereto,  but  not  embodied 
in  defendant's  bill  of  exceptions  by  bystanders,  and  there  was  no  further  issue 
made  on  the  motion  for  new  trial,  the  bystander's  bill  of  exceptions  must  be  con- 
sidered on  appeal.     Vaden  v.  State,  299. 

Statement  of  Facts. 

1.  Where  upon  appeal  from  a  conviction  of  burglary  the  statement  of  facts  was 
filed  on  the  30th  of  July,  and  the  trial  court  adjourned  on  the  ninth  of  said  month, 
and  there  was  nothing  to  indicate  that  the  failure  to  have  the  statement  filed, 
arose  from  any  fault  of  the  trial  judge,  the  same  could  not  be  considered  on  appeal. 
Attention  is  called  to  the  Act  of  the  Thirtieth  Legislature  in  regard  to  preparing 
statement  of  facts.     Wilson  v.  State,  173. 

2.  Where  upon  appeal  from  a  conviction  of  simple  assault,  no  statement  of  facts 
was  filed,  and  both  the  State  and  appellant  filed  affidavits  conflicting  as  to  the 
question  of  diligence  in  securing  a  statement  of  facts,  and  it  was  not  shown  satis- 
factorily that  appellant  was  deprived  of  the  statement  of  facts  from  causes  beyond 
his  control,  the  judgment  was  affirmed  in  the  absence  of  a  statement  of  facts. 
Caruthers  v.  State,  458. 

3.  Where  upon  appeal  in  a  criminal  case,  it  appeared  that  the  clerk  inserted 
orders  of  the  commissioners  court  into  the  statement  of  facts,  the  same  was  not 
authorized,  and  there  being  nothing  to  show  that  a  local  option  election  was  held, 
the  judgment  must  be  reversed.     Davis  v.  State,  546. 
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statutes  Gongtrued.  See  Accidental  Killing;  Betting  at  Game;  Codification: 
Contest  of  Election;  Insanity,  8;  Offense  Against  Person  and  Property; 
Preliminary  Statement  to  Jury,  1 ;  Substitution  of  Indictment 

1.  Where  relator  was  arrested  on  the  12th  day  of  September,  1007,  for  selling 
liquor  without  license  under  the  Act  of  Thirtieth  Legislature,  page  256  et  seq., 
which  law  went  into  effect  on  the  12th  day  of  July,  1907,  and  had  more  than  a 
reasonable  time  within  which  he  could  have  complied  with  the  provisions  and  con- 
ditions of  the  new  law,  but  relied  upon  the  proposition  that  he  had  a  right  to  con- 
tinue selling  whisky  until  his  old  license  expired,  he  was  guilty  of  a  violation  of 
the  plain  letter  and  spirit  of  the  new  law  and  subject  to  prosecution.  Henderson, 
Judge,  concurs  in  the  result  reached  by  Brooks,  Judge,  but  dissents  from  the  rea- 
sons given,  and  holds  that  the  old  law  under  the  Act  of  1893  was  repealed  by  the 
Act  of  1907,  supra,  both  by  implication  and  by  its  general  repealing  clause;  and 
this  although  the  new  law  did  not  provide  for  a  refunding  of  the  unexpired  license. 
Ex  parte  Vaccarrezza,  Steve,  105.     - 

2.  Where  upon  trial  for  swindling,  the  defendant  plead  guilty,  and  after  the 
verdict  and  judgment  were  entered  up,  but  before  the  adjournment  of  the  term, 
presented  a  proper  affidavit  to  the  court  alleging  that  he  was  insane,  whereupon  the 
district  attorney  contended  by  motion  the  court  had  no  jurisdiction  to  try  this 
issue,  and  also  filed  a  counter  certificate  of  a  physician  that  the  defendant  was  not 
insane,  which  motion  the  court  sustained.  Held,  that  under  article  982  et  seq.. 
Code  Criminal  Procedure,  a  jury  should  have  been  impaneled  and  tried  the  issue  of 
defendant's  insanity.     Holland  v.  State,  160. 

3.  Under  the  Act  of  the  Thirtieth  Legislature,  page  107,  it  is  made  a  misde- 
meanor for  any  person  to  bet  or  wager  any  money  at  any  game  of  any  character 
whatever,  that  can  be  played  with  cards,  dice  or  dominoes ;  and  this  without  refer- 
ence to  where  the  game  is  played,  even  if  it  be  a  private  residence  occupied  by  a 
family.     This  is  a  departure  from  the  old  statute.  •  Purvis  v.  State,  342. 

4.  Under  an  information  drawn  under  article  185,  Penal  Code,  a  conviction  is 
sustained  where  the  proof  showed  that  defendant  was  engaged  in  the  saloon  busi- 
ness, and  that  the  saloon  was  open  on  election  day,  by  or  under  the  direction  of 
defendant ;  and  it  was  not  necessary  to  prove  that  the  defendant  sold,  gave  away  or 
offered  to  sell  intoxicating  liquors.  Following  Crowell,  25  Texas  Crim.  App.,  596. 
Smith  V.  State,  357. 

5.  See  opinion  for  remarks  showing  that  this  prosecution  arose  prior  to  the  Acts 
of  the  Thirtieth  Legislature,  and  that  the  latter  are  not  discussed.  Merrinweather 
V.  State,  410. 

6.  See  opinion  with  reference  to  article  406,  Penal  Code,  as  amended.  Schwuist 
V.  State,  426. 

7.  In  construing  a  revision  of  statutes,  the  presumption  is  that  the  codifiers  and 
the  Legislature  did  not  intend  to  change  the  laws  as  they  formerly  stood,  and  that 
article  114,  Code  Criminal  Procedure,  should  be  construed  in  the  light  of  the  former 
law  as  it  existed  before  the  adoption  of  the  Revised  Statutes.  Following  Runnels 
V.  State,  45  Texas  Crim.  Rep.,  446;  77  S.  W.  Rep.,  459.     Muckenfuss  v.  State,  467. 

S,  Article  42,  Code  Criminal  Procedure,  authorizes  and  enjoins  magistrates  to 
use  all  lawful  means  to  enforce  the  criminal  laws  of  the  State,  and  neither  broadens 
nor  limits  the  scope  of  their  authority.     Id. 

9.  The  safest  rule  of  interpretation  is  furnished  by  our  own  civil  and  criminal 
statutes  as  construed  by  our  appellate  courts,  that  when  words  used  in  the  statutes 
are  free  from  ambiguity  or  doubt,  etc.,  there  is  no  occasion  to  look  elsewhere. 
Kx  parte  Woods,  575. 

Stenogrraphie  Beport  of  Testimony. 

Where  upon  trial  for  murder  the  court  improperly  permitted  the  defendant  to 
introduce  the  testimony  of  a  codefendant  taken  during  the  latter*s  trial  in  chief,  it 
not  having  been  shown  that  said  codefendant  had  been  used  as  a  witness  for  the 
defendant  and  was  dead  or  beyond  the  jurisdiction  of  the  court ;  it  was  nevertheless 
reversible  error  thereupon  to  permit  the  State  in  rebuttal  to  introduce  a  steno- 
graphic report  of  the  testimony  which  said  codefendant  had  given  at  a  habeas  corpus 
trial  some  time  previous  to  his  trial  in  chief,  and  which  testimony  was  highly  preju- 
dicial to  the  rights  of  defendant.     Smith  v.  State,  27. 

Stock  Law. 

Where  in  a  prosecution  for  unlawfully,  etc,  permitting  hogs  to  run  at  large,  etc. 
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Stock  Law — Continued. 

the  election  for  the  purpose  was  held  A.  D.  1893,  and  the  law  permitting  the  people 
to  Tote  on  this  question  took  effect  A.  D.  1897,  a  requested  charge  to  acquit  the 
defendant  should  have  been  given.  Following  McElroj  y.  State,  39  Texas  Crim. 
Rep.,  39;  47  S.  W.  Rep.,  359.    Johnson  v.  State,  296. 

Subpoena  Duces  Tecum.  See  Secondary  Evidence. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
was  permitted  to  testify  from  memory  that  he  examined  the  books  of  the  Internal 
Revenue  Collector,  and  that  said  books  showed  that  another  person  than  defendant 
had  taken  out  a  license  to  sell  whisky ;  and  the  court  admitted  this  testimony  be- 
cause the  defendant  had  not  produced  the  revenue  license  after  being  served  with 
a  subpoena  duces  tecum.  Held,  that  defendant  not  being  in  legal  possession  of  said 
license  could  not  be  forced  to  produce  it,  and  that  such  testimony  was  inadmissible. 
Biddy  v.  State,  412. 

Substance  of  Knuckles.    See  Carrying  Knuckles. 

Substitution  of  Indictment. 

1.  The  latter  clause  of  article  470,  Code  Criminal  Procedure,  with  reference  to 
the  commencement  of  the  prosecution,  relates  only  to  a  condition  where  another 
indictment  is  found  and  not  where  there  is  simply  a  substitution  of  the  indictment, 
and  there  was  no  error  in  forcing  defendant  to  go  to  trial  without  the  two  days* 
notice  to  file  pleadings;  besides  the  bill  of  exceptions  did  not  show  that  defendant 
had  not  been  served  with  a  certified  copy  of  the  original  indictment.  James  v. 
State,  21. 

2.  Upon  trial  for  murder  there  was  no  error  to  enter  a  nunc  pro  tunc  order 
substituting  the  lost  indictment  upon  motion  by  the  State,  said  motion  for  substi- 
tution stating  that  the  order  of  substitution  which  had  been  made  at  a  previous 
term  had  not  been  signed  by  the  judge.  The  order  on  the  minutes  although  not 
signed  by  the  judge  was  valid  and  gave  defendant  notice  and  it  was  not  necessary 
to  serve  defendant  with  special  notice;  nor  was  such  nunc  pro  tunc  order  invali- 
dated by  embracing  other  matters  which  the  original  order  should  have  included. 
Moore  v.  State,  336. 

Substitution  of  Lost  Papers. 

Where  upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law,  the 
record  showed  clearly  and  definitely  that  the  lost  original  papers  had  been  sub- 
stituted, the  judgment  of  the  court  substituting  these  papers  settles  that  issue,  and 
cannot  be  attacked  by  affidavits.    Davis  v.  State,  546. 

Sudden  Transport  of  Passion.    See  Charge  of  Court,  34. 

Upon  trial  for  murder,  where  the  defense  claimed  manslaughter,  it  was  error  on 
part  of  the  court  that  the  passion  aroused  in  defendant  should  be  a  sudden  trans- 
port of  passion,  rendering  defendant's  mind  incapable  of  cool  reflection;  simply 
passion  is  all  the  law  demands.    Redman  7.  State,  591. 

Sunday  Law.    See  Ejusdem  Generis ;  Statutes  Construed,  7,  8. 

Where  relator  was  arrested  on  an  order  of  a  district  judge  to  be  brought  before 
him  upon  complaint  that  relator  was  about  to  commit  and  had  seriously  threatened 
to  commit  an  offense  against  the  laws  of  the  State  by  threatening  to  open  his  place 
of  business,  a  place  of  public  amusement,  on  Sunday:  and  to  give  therein  a  the- 
atrical performance  for  pay.  Held,  that  said  article  114  is  not  essentially  different 
from  the  law  as  it  stood  aforetime,  and  in  express  terms,  limits  the  authority  of  the 
magistrate  to  offenses  against  persons  or  property,  and  there  was  no  authority  for 
relator's  arrest  under  said  article.     Muckenfuss  v.  State,  467. 

Surplusasre.     See  Indictment,  16. 
Surprise.     See  Impeachment  of  Witness,  5. 

Upon  trial  for  seduction  where  the  defense  was  surprised  by  the  answer  of  its 
witness,  and  which  was  hurtful  to  defendant,  and  he  had  been  led  to  believe  by 
the  witness  that  her  testimony  would  be  favorable,  he  had  a  right  to  contradict  his 
own  witness,  and  it  was  error  of  the  court  not  to  permit  him  to  do  so.  Jeter  v. 
State,  212. 
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Swindling.     See  Insanity,  3. 

Where  upon  trial  for  swindling,  the  State*s  evidence  was  that  the  party  injured 
sold  the  mule  to  the  defendant,  for  which  he  was  to  be  paid  later  in  the  day,  and 
that  the  defendant  did  not  pay  him;  and  defendant's  defense  was  that  he  traded 
the  injured  party  a  horse  for  his  mule,  the  transaction  did  not  constitute  swindling 
under  either  theory.     Campbell  v.  State,  208. 

Tax  law. 

Section  1  of  the  Act  of  the  Thirtieth  Legislature,  page  212^  is  a  tax  law,  its  sole 
and  only  purpose  being  to  levy  a  tax  on  the  occupation  named,  and  to  provide  for 
its  collection,  and  is  not  a  police  regulation ;  but  at  any  event,  is  discriminatory 
legislation  and  violative  of  the  bill  of  rights:  nor  can  it  be  justified  as  an  aid  to 
local  option.     Ex  parte  Woods,  575. 

Telephone  Booth.     See  Burglary,  2. 

Temporary  Insanity. 

Where  upon  trial  for  murder  the  evidence  tended  to  show  temporary  insanity 
produced  by  the  recent  use  of  ardent  spirits  by  the  defendant  at  the  time  of  the 
homicide,  the  court  should  have  charged  article  41  of  the  Penal  Code  with  refer- 
ence to  the  use  of  intoxicants.     Miller  v.  State  72. 

Theatrical  Performance. 

Where  relator  was  arrested  on  an  order  of  a  district  judge  to  be  brought  before 
him  upon  complaint  that  relator  was  about  to  commit  and  had  seriously  threatened 
to  commit  an  offense  against  the  laws  of  the  State  by  threatening  to  open  his  place 
of  business,  a  place  of  public  amusement,  on  Sunday:  and  to  give  therein  a  the- 
atrical performance  for  pay.  Held,  that  said  article  114  is  not  essentially  different 
from  the  law  as  it  stood  aforetime,  and  in  express  terms,  limits  the  authority  of 
the  magistrate  to  offenses  against  persons  or  property,  and  there  was  no  authority 
for  relator *s  arrest  under  said  article.     Ex  parte  Muckenfuss,  467. 

Theft.  See  Absence  of  Defendant  on  Trial,  2;  Arrest,  2;  Bill  of  Exceptions,  12: 
Bolstering  up  Testimony ;  Charge  of  Court,  3,  9 ;  Circumstantial  Evidence,  7 ; 
Constructive  Possession  ;  Declarations  and  Acts  of  Deceased ;  Evidence,  32,  33 ; 
Impeachment  of  Witness,  4 ;  Intent  to  Appropriate ;  Ownership ;  Possession  of 
Property  Recently  Stolen;  Prosecuting  Witness;  Reasonable  Explanation: 
Self-serving  Declarations. 

1.  Under  an  indictment  charging  theft  from  the  person,  there  cannot  be  a  con- 
viction for  an  ordinary  theft,  and  the  court  was  not  required  to  charge  the  law  on 
simple  theft  as  a  misdemeanor.     Black  v.  State,  8. 

2.  Where  upon  trial  for  theft  the  evidence  showed  that  the  money  alleged  to 
have  been  stolen  was  a  United  States  currency  ten  dollar  bill,  the  value  of  the 
money  stolen  was  sufficiently  proved  as  an  independent  fact.     Sowles  v.  State,  17. 

3.  Where  upon  trial  for  theft  the  evidence  showed  that  a  part  of  the  property 
was  fraudulently  taken  at  the  time  of  the  theft  of  other  property,  the  same  was 
sufficient  to  sustain  a  conviction,  although  the  property  so  found  in  defendant's 
possession  may  not  have  been  described  in  the  indictment,  where  there  could  be  no 
question  that  the  theft  of  this  property  necessarily  included  the  theft  of  the  property 
alleged  in  the  indictment.     Rose  v.  State,  154. 

4.  Where  upon  trial  for  theft  under  the  value  of  $50,  the  evidence  showed  that 
the  prosecutor  left  the  alleged  stolen  property  in  his  pants*  pocket,  leaving  the  pants 
where  the  defendant  was  at  work ;  that  he  afterwards  missed  his  property,  and  part 
of  the  same  was  found  in  defendant's  possession  shortly  afterwards,  a  charge  of  the 
court  which  instructed  the  jury  that  the  alleged  stolen  property  need  not  be  taken 
from  the  actual  possession  of  the  owner,  etc.,  was  correct.     Id. 

5.  Where  upon  trial  for  theft,  defendant  denied  that  he  bad  made  a  certain 
statement  to  a  State's  witness,  and  said  State's  witness  was  placed  on  the  stand 
to  impeach  defendant  and  stated  the  time  and  place  where  he  made  such  statement 
to  witness,  the  objection  that  no  predicate  had  been  laid  was  untenable.  Jones  v. 
State,  206. 

6.  Where  upon  trial  for  theft,  the  refused  special  instruction  was  covered  by  the 
main  charge,  there  was  no  error.    Booth  v.  State,  452. 
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7.  See  opinion  for  evidence  held  to  be  sufficient  to  sustain  a  conviction  for  the 
tlieft  of  a  guu.     Crouch  v.  State,  400. 

8.  Upon  trial  for  theft  of  certain  money  there  was  no  error  in  permitting  the 
prosecuting  witness  to  testify  that  the  money  in  question  looked  like  the  money  that 
he  had  lost.     Anglin  v.  State,  475. 

Theft  and  Embezzlement. 

Where  upon  trial  upon  an  indictment  charging  both  theft  and  embezzlements  in 
different  counts,  the  charge  of  the  court  was  defective  in  not  submitting  to  the  jury 
the  particular  crime  upon  which  the  jury  should  find  a  verdict,  and  also  left  out  the 
punishment  which  the  jury  were  to  assess,  a  general  verdict  of  guilty  must  be  set 
aside.     Alford  v.  State,  621. 

Theft  from  Person.     See  Charge  of  Court,  3;   Different  Counts  in   Indictment. 

1.  Where  upon  trial  for  theft  from  the  person  the  evidence  showed  that  the 
money  was  abstracted  from  prosecutor's  pocket  without  his  knowledge  while  he  sat 
asleep  in  the  barber  shop,  the  defendant  remarking  to  the  bystanders  at  the  time 
that  prosecutor  was  his  brother,  there  was  no  error  in  the  court's  charge  that  it  was 
not  necessary  that  the  taking  be  done  in  a  concealed  manner  and  out  of  the  observa- 
tion of  others.     Black  v.  State,  8. 

2.  Upon  trial  for  theft  from  the  person  by  sudden  taking,  the  evidence  must 
show  that  the  taking  was  so  sudden  as  to  constitute  theft  from  the  person,  otherwise 
the  accused  is  not  guilty  even  if  he  had  a  fraudulent  intent.     Herr  v.  State,  53. 

3.  Where  upon  trial  for  theft  from  the  person  the  evidence  showed  that  de- 
fendant was  found  with  two  of  the  silver  dollars  alleged  to  have  been  stolen,  and 
which  were  marked  before  the  alleged  theft  took  place  to  entrap  the  defendant,  and 
there  was  no  question  made  by  defendant  as  to  the  identity  of  this  money,  there 
was  perhaps  no  reversible  error  in  the  admission  of  testimony  to  the  effect  that 
after  prosecutor  recovered  these  two  dollars,  he  and  his  friend  made  experiments 
by  mixing  them  with  other  dollars  not  marked  and  then  identified  the  same:  yet 
upon  another  trial  this  testimony  should  not  be  admitted.     Britain  v.  State,  169. 

4.  Where  upon  trial  for  theft  from  the  person  of  certain  paper  money  currency, 
which  was  attempted  to  be  identified  by  certain  spots  and  marks  on  the  bills,  an 
examination  of  the  bills  sent  up  with  the  record  on  appeal  did  not  show  that  these 
marks  and  spots  could  form  a  sufficient  basis  for  identification  of  said  bills,  and  the 
evidence  being  entirely  circumstantial,  the  conviction  could  not  be  sustained.  John- 
son V.  State,  510. 

5. '  Where  upon  appeal  from  a  conviction  of  theft  from  the  person,  the  bill  of 
exceptions  did  not  show  that  appellant  proved  or  would  have  proved  the  facts 
stated  in  the  bill,  in  respect  to  drawing  the  jury  from  jury  wheel,  the  same  cannot 
be  considered.  Besides  the  court  shows  that  there  was  no  error  in  the  drawing  of 
the  jury.     Davis  v.  State,  629. 

Theft  of  Cattle.      See  Explanation ;   Possession  of  Property  Recently  Stolen,  2. 

Theft  of  Hog.     See  Voluntary  Return  of  Stolen  Property. 

Theft  of  Hone. 

^^Tiere  upon  trial  for  the  theft  of  a  horse,  the  only  testimony  was  that  of  a 
witness  who  accompanied  the  defendant  and  others  who  committed  the  alleged  theft, 
and  saw  everything  that  was  done  when  the  animals  were  taken,  and  that  she 
received  some  of  the  proceeds  of  one  of  the  stolen  horses  after  it  was  sold ;  and 
there  being  no  corroborating  evidence  connecting  defendant  with  the  taking,  defend- 
ant not  having  been  found  in  possession  of  any  of  the  stolen  animals,  the  conviction 
could  not  be  sustained.     Shilling  v.  State,  326. 

Theft  of  Other  Property. 

Upon  trial  for  robbery,  where  the  property  alleged  to  have  been  taken  consisted 
of  paper  money  of  the  United  States,  which  was  taken  by  force  by  means  of  an 
assault  upon  the  express  messenger  on  a  moving  train,  there  was  no  error  in  ad- 
mitting testimony  that  three  bills  of  exchange  which  were  traced  to  the  possession 
of  such  messenger,  disappeared  at  the  same  time  that  the  alleged  robbery  and  the 
taking  of  said  money  occurred,  although  defendant  was  not  charged  in  the  indict- 
Vol.  52  Crim.— 45. 
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Theft  of  Other  Property — CoDtinued. 

ment  with  the  robbery  of  such  bills  of  exchange.     This  was  part  of  the  res  gestm; 

and  the  court  was  not  required  to  limit  such  testimony.    Tabor  v.  State,  387. 

Threatened  Offense. 

Article  42,  Code  Criminal  Procedure,  authorizes  and  enjoins  magistrates  to  use  all 
lawful  means  to  enforce  the  criminal  laws  of  the  State,  and  neither  broadens  nor 
limits  the  scope  of  their  authority.     Ex  parte  Muckenfuss,  467. 

Threat. 

1.  Upon  trial  for  murder  there  was  no  error  in  admitting  defendant's  declara- 
tions in  speaking  of  the  deceased  some  time  before  the  homicide,  to  the  effect  that 
when  he  got  ready  to  leave  he  would  show  them  a  trick,     Owen  v.  State,  65. 

2.  On  trial  for  murder  there  was  no  error  in  admitting  the  declaration  of  de- 
fendant that  if  deceased  did  not  live  with  him  that  she  would  not  have  the  pleasure 
of  living  with  any  other  man :  it  having  been  shown  that  defendant  was  jealous  of 
deceased  and  that  the  trouble  arose  from  this  fact.     Id. 

3.  Where  upon  trial  for  murder  the  defendant  claimed  threats  of  the  deceased, 
it  was  correct  for  the  court  to  properly  submit  this  phase  of  the  case.  See  charge 
of  court  which  was  held  proper.     Harris  v.  State,  118. 

4.  Where  upon  trial  for  assault  to  murder,  no  threats  were  shown  to  have  been 
made  by  deceased,  there  was  no  error  in  failing  to  charge  thereon.  Davis  v. 
State  149. 

5.  Upon  trial  for  murder  where  the  supposed  threat  was  not  shown  to  have 
been  made  against  the  deceased,  and  that  defendant  simply  threatened  to  kill 
a  '^guinea."  an  appellation  sometimes  applied  to  negro  women  generally,  the 
meaning  of  which  was  not  understood  by  the  witness,  the  same  was  inadmissible. 
Garrett  v.  Slate,  255. 

6.  Where  upon  trial  for  murder  the  defendant  testified  that  the  deceased  had 
made  threats  against  him,  and  demonstrations  to  carry  these  threats  into  effect,  it 
was  reversible  error  on  part  of  the  court  to  fail  to  charge  on  self-defense  and  the 
law  of  threats.     Jay  v.  State,  567. 

Time  for  Xaking  Out  Transcript. 

Where  upon  appeal  in  a  criminal  case,  motion  was  made  by  the  State  to 
dismiss  the  api>eal  because  the  record  was  not  filed  within  ninety  days  as  required 
in  civil  cases,  the  same  was  not  well  taken.  The  statute  requires  that  the  clerk  of 
the  court  shall  make  up  a  transcript,  and  the  attorneys  had  no  aiitbority  in 
the  matter.     Davis  v.  State,  54C. 

Transfer  From  District  to  County  Conrt. 

1.  Upon  trial  for  unlawfully  carrying  a  pistol,  the  question  of  improperly  trans- 
ferring the  case  from  the  district  court  to  the  county  court,  could  not  be  raised 
in  a  motion  in  arrest  of  judgment,  but  should  have  been  presented  at  the  time 
defendant  announced  ready  for  trial.  Following  Bonner  v.  State,  38  Texas  Crim. 
Rep.,  500 :  44  S.  W.,  172.     Banks  v.  State,  107. 

2.  In  transferring  misdemeanor  cases  from  the  district  court  to  the  county 
court,  the  law  does  not  require  that  the  nature  and  name  of  the  offense  charged 
against  a  defendant  be  set  out  in  the  order  of  transfer;  and  the  conclusion  and 
statement  of  the  terms  and  nature  of  the  offense  whether  accurate  or  erroneous, 
is  surplusage.     Massie  v.  State,  548. 

Traveler.    See  Carrying  Pistol 

1.  Where  upon  trial  for  unlawfully  carrying  a  pistol  the  evidence  showed  that 
the  defendant  lived  about  twenty-five  miles  from  the  place  where  he  was  ar- 
rested; that  he  carried  a  pistol  with  him;  that  he  went-  into  a  saloon,  got 
drunk  and  was  finally  arrested  for  being  drunk,  and  the  pistol  found  on  him. 
Held,  that  he  was  not  a  traveler  as  defined  by  statute.  Following  Stilly  ▼. 
State,  27  Texas  Crim.  App.,  445 ;  11  S.  W.  Rep.,  458.     Colson  v.  State,  13a 

2.  AVhere  upon  trial  for  unlawfully  carrying  a  pistol,  the  evidence  showed  that 
the  defendant  was  traveling,  and  that  on  his  journey  there  was  a  brief  incidental 
delay,  the  charge  of  the  court  which  instructed  the  jury  on  the  question  of 
traveling,  among  other  things,  that  if  defendant  engaged  in  anything  not  con- 
nected  Tvith   his   business  or  journey   to   find   him   guilty,   was    reversible  error. 
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Following  Quinn  v.  State,  50  Texas  Crim.  Rep.,  209 ;  Granger  v.  State,  50  Texas 
Grim.  Rep.,  488.  Distinguishing  Irvin  v.  State,  r>l  Texas  Crim,  Rep.,  52 ;  Navarro 
V.  State,  50  Texas  Crim.  Rep.,  326.     Hunt  v.  State,  477. 

Terms  of  County  Court. 

1.  Where  upon  trial  for  a  violation  of  the  local  option  law,  the  terms  of  the 
county  court,  during  one  of  which  defendant  was  being  tried,  were  fixed  accord- 
ing to  approved  precedent  there  was  no  error.  Following  Potts  v.  State,  52  Texas 
Crim.  Rep.,  368.     Dulin  v.  State,  442. 

2.  Section  29  of  article  5  of  the  Constitution  as  amended  in  1891,  being  later 
in  point  of  time  than  section  17  of  said  article,  controls  the  latter  section :  and 
where  the  commissioners  court  complied  with  said  constitutional  provision  in 
fixing  the  terms  of  the  county  court,  and  there  was  no  particular  reason  pointed 
out  why  the  courts  were  not  authorized  by  law,  there  was  no  error.  Kilgore  v. 
State,  447. 

3.  Upon  appeal  from  a  conviction  of  a  violation  of  the  local  option  law  the 
questions  raised  on  the  terms  of  the  county  court,  and  the  sufficiency  of  the 
indictment  as  well  as  the  validity  of  the  election  having  all  been  previously  ad- 
judicated by  this  court,  are  not  considered.     Dooley  v.  State,  491. 

Trial  Before  Court. 

Where  upon  trial  for  violation  of  the  local  option  law,  the  case  was  tried  by 
the  court  without  a  jury,  and  the  court  explained  the  defendant's  bill  of  excep- 
tions reserved  to  certain  testimony  that  he  did  not  regard  or  consider  said  testi- 
mony in  deciding  the  case,  there  was  no  error.     Jones  v.  State,  511). 

Trial  by  Jury.    See  Insanity,  3. 
Two  Bays  Notice.     See  Substitution  of  Indictment. 
Uncommunicated  Bedaration.    See  Declarations  of  Deceased. 
TJncommunioated  Threats. 

1.  Where  upon  trial  for  murder,  the  statement  of  the  absent  witness  was  that 
he  overheard  two  negroes  talking,  the  larger  one  (supposed  to  have  been  the  de- 
ceased) stated,  **Damn.  him  (alluding  to  defendant),  the  s —  of  a  b — h  is  no 
better  than  I  is;  if  he  fools  with  me  I  will  jerk  his  heart  out  with  this  cotton- 
hook**  :  the  same  was  a  conditional  uncommunicated  threat,  and  would  not  be  a 
predicate  for  a  continuance;  certainly  not  for  a  new  trial;  the  minimum  punish- 
ment of  murder  in  the  second  degree  having  been  assessed,  and  the  verdict  much 
lighter  than  the  evidence  justified.     Harris  v.  State,  118. 

2.  Upon  trial  for  murder  there  was  no  error  in  rejecting  uncommunicated 
threats  of  deceased  and  others,  as  at  that  time  the  defendant  had  not  set  up  self- 
defense.     Sue  v.  State,  122. 

Unlawfully  Carrying  Brass  Knuckles. 

Where  the  information  charged  the  unlawful  carrying  of  knuckles  on  and  about 
defendant's  person,  the  same  was  insufficient;  and  the  same  should  have  used  the 
conjunction  "and"  instead  of  "or."     Countryman  v.  State,  23. 

Unlawfully  Conducting  Saloon  in  Incorporated  City. 

It  is  within  the  sound  discretion  of  the  Legislature  to  prescribe  limits  in  cities 
and  towns  within  which  saloons  may  be  conducted  and  outside  of  which  saloons 
may  be  prohibited.     This  is  regulation  and  not  prohibition.     Williams  v.  State,  371. 

Unusual  Place  of  Entry.    See  Admissions  of  State*s  Counsel,  2. 

Unwilling  Witness.    See  Evidence,  28. 

Where  upon  trial  for  a  violation  of  the  local  option  law,  the  State's  witness 
was  unwilling  and  reluctant  in  answering  State's  counsel's  questions,  and  the 
latter  claimed  surprise  at  the  witness'  testimony,  there  was  no  error  in  the 
State's  counsel's  question;  if  the  witness  did  not  tell  him  that  the  stuff  he  bought 
from  defendant  looked  like  beer  and  was  intoxicating,  to  which  witness  an- 
swered in  the  negative.  This  was  largely  in  the  discretion  of  the  court.  David- 
son, Presiding  Judge,  dis.senting.     Southworth  v.  State,  5.32. 
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Where  upon  trial  for  using  abusive  language,  etc.,  testimony  was  admitted 
to  impeach  defendant  with  reference  to  certain  declarations  be  was  aliened 
to  have  made,  and  which  he  denied,  the  court  should  have  charged  that  (if  this 
testimony  was  admissible  at  all),  it  was  as  a  matter  of  impeachment,  and  should 
thus  be  limited ;  and  where  defendant  requested  a  charge  to  this  effect,  which 
was  refused,  there  was  reversible  error.     Vanhouser  v.  State,  G02. 

Upon  trial  for  using  abusive  language,  etc.,  the  evidence  should  be  restricted 
to  the  isoues  arising  on  the  charge  against  the  defendant.     Id. 

Variance.     See  Forgery;  Name  of  Party  Injured. 

1.  Where  the  indictment  alleged  two  dollars  in  money,  lawful  currency  of  the 
United  States  of  America  and  of  the  value  of  two  dollars;  and  the  evidence 
showed  two  dollars  in  silver,  there  was  no  variance.     Britain  v.  State.  1(>9. 

2.  Where  upon  trial  for  forgery  the  issue  of  variance  in  the  name  of  the  party 
injured  was  properly  submitted  to  the  jury,  who  found  against  defendant  on  the 
evidence  submitted,  there  was  no  error.  Following  Nichols  v.  State,  39  Texas 
Crim.  Rep.,  80;  44  S.  W.  Rep.,  1091;  Davis  v.  State,  34  Texas  Crim.  Rep.,  117; 
29  S.  W,  Rep.,  478.     Spicer  v.  State,  177. 

3.  Where  upon  trial  for  theft,  the  indictment  alleged  the  theft  of  $80  in  money, 
the  same  being  paper  currency  money  of  the  United  States  of  America,  and  the 
proof  showed  various  denominations  of  paper  currency  money,  there  was  no 
variance.     Anglin  v.  State,  475. 

Verdict.     See  Burglary,  1;  Deadly  Weapons,  2;  Theft  and  Embezzlement. 

1.  Where  upon  trial  for  murder,  the  court  did  not  charge  on  manslaughter  but 
only  charged  upon  murder  in  the  first  and  second  degree,  and  the  jury  returned 
a  verdict  for  five  years,  without  stating  the  offense  of  which  they  found  defendant 
guilty,  the  action  of  the  court  in  amending  the  verdict  to»»conform  to  the  charge, 
and  inserting  the  words  "murder  in  the  second  degree,"  the  jury  acquiescing 
therein,  was  proper;  although  the  foreman,  in  answer  to  the  remark  by  the 
court :  "You  have  not  said  what  j'ou  find  him  guilty  of,"  replied :  '* Manslaughter 
or  murder  in  the  second  degree."     Tinsley  v.  State,  91. 

2.  On  trial  for  aggravated  assault  where  the  court  submitted  the  issues  of 
aggravated  and  simple  assault,  and  the  jury  found  a  general  verdict  assessing  the 
defendant's  fine  at  $25,  without  stating  whether  they  found  him  guilty  of 
aggravated  or  simple  assault,  the  same  was  reversible  error.  Following  Lee  v. 
State,  55  S.  W.  Rep.,  14.     Moody  v.  State,  232. 

Viewing  Scene  of  Homicide.     See  Misconduct  of  Jury,  2. 

Violation  of  the  Ckime  Law. 

Where  in  a  prosecution  for  a  violation  of  the  game  law  prohibiting  the  selling 
of  fish  caught  in  certain  waters,  the  former  law  defining  this  offense  having  been 
repealed  by  a  later  law,  exempting  the  county  in  which  said  fish  were  ciught 
from  the  operation  of  the  former  law,  the  latter  act  of  the  Legislature  not  per- 
petuating offenses  committed  against  the  prior  act,  had  the  effect  to  nullify  all 
pending  prosecutions  under  said  former  act.     Hall  v.  State,  195. 

Voluntary  Return  of  Stolen  Property. 

Where  upon  trial  for  the  theft  of  a  hog  the  evidence  showed  that  the  de- 
fendant marked  the  hog  of  the  prosecuting  witness  upon  the  range  and  turned 
it  loose,  and  that  defendant  showed  criminal  intent  to  appropriate  the  property 
at  the  time  he  so  marked  the  hog,  and  that  his  defense  was  a  mistake  of  fact, 
the  mere  fact  of  turning  the  hog  loose  on  the  range  was  not  a  voluntary  return 
of  the  same,  and  did  not  authorize  a  charge  thereon.     Thorne  v.  State,  309. 

Voluntary  Statement. 

Where  upon  appeal  from  a  conviction  of  murder,  the  record  disclosed  that 
the  proper  predicate  was  laid  for  the  introduction  of  the  voluntary  statement 
by  appellant  at  the  examining  trial,  there  was  no  error;  besides  the  bill  of  ex- 
ceptions does  not  show  that  objection  was  reserved.     Mitchell  v.  State.  231. 

Waiver.    See  Agreement  of  Counsel :  Jury  and  Jury  I^aw,  1 ;   Special  Venire,  2. 
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Want  of  Chastity.    See  Charge  of  Court,  30. 

Want  of  Consent.     See  Forgery,  2 ;  Constructive  Possession. 

Want  of  Criminal  Intent.    See  Carrying  Pistol,  1,  5,  8,  1),  10,  11,  12. 

Warning.     See  Arrest,  2;  Confessions,  3. 

Upon  trial  for  a  violation  of  the  local  option  law,  it  was  error  to  admit  the 
statements  of  defendant  while  under  arrest,  without  showing  that  'defendant 
heard  the  warning  given  by  the  officer.     Frazier  v.  State,  131. 

Warrant  of  Arrest.     See  Evidence,  18. 

Weapon  of  Deceased. 

The  fact  that  deceased  may  have  had  some  other  weapon  at  the  time  of 
the  homicide  would  not  preclude  the  State  from  introducing  testimony  that  a 
littie  pocket-knife  was  found  in  the  pocket  of  the  deceased  immediately  after  the 
shooting  by  defendant,  which  was  the  only  knife  found  about  his  person.  Watson 
V.  State,  85. 

Weight  of  Evidence.     See  Charge  of  Court,  12. 

Upon  trial  for  murder,  the  evidence  showed  that  shortly  prior  to  the  homi- 
cide defendant  and  his  wife  were  quarreling  and  he  struck  her  with  a  pistol  and 
became  very  much  excited  and  pointed  his  pistol  at  a  stranger  for  his  supposed 
interference  in  the  family  disturbance,  and  that  shortly  afterwards  defendant 
meeting  deceased  entered  into  a  quarrel  with  him  for  a  similar  reason ;  a  charge 
of  the  court  that  the  jury  might  consider  these  facts  for  what  they  were  worth 
was  on  the  weight  of  the  evidence  and  reversible  error.     Miller  v.  State,  72. 

Withdrawal  of  Illegal  Argument. 

Usually  the  instruction  of  the  court  to  the  jury  to  disregard  unwarranted 
remarks  by  counsel  will  be  regarded  sufficient  to  prevent  a  reversal,  but  where 
they  are  of  a  very  damaging  character,  and  in  cases  that  inflame  or  have  a 
tendency  to  inflame  the  public  mind,  a  different  rule  obtains.  See  opinion  w'hich 
condemns  such  practice.     McKinley  v.  State,  182. 

Withdrawal  of  Testimony  Illegally  Admitted. 

Where  upon  trial  for  murder  the  evidence  of  both  parties  had  been  closed 
and  State's  counsel  had  begun  his  address  to  the  jury  when  the  court  adjourned 
for  recess,  and  upon  resuming,  the  court  was  informed  by  defendant's  counsel 
of  newly  discovered  testimony  which  contradicte<1  one  of  the  State's  witnesses 
with  reference  to  the  warning  given  defendant  before  making  his  confession, 
w^hich  the  court  refused  to  admit,  saying  that  he  would  control  the  matter,  and 
after  the  close  of  the  State's  counsel's  argument  withdrew  the  testimony  of 
said  State's  witness  after  it  had  been  thoroughly  discussed  by  State's  counsel. 
Held  reversible  error.     Garrett  v.  State,  255. 

Witness.     See  Insanity,  4. 

Upon  trial  of  a  violation  of  the  local  option  law,  where  testimony  was  offered 
attacking  the  State's  witness'  sanity,  the  court  correctly  charged  that  the  degree 
of  insanity  required  to  render  a  person  incompetent  to  testify  was  such  defect  of 
reason  from  disease  or  derangement  of  the  mind  as  to  render  such  person  incapable 
of  receiving  a  sound  mental  impression  of  the  transaction  regarding  which  he  is 
called  upon  to  testify;  likewise,  he  was  incompetent  if  he  could  not  retain  and 
impart  such  impression  when  received  from  such  cause,  or  understand  the  nature 
and  obligation  of  an  oath.     Batterton  v.  State,  381. 

Witnesses  as  Strangers. 

-Where  upon  trial  for  murder  the  defendant  sought  to  strengthen  the  testimony 
of  certain  witnesses  because  they  were  strangers  in  the  county  of  the  trial,  and 
the  certificate  of  the  judge  to  the  bill  of  exceptions  did  not  verify  this  con- 
tention, the  same  could  not  be  considered  on  appeal.     Hill  v.  State,  241. 
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The  discretion  of  the  court  to  excuse  a  witness  from  the  rule  is  a  judicial 
and  not  a  personal  discretion,  and  while  it  has  been  held  that  ofiScers  of  the 
trial  court  may  be  exempted  from  the  rule,  this  does  not  include  a  city  marshal 
who  is  not  an  officer  of  the  trial  court,  and  to  excuse  him  from  the  rule  there 
must  be  some  good  reason  shown.     Smith  v.  State,  80. 

Words  and  Phrases.    See  Charge  of  Court,  2,  32. 

1.  Where  upon  trial  for  assault  with  intent  to  murder,  the  district  attorney 
in  his  argument  stated  that  one  of  defendant's  witnesses  was  a  "henchman"  of 
the  defendant,  and  such  conclusion  could  be  drawn  from  the  testimony,  that  is, 
that  the  witness  was  defendant's  friend,  there  was  no  error.     Davis  v.  State,  149. 

2.  In  a  trial  for  perjury,  where  the  same  was  based  on  the  fact  that  the  defend- 
ant swore  falsely  on  a  trial  in  the  county  court  wherein  he  was  charged  with 
unlawfully  carrying  on  and  about  his  person  a  pistol,  the  objection  to  the  court's 
charge  on  a  trial  for  perjury  in  using  the  disjunctive  "or"  instead  of  the  con- 
junctive "and"  is  hypercritical,  and  there  was  no  error.     Schooler  v.  State,  331. 

3.  Where  upon  trial  for  a  violation  of  the  local  option  law  the  court  in  his 
chprge,  giving  the  jury  the  criterion  by  which  to  weigh  impeaching  testimony,  used 
the  word  "credit"  instead  of  "credibility"  of  the  witness,  there  was  no  error. 
Dooley  v.  State,  491. 

4.  Upon  trial  for  perjury  where  the  court  charged  that  if  the  jury  found  from 
the  evidence  that  defendant  made  through  inadvertence,  or  under  agitation,  or 
by  mistake  the  statement  upon  which  the  perjury  was  predicated  to  find  him  not 
guilty,   there  was  no  error  in  not  specifically  defining  the  word  "deliberately."  ♦ 
Clay  v.  State,  555.  I 

5.  Upon  trial  for  a  violation  of  the  local  option  law,  it  was  immaterial  whether  ' 
the  order   submitting   the   question   of   local   option    stated   it   was   to   determine               ^ 
"whether    or    not"    the   sale    of    intoxicating    liquors    should    be    prohibited,    or 
"whether"   the  sale  should  be  prohibited,   as   the  substance  of   the   statute  was 
incorporated  in  the  order.     Wade  v.  State,  508. 

Writ  of  Possession. 

WTiere  upon  trial  for  murder  the  evidence  showed  that  the  defendant  had  been 
dispossessed  of  the  property  where  the  homicide  occurred,  under  a  legal  writ,  and 
that  he  had  returned  immediately  that  night  and  attempted  by  force  to  retain 
possession  of  the  property  in  the  face  of  such  writ,  and  that  one  of  the  officeia 
in  attempting  to  again  dispossess  defendant  was  killed  by  one  of  said  codefend- 
ants,  the  court  properly  charged  that  defendant's  re-entry  after  having  been  dis- 
possessed by  virtue  of  said  writ  was  illegal  and  would  give  him  no  property  rights 
by  virtue  thereof;  especially  when  considered  together  in  the  light  on  the  main 
charge.     Smith  v.  State,  27. 
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